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PKEFACE  TO  THE  FOURTH  EDITION. 


During  the  nine  years  which  have  elapsed  since  the 
last  edition  of  this  work,  several  statutes  have  been 
passed  directly  or  indirectly  affecting  its  subject-matter. 
The  Married  Women's  Property  Act,  1893,  has  placed 
married  women  on  the  same  footing  as  men  as  regards 
testamentary  capacity.  The  Mortmain  and  Charitable 
Uses  Act,  1891,  enables  testators  to  give  land  to  charity 
and  puts  an  end  to  the  contests  which  have  been  so 
frequent  in  the  past  as  to  what  is  or  is  not  impure 
personalty.  The  Accumulations  Act,  1892,  imposes  a 
further  limit  upon  accumulation  for  the  purchase  of 
land.  The  Trust  Investment  Act,  1889,  repealed  and 
re-enacted  by  the  Trustee  Act,  1893,  shortens  the 
drafting  of  wills  by  giving  statutory  powers  of  invest- 
ment. The  Trustee  Act,  1888,  also  repealed  and  re- 
enacted  by  the  Trustee  Act,  1893,  confers  other  useful 
powers  upon  trustees. 

As  regards  decision — the  question  whether  the  rule 
against  perpetuities  applies  to  legal  remainders  has  been 
decided  in  the  affirmative.  The  law  with  reference  to 
gifts  to  illegitimate  children  remains  in  an  unsatisfactory 
8tat€. 

Notwithstanding  the   frequent    protests  against   the 
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citation  of  decisions  upon  the  construction  of  wills,  the 
number  of  reported  cases  hardly  diminishes.  The  cases 
will  be  found  noted  down  to  March,  1895. 

Some  of  the  chapters  have  been  recast  with  a  view  to 
a  more  logical  arrangement.  A  new  chapter  has  been 
added  upon  tenant  for  life  and  remainderman. 

My  friend  and  former  pupil,  Mr.  Walter  Ashbumer,  of 
the  Chancery  Bar,  has  assisted  me  throughout.  I  am 
also  indebted  to  him  for  the  revision  of  the  proofs  and 
the  correction  of  the  indexes. 


7,  New  Square, 
March,  1895. 


PREFACE  TO  THE  FIRST  EDITION. 


The  fact  that  the  last  comprehensive  treatise  on  the 
Construction  of  Wills  is  now  fifteen  years  old,  might 
alone  be  a  sufiicient  justification  of  a  new  work  on  the 
subject.  Whether  it  is  a  sufiicient  justification  of  the 
work  now  offered  to  the  profession,  experience  alone  can 
show.  My  object  has  been  to  produce  something  more 
compendious  than  Jarman's  classical  work — the  scheme 
of  which,  involving  the  statement  of  cases  at  length, 
would  now  be  very  cumbersome,  in  consequence  of  the 
large  accumulation  of  cases  since  the  last  edition  of  his 
work ;  and  on  the  other  hand,  something  more  detailed 
and  elaborate  than  Mr.  Vaughan  Hawkins'  book.  I 
may  say  at  once  that  without  Jarman's  book,  my  own 
would  probably  never  have  been  written.  But  I  have 
throughout  used  his  work  rather  as  a  guide  than  a  key 
to  the  authorities.  In  details  I  have  consulted  Mr. 
Vaughan  Hawkins  only  incidentally,  though  the  general 
scheme  of  his  book  has  served  in  the  main  as  the  model 
for  my  own. 

The  value  of  authority  in  questions  of  testamentary 
construction  has  so  frequently  been  called  in   question 
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of  late,  that  it  may  perhaps  be  allowable  to  say  a  few 
words  as  to  the  point  of  view  from  which  the  present 
work  has  been  written. 

No  two  wills  are  alike,  it  is  said  ;  it  is  therefore 
useless  to  cite  a  decision  upon  one  will  as  governing 
the  interpretation  of  another ;  one  man's  "  nonsense  '* 
affords    no    clue    to    the    meaning    of    another  man's 


"  nonsense." 


Such  expressions  as  these  are  very  natural,  and  as 
a  protest  against  hard  and  fast  rules  of  construction, 
very  valuable.  The  stream  of  English  law  is  so  con- 
tinuous, and  the  mass  of  reported  decisions  so  enormous, 
that  very  few  points  arise  iji  practice  upon  which  it  is 
not  possible  to  cite  some  more  or  less  appropriate 
authority.  Counsel,  in  their  anxiety  to  omit  nothing 
which  may  support  their  client's  interests,  overlay  their 
iirgument  with  cases,  the  majority  of  which  have  no 
more  than  a  superficial  resemblance  to  the  point  in 
question.  It  is  no  wonder  that  judges,  wearied  with 
the  citation  of  irrelevant  cases,  have  sometimes  gone  so 
far  as  to  object  to  the  citation  of  cases  upon  the  con- 
struction of  wills  altogether.  And  often  the  argument 
from  authority  is  carried  further.  It  is  contended  that 
there  is  some  hard  and  fast  rule  which  is  to  be  applied 
regardless  of  the  words  of  the  will  and  the  intention  of 
the  testator.  The  assumption  of  rules  of  construction  in 
this  sense  is  an  almost  unmixed  evil.  It  tends  to 
divorce  law  from  common  sense,  and  to  reduce  it  to  a 
set  of  technicalities  which  none  but  the  initiated  can 
understand.     Unfortunately  this  point  of  view  has  not 
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been  without  its  influence  upon  English  law.  The  most 
striking  instance  of  it  is  perhaps  the  doctrine  of  general 
and  particular  intention.  As  now  interpreted  in  the 
sense  that  technical  words  must  have  their  legal  effect^ 
this  doctrine  would  be  identical  with  the  modem 
doctrine  that  a  testator  must  mean  what  he  has  said, 
were  it  not  for  the  survival  of  the  older  doctrine  in  the 
so-called  rule  in  Shelley's  case.  In  this  application  of  it, 
the  rule  is  not  simply  that  technical  words  must  have 
their  legal  effect,  but  that  technical  words  must  have 
their  effect  notwithstanding  the  strongest  and  clearest 
expression  of  intention  on  the  part  of  the  testator  short 
of  an  express  interpretation  clause,  that  the  words  were 
not  used  technically.  That  a  devise  to  a  man  for  life 
with  remainder  to  his  heirs  should  give  the  ancestor  the 
immediate  fee,  must  always  remain  incomprehensible  to 
common  sense,  however  satisfactorily  the  learned  may 
be  able  to  trace  the  origin  of  the  rule  in  a  state  of  things 
long  gone  by.  The  rule  in  Shelley  s  case  is  in  fact  a 
disgrace  to  the  rational  spirit  of  English  law,  and  it  is  to 
be  hoped  that  it  may  soon  be  abolished  by  the  Legisla- 
ture, as  it  has  long  since  been  in  America, 

Another  and  more  recent  instance  of  an  attempt  to 
establish  hard  and  fast  rules  of  construction  may  be 
found  in  the  rules  laid  down  in  Edwards  v.  Edwards. 
In  all  probability  Lord  Romilly  only  intended  those 
rules  to  be  convenient  heads  for  arranging  decided 
cases,  and,  so  far  as  they  accurately  extracted  the  ratio 
decidendi  of  those  cases,  they  were  very  valuable. 
But,   in    course   of  time,   they  came  to  have  a  value 
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independently  of  the  cases  upon  which  they  were  based, 
and  there  can  be  no  doubt  that  the  so-called  fourth  rule, 
which  was  laid  down  in  terms  more  general  than  decided 
cases  justified,  came  to  be  applied  to  new  cases  ab  extra 
without  much  consideration  of  the  language  of  the  par- 
ticular testator.  The  consequence  was  the  sacrifice  ot 
the  wishes  of  the  individual  to  the  certainty  of  the  law ; 
and  had  not  a  decision  of  the  House  of  Lords  intervened 
to  reduce  the  rule  within  its  proper  limits,  there  would 
have  been  another  instance  of  language  meaning  one 
thing  to  a  layman  and  a  totally  different  thing  to  a 
lawyer. 

So  far  then  it  may  be  said  there  are  no  rules  of 
construction  but  only  decided  cases.  A  testator  can 
only  mean  what  he  has  said,  and  his  meaning  is  to  be 
gathered  by  a  careful  study  of  the  language  he  has 
used.  On  the  other  hand,  admitting  all  this,  it  does 
not  therefore  follow  that  the  construction  of  a  will  is 
to  be  left  entirely  to  the  discretion  of  the  individual 
judge,  unfettered  by  precedent  or  authority,  though 
occasional  dicta  of  judges  might  be  cited  in  support  of 
such  a  position. 

The  principles  of  law  applicable  to  the  construction 
of  wills  must  be  the  same  as  those  applicable  to  other 
matters. 

Law  is  no  more  than  the  expression  of  the  meaning 
of  the  acts  of  men  in  their  relations  with  one  another, 
when  viewed  by  the  most  enlightened  common  sense  of 
the  day.     There  is  no  abstract  law  to  be  applied  like  a 
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foot  rule  to  facts ;  but  law  is  the  facts  viewed  in  their 
natural  bearings  with  reference  to  each  other.    It  follows 
that,  if  the  facts  are  the  same,  the  same  consequences 
ought  to  be  deduced  from  them.     The  difficulty  consists 
ia  discovering  whether  the  facts  are  the  same  or  not. 
In  one  sense,  no  doubt,  the  facts  never  are  absolut.ely 
identical.     There  must  at  least  be  a  difference  of  time, 
and  this  in  itself,  considering  the   continuous  change 
in  social  life,  is  an  important  factor.     But  the  question 
is  not  whether  the  facts  are   absolutely  identical,  but 
whether  a  fresh  set  of  facts  can  be  fairly  distinguished 
from  an  earlier  set.     If  not,  judges  have  always  con- 
sidered  themselves   bound   by  the    interpretation    put 
upon  such  facts  by  their  predecessors ;  and  when  there 
have  been  repeated  adjudications  upon  similar  sets  of 
facts,  by  a  process  of  analysis  and  classification,  rejecting 
immaterial   distinctions   and   selecting   essential    points 
of  similarity,  what   may  be   called   a  rule   of  law  is 
established.     But  rules   of  law   in   this   sense   as   dis- 
tinguished from  rules  of  policy,  or  from  rules  of  law 
established   by  legislative   enactment,  only  mean   that 
the  Courts  have  taken  a  particular  view  of  a  certain 
set  of  facts,  and  will  do  so  again  if  similar  facts  arise. 
This  process  is  inevitably  subject  to  a  twofold  danger ; 
a  strong  judge  will  be  more  likely  to  distinguish  cases ; 
he  will  look  upon  precedent  as  a  guide  and  not  as  a 
master.     A  judge  of  a  less  independent  spirit  will  dwell 
more  upon  resemblances ;  he  will  be  more  anxious  to 
shelter   himself  under   authority.      The   inclination   of 
the  one  to  adapt  the  law  to  the  changing  conditions 
of  life  has  the  accompanying  disadvantage  of  unsettling 
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it,  while  the  other  tends  to  make  the  law  antiquated, 
though  he  leaves  it  certain. 

No  doubt  in  the  case  of  wills  there  is  this  distinction. 
The  facts  here  are  the  words  employed  by  the  testator, 
and  since  language  is  a  much  more  adequate  instrument 
for  conveying  subtleties  of  meaning  than  any  other  form 
of  expression,  the  facts  are  of  necessity  exceedingly  com- 
plex. It  is  more  unlikely  that  undistinguishable  sets  of 
facts  have  already  been  adjudicated  upon  in  the  case  of 
wills  than  in  any  other  branch  of  law ;  but  if  they  have 
been  the  subject  of  decision,  a  Court  of  co-ordinate  juris- 
diction is  as  much  bound  by  those  decisions  in  the  cases 
of  wills  as  in  any  other  branch  of  law.  The  frequent 
dicta,  therefore,  to  be  found  in  the  reports  against  citing 
cases  upon  the  consteuction  of  wills  only  come  to  this, 
that  it  is  useless  to  cite  cases  which  have  no  application, 
and  that  in  all  probability  the  cases  cited  will  be  found 
to  have  none.  Even  with  regard  to  this  latter  point  it 
will  not  be  safe  to  be  too  confident.  Cases  of  construc- 
tion are  so  numerous,  originality  even  in  "  nonsense  "  is 
so  rare,  that  there  will  nearly  always  be  similar  cases,  or, 
at  any  rate,  cases  instructive  even  by  their  distinguish- 
ability. 

The  present  work  has  been  written  from  the  point 
of  view  which  I  have  thus  endeavoured  to  indicate. 
Wherever  the  rules  of  construction  are  spoken  of  in  the 
following  pages,  the  meaning  is,  that  certain  words 
have  received  a  particular  interpretation  by  the  Courts, 
and  that  words  not  reasonably  distinguishable  will 
receive  the  same  interpretation  when  they  occur  again. 
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or,  in  other  words,  that  certain  rules  of  construction 
will  prevail  in  the  absence  of  an  intention  to  the 
contrary.  The  rules  of  construction  here  discussed  are, 
in  fact^  no  more  than  a  collection  of  arguments  for  or 
against  the  different  constructions  which  may  suggest 
themselves  in  the  interpretation  of  the  meaning  of 
testators. 

JVotfember,  1876. 
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A  CONCISE  TREATISE  ON  WILLS. 


CHAPTER   I. 


BY   WHAT   LOCAL   LAW   WILLS   ARE   REGULATED. 

A  WILL,  SO  far  as  it  relates  to  immovable  property,  must  be      chap.  I. 


made  in  accordance  with  the  formalities  required  by  the  law  of  ^rjij  ^f 
the  land  where  the  immovable  property  is  situated.  immovables. 

Immovable  property  for  this   purpose   includes  leaseholds ;  Leaseholds, 
the  validity  and  construction,  therefore,  of  wills  so  far  as  they 
affect  leaseholds  in  England,  must  be  governed  by  English  law. 
Freke  v.  Lord  Carbery,  16  Eq.  461  ;  In  bonis  Oentili,  I.  R.  9 
Eq.  541 ;  Duncan  v.  Lawson,  41  Ch.  D.  394. 

Wills  of  personalty  made  in  execution  of  powers  are  valid,  if  will  under 
made  in  accordance  with  the   instrument  creating  the  power  P°^®^- 
without  reference  to  the  domicile  of  the  testator,  subject  of 
course  to  section  10  of  the  Wills  Act,  which  enacts  that  no 
appointment  shall  be  valid  unless  executed  in  accordance  with 
the  Act. 

Thus,  a  will  executed  according  to  the  Wills  Act  is  a  good 

execution  of  a  power,  though  the  will  would  be  invalid  according 

to  the  law  of  the  testator's  domicile.     Tatnall  v.  Hankey,  2 

Moo.  P.  C.  342 ;  In  bonis  Alexander,  6  Jur.  N.  S.  364 ;  29 

L  J.  P.  93  ;  1  Sw.  &  T.  454,  n.  ;  In  bonis  Hallyburton,  1  P,  & 

D.  90 ;  overruling,  on  this  point,  Crookenden  v.  Fuller,  1  Sw. 

&  T.  441,  454. 

It  is  doubtful  whether  a  testamentary  power  to   appoint 
T.w.  B 
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^^P-  ^  personalty  can  be  exercised  by  a  will  valid  according  to  the  law 
of  the  testators  domicile,  but  not  executed  according  to  the 
Wills  Act. 

In  D'Huart  v.  Harknesa,  34  L.  J.  Ch.  311 ;  11  Jur.  N.  S. 
633  ;  34  B.  324,  it  was  held  that  such  a  power  might  be  exer- 
cised by  any  valid  will,  whether  executed  in  accordance  with 
the  Wills  Act  or  not. 

But  in  In  re  Kirwan's  TrvMs,  25  Ch.  D.  373,  Kay,  J.  was  of 
opinion  that  section  10  of  the  Wills  Act  makes  an  appointment 
by  will  invalid,  if  not  executed  in  accordance  with  the  Act, 
though  the  will  may  be  valid  according  to  the  law  of  the  tes- 
tator's domicile.  It  may,  perhaps,  be  possible  to  contend  that 
the  wills  rendered  invalid  by  sect.  10  are  those  contemplated  by 
sect.  9,  and  throughout  the  Act,  namely,  the  wills  of  domiciled 
Englishmen. 

By  24  &  25  Vict.  c.  114  (Lord  Kingsdown's  Act),  which   ex- 
tends only  to  testamentary  instruments  made  by  persons  dying 
after  the  6th  August,  1861,  it  is  enacted  : — 
Wills  made  1.  Every  will  and  other  testamentary  instrument  made  out  of 

Wni^om  to  be  *^®  United  Kingdom  by  a  British  subject  (whatever  may  be  the 
admitted  to       domicile  of  such  person  at  the  time  of  making  the  same,  or  at 

probate  if  ,      ^  o  » 

made  accord-     the  time  of  his  Or  her  death)  shall,  as  regards  personal  estate, 
of^he  place*^  ^^  ^^^^  *^  ^®  ^^'^  executed  for  the  purpose  of  being  admitted 
where  made,      jj^  England  and  Ireland  to  probate,  and  in  Scotland  to  confirma- 
tion,  if  the   same  be  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  Her 
Majesty's  dominions  where  he  had  his  domicile  of  origin.     See 
In  bonis  Be  la  Saussaye,  3  P.  &  D.  42 ;  In  bonis  Donaldson, 
3  P.  &  D.  45  ;  In  bonis  Ldcroix,  2  P.  D.  94  ;  In  bonis  Gatti, 
27  W.  R  323. 
Wills  made  in       2.  Every  will    and   other  testamentaiy    instrument    made 
the  kinjgdom     within   the  United  Kingdom  by  a  British  subiect  (whatever 

to  be  admitted  o  ^  o         \ 

if  made  may  be  the  domicile  of  such  person  at  the  time  of  making  the 

l^idu«^e.       same,   or  at  the  time  of  his  or  her  death),  shall,   as  regards 

personal   estate,  be   held   to  be  well   executed,  and   shall  be 
admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 
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to  coDfirmation,  if  the  same  be  executed  according  to  the  forms       ^*P-  ^- 

required  by  the  laws  for  the  time  being  in  force  in  that  part  of 

the  United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to  Change  ot 

be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  to  invalidate 

•11 

thereof  be    altered,  by  reason    of  any  subsequent  change  of  ^"^ 
domicile  of  the  person  making  the  same. 

Leaseholds  are  personal  estate  within  the  Act.  In  re  Watson ; 
CarUon  v.  Carlton,  35  W.  R  711. 

The  Act  applies  to  British  subjects  only,  and  neither  this  Act 
nor  sect.  2  of  the  Naturalization  Act,  ]870  (33  Vict.  c.  14), 
enables  an  alien  to  make  a  will  in  English  form,  whether  his 
(iomicile  at  the  date  of  the  will  and  death  is  foreign  or  English. 
In  bonis  Von  Buseck,  6  P.  D.  211 ;  8,  (7.,  Bloxam  v.  Favre,  8 
P.  D.  101 ;  9  ib,  130 ;  In  bonis  Keller,  61  L.  J.  P.  39 ;  65  L.  T. 
763. 

But  a  foreigner  who  has  obtained  letters  of  naturalization  as 
a  British  subject  is  a  British  subject  within  the  meaning  of  the 
Act    In  bonis  Golly,  1  P.  D.  438. 

It  is  doubtful  whether  the  will  of  a  British  subject  made  in 
Scotland,  where  a  will  is  not  revoked  by  marriage,  would  be 
revoked  by  the  subsequent  acquisition  of  an  English  domicile 
and  the  marriage  of  the  testator.    In  bonis  Beid,  1  P.  &  D.  74. 

The  validity  of  wills  of  personal  property,  except  in  the  case  Domicile, 
of  British  subjects  dying  after  August,  1861,  is  governed  by 
the  law  of  the  testators  domicile  at  the  date  of  the  death. 
Anairviher  v.  Chalmer,  2  Sim.  1 ;  StaiiUy  v.  Bemes,  3  Hag. 
373 ;  Price  v.  Dewhurat,  8  Sim.  279  ;  4  M.  &  Or.  76 ;  Preston 
v.  Melville,  8  CL  &  F.  1 ;  Craigie  v.  Lewin,  3  Curt.  435  ;  De 
Zichy  Ferraris  v.  Lord  Heiiford,  3  Curt.  468 ;  Bremmer  v. 
Freeman,  10  Moo.  P.  C.  306  ;  Enohin  v.  Wylie,  10  H.  L.  1 ; 
«ee  Fames  v.  Hacon,  16  Ch.  D.  407. 

L^slative  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  reference  to  his  will,  cannot  be  considered  in  deciding 
upon  the  right  to  have  the  will  proved  in  this  country.  Lynck 
V.  Provisional  Government  of  Paraguay,  2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased  Domicile 
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persoD,  whether  a  British  subject  or  not,  iDcluding  the  con- 
struction of  his  will,  is  governed  by  the  law  of  his  domicile  at 
the  time  of  his  death.  Enohin  v.  Wylie,  10  W.  R  467 ;  10 
H.  L.  1 ;  see  Doglioni  v.  CHspin,  L.  R.  1  H.  L.  301 ;  Ewing 
V.  OrV' Ewing,  9  App.  C.  f34 ;  10  App.  C.  453  ;  In  reHen^nando, 
Hernando  v.  Sawtell,  27  Ch.  D.  284  ;  In  re  Trufort ;  Trafford 
V.  Blanc,  36  Ch.  D.  600 ;  Abd-ul-Messih  v.  Fai^^a,  13  App.  C. 
431,  P.  C. 

In  matters  of  procedure,  such  as  payment  of  interest  on 
legacies,  the  Court  follows  its  own  practice.  Hamilton  v.  Dallas, 
38  L.  T.  2]  5. 

The  question  of  domicile  is  independent  of  naturalisation 
and  allegiance.  Udny  v.  Udny,  L.  R  1  H.  L.  Sc.  441 ;  Halda.ne 
V.  Eckford,  8  Eq.  631 ;  Brunei  v.  Brunei,  12  Eq.  299 ;  Douglas 
V.  Douglas,  12  Eq,  617.  The  following  cases  on  this  point  are 
overruled — Moorhouse  v.  Lord,  10  H.  L.  272  ;  In  re  CapdevieUe, 
2  H.  &  C.  985  ]  A.'G.  v.  Countess  de  WahlstaU,  3  H.  &  C.  374 ; 
Jopp  v.  Wood,  34  B.  88 ;  13  W.  R  481 ;  Maltass  v.  Mallow, 
1  Rob.  67. 

According  to  English  law  every  pei*son  has  a  domicile.  If  a 
domicile  of  choice  has  not  been  acquired,  the  law  attributes  to 
him  a  domicile,  which  may  be  called  his  domicile  of  origin. 

It  has  not  been  decided  whether  domicile  of  origin  means 
the  domicile  at  birth  or  the  last  domicile  imposed  by  the  choice 
of  the  father  or  other  person  having  authority  to  change  the 
domicile  of  an  infant  by  changing  his  own. 

The  point  was  raised  in  In  re  Craignish;  Craignish  v. 
Hewitt,  (1892)  3  Ch.  180. 

The  better  opinion  appears  to  be  that  domicile  of  origin  is 
domicile  at  birth  ;  see  Udny  v.  Udny,  L.  R  1  H.  L.  Sc.  441 ; 
see,  however,  Westlake's  Private  Int.  Law,  p.  312,  §  261. 

The  domicile  of  origin  of  a  legitimate  child  is  that  of  its 
father,  of  an  illegitimate  child  that  of  its  mother.  Dallumsie 
V.  JUacdonall,  7  CI.  &  F.  817 ;  Munro  v.  Munro,  7  CI.  &  F. 
842;  Re  Patten,  6  Jur.  N.  S.  151. 

After  the  death  of  their  father  the  mother,  so  long  as  she 
remains  a  widow,  has  power  to  change  the  domicile  of  her 
infant  children.     They  do  not  necessarily  acquire  her  domicile. 
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PotiTiger  v.  Wigktifncm,  3  Mer.  67  ;  see  Johnston  v.  Beattie,  10      ^^^P-  ^- 
a.  &  F.  42,  66]  In  re  Beaumo^it,  (1893)  3  Ch.  490. 

The  power  of  the  mother  to  change  the  domicile  of  her  infant 
children  apparently  continues  after  her  re-marriage.  See  In  re 
Beaumont,  »upra;  Lamar  v.  Micou,  112  U.  S.  Rep.  452  ;  114 
U.  S.  Rep.  218. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 
domicile.    Douglas  v.  Douglas,  12  Eq.  617,  625 ;  see  Lamar  v. 

The  domicile  of  a  person  who  is  a  lunatic  when  he  attains  Domicile  of 
his  majority,  and  so  remains  up  to  the  time  of  his  death,  changes  ^""^^^i^^. 
with  that  of  his  father  in  the  case  of  a  legitimate  child,  and  with 
that  of  his  mother  in  the  case  of  an  illegitimate  child,  when 
there  is  no  committee  of  the  person.     Sharpe  v.  d^ispin,  1  P. 
k  D.  611. 

The  domicile  of  a  married  woman  at  any  given  time  is  the  Domicile  of 
domicile  of  her  husband  at  that  time.     Wa^rrender  v.   War-  ^^^^ 

woman. 

render,  2  CI.  &  F.  488 ;  Dalttoiosie  v.  MacdouaU,  7  CI.  &  F. 
817;  Whitcomb  v.  Whitcomb,  2  Curt.  351 ;  Dolphin  Y.Robins, 
7  fl.  L.  390 ;  Bell  v.  Kennedy ^  L.  R.  1  H.  L.  Sc.  307 ;  Harvey 
V.  tamie,  8  App.  C.  43. 

The  fact  that  the  marriage  is  voidable  makes  no  difference. 
Turner  v.  Thompson,  13  P.  D.  37. 

A  married  woman  living  apart  from  her  husband  under  an 
agreement  for  a  separation  has  no  power  to  change  her  domicile 
hy  her  own  act.  Warrender  v.  Warrender,  2  CI.  &  F.  488. 
In  Teddy's  Settlement,  25  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicile.     WiUiaws  v.  Do^^ier,  2  Rob.  505. 

It  would  seem  that  the  same  rule  should  apply  after  a  judicial 
separation.  See  Dolphin  v.  Robins,  7  H.  L.,  pp.  416,  420  ;  Le 
Atear  v.  Le  Sueur,  1  P.  D.  139  ;  2  P.  D.  79. 

Persons  entering  the  militaiy  service  of  any  State  acquire  the  Military 
domicile  of  that  State.    President  of  United  States  v.  Drum-  ^^"^ 
"^Mmi,  12  W.  R.  701 ;  33  B.  449. 

As  to  the  civil  service,  see  Urquhart  v.  Butterfield,  37  Ch.  D. 
371 

But  the  domicile  of  a  person  domiciled  within  the  United 
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Kingdom,  for  instance  in  Jersey,  is  not  changed  by  entering 
the  military  service  of  the  Crown.  Re  Patten,  6  Jur.  N.  S. 
151 ;  Brovm  v.  Smith,  15  B.  444;  Yelverton  v.  Yelverton,  29 
L.  J.  P.  34  ;  1  Sw.  &  T.  574 ;  Ex  parte  CunniTigltam ;  In  i« 
Mitchell,  13  Q.  B.  D.  418 ;  Re  Macreight;  Pajion  v.  Maci^eight^ 
30  Ch.  D.  165. 

Entry  into  the  service  of  the  East  India  Company  formerly 
effected  a  change  of  domicile.  Bruce  v.  Bi^tuce,  2  B.  &  P.  229,  n, ; 
6  B.  P.  C.  566  ;  Muvroe  v.  Douglas,  5  Mad.  379 ;  Fm^bea  v. 
Forbes,  Kay,  341 ;  Craigie  v.  Lewin,  3  Curt.  435. 

The  Court  does  not  recognise  an  Anglo-Chinese  domicile. 
In  re  TootaVs  Ti^sts,  23  Ch.  D.  532. 

The  domicile  of  origin  endures  until  an  actual  change  is  made 
by  which  another  domicile  is  acquired.  BeU  v.  Kennedy,  L.  R. 
1  H.  L.  Sc.  307 ;  Orwmaney  v.  Bingham,  cit  5  Ves.  757  ; 
Somerville  v.  Lord  Somerville,  5  Ves.  749,  786 ;  Moore  v.  Bvjdd, 
4  Hag.  346  ;  Munro  v.  Munro,  7  CI.  &  F.  842,  876 ;  Countess 
of  Dalhousie  v.  Macdouall,  7  CI.  &  F.  817  ;  A.-G.  v.  Dunn, 
6  M.  &  W.  511 ;  De  Bonneval  v.  De  Bonneval,  1  Curt  856. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  his 
sole  or  principal  residence  in  a  country  which  is  not  his  country 
of  origin  with  the  intention  of  residing  there  for  a  period  not 
limited  as  to  time.  King  v.  Foxwdl,  3  Ch.  D.  518 ;  Drevon  v. 
Drevon,  12  W.  R.  946 ;  The  Harmony,  2  C.  Rob.  Ad.  322 ; 
Bempde  v.  Johnstone,  3  Ves.  198. 

Every  presumption  is  to  be  made  against  the  acquisition  by 
an  Englishman  of  a  domicile  of  choice  in  such  countries  as 
China  and  Turkey,  where  there  is  a  total  difference  of  religion, 
customs,  and  habits.  The  Indicm  Chief,  3  C.  Rob.  Ad.  22,  29  \ 
Maltass  v.  Maltass,  1  Rob.  67 ;  In  re  TootaVs  Trusts,  23  Ch.  D. 
532. 

Residence  in  a  foreign  state  as  a  privileged  member  of  an 
extra-territorial  community  destroys  a  domicile  of  choice  acquired 
elsewhere,  but  does  not  create  a  new  domicile ;  and  persoxis 
residing  in  such  communities  retain  or  resume,  as  the  case  may 
be,  their  domicile  of  origin.  In  re  TootaVs  Trusts,  23  Ch.  D. 
532 ;  Abd-vl-Messih  v.  Farra,  13  App.  C.  431,  P.  C. 
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A  person  may  by  the  duties  of  his  position,  or  by  his  profes-  Chap.  I. 

sion,  be  disqualified  from  acquiring  a  domicile  of  choice.  Disability 

Tims  it  seems  that  an  officer  holding  a  commission  from  the  domicile^of 
Crown  cannot  acquire  a  new  domicile  unless  he  is  on  half-pay.  ^^°^^®- 
Graigie  v.  Lewin^  3  Curt  435 ;  Hodgson  v.  De  Beauclerc,  12 
Moa  P.  C.  285 ;  Cochrell  v.  Cockrdl,  25  L.  J.  Ch.  730 ;  Re 
Macreigkt;  Pajcton  v.  Macreight,   30   Ch.  D.  165;  see  The 
Lauderdale  Peerage,  10  App.  C.  692. 

Sat  there  is  nothing  in  the  position  of  an  ambassador  or  peer  Ambassador 
of  the  realm  to  prevent  the  acquisition  of  a  domicile  of  choice.  ^^  ^^^' 
HeaHi  V.  Sarason,  14  B.  441 ;  A.-O.  v.  Kent.  1  H.  &  C.  12 ; 
HamiU<m  v.  BaUas,  1  Ch.  D.  257. 

A  domicile  of  choice  can  only  be  acquired  by  choice,  therefore  Compulsory 
a  compulsory  residence  abroad  as  a  refugee,  or  to  avoid  creditors,  "®*  ®°^®' 
will  not  efiFeci  a  change  of  domicile,  unless  followed  by  voluntary 
adoption  of  the  new  domicile.    De  Bonneval  v.  De  Bonneval, 
1  Curt.  864 ;   PiU  v.  Pitt,  12  W.  R.  1089 ;    In  re  Duleep 
Singh ;  Ex  parte  Cross,  7  Mon-ell,  228. 

Similarly  residence  abroad  in  the  performance  of  a  public 

duty,  such  as  that  of  judge,  military  officer,  or  consul,  does  not 

JB  itself  confer  a  foreign  domicile.     A.-O,  v.  Bowe,  1  H.  &  C. 

W ;  4.-G.  V.  Napier,  6  Ex.  217  ;  Sharpe  v.  Ci^spm,  1  P.  &  D. 
611. 

A  person  compelled  to  go  abroad  for  the  sake  of  his  health  ^kl'l^healt^ 
^md  probably  not  acquire  a  foreign  domicile.     See  Johnston 
r.  Bmttie,  10  CI.  &  F.  42,  p.  138. 

But  where  a  foreign  country  is  selected  as  a  residence  in  the 
hope  or  opinion  that  it  may  be  better  suited  to  the  health  or 
constitution,  a  domicile  of  choice  may  be  acquired.  Hoskins  v. 
Mattkem,  8  D.  M.  &  G.  13. 

Domicile  of  choice  is  a  mixed  question  of  intention  and  act ;  Domicile  of 
there  must  be  an  intention  to  reside  permanently  in  a  particular  stituted  by 
country,  followed  by  actual  residence.     Where  the  intention  is  [°(^ntion? 
clear,  length  of  residence  would  be  immaterial. 

Where  there  is  no  direct  evidence  of  intention,  length  of 
residence  is  material  as  showing  what  the  intention  was.  See 
In  re  Orove;  Voucher  v.  The  Solicitor  to  the  Treasury,  40 
Ch.  D.  216. 
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Thus  a  iixed  intention  to  adopt  a  certain  place  as  a  domicile, 
followed  by  arrival  at  that  place,  would,  it  seems,  at  once  con- 
stitute that  place  a  domicile.  Bell  v.  Kenmedy,  L.  R.  1  H.  L. 
Sc.  307. 

The  fact  of  residence  in  a  particular  place  will  not  constitute 
that  place  a  domicile  of  choice  so  long  as  the  person  residing  is 
in  search  of  some  permanent  place  of  residence,  and  has  not 
made  up  his  mind  where  it  shall  be.  BeU  v.  Kennedy,  L.  R 
1  H.  L.  Sc.  307  ;  Whicker  v.  Hwme,  7  H.  L.  124 ;  Re  Patienx^; 
Patience  v.  Main,  29  Ch.  D.  976 ;  see  In  re  Craignish, 
Craignish  v.  HevnU,  (1892)  3  Ch.  180. 

By  permanent  residence  must  be  understood  residence  to 
which  no  definite  limit  of  time  can  be  assigned. 

Thus  residence  abroad  with  a  view  to  making  a  fortune  will 
effect  a  change  of  domicile.  Lyall  v.  Paion,  25  L.  J.  Ch.  746  ; 
Allardice  v.  Onflow,  33  L.  J.  Ch.  434  ;  see  GovMer  v.  GovJder, 
(1892)  P.  240. 

So  an  intention  to  reside  in  a  country  as  long  b.s  another 
person  lives  is  in  effect  an  intention  to  reside  permanently. 
Anderson  v.  Laneuville,  9  Moo.  P.  C.  325. 

Where  a  pei'son  has  in  fact  taken  up  a  permanent  residence 
in  a  country,  that  country  will  be  his  domicile  notwithstanding 
an  intention  to  retain  his  domicile  of  origin,  or  some  other 
domicile.  A.-O.  v.  Kent,  1  H.  &  C.  12  ;  A.-6.  v.  Fitzgerald,  3 
Dr.  610 ;  In  re  Steer,  3  H.  &  N.  594 ;  Loucet  v.  Oeoghegan,  26 
W.  R.  825  ;  9  Ch.  D.  441.  See,  too,  Stanley  v.  Bem^es,  3  Hag. 
373 ;  Anderson  v.  Laneuville,  9  Moo.  P.  C.  325 ;  In  bonis 
Eaffenel,  3  Sw.  &  T.  49  ;  Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the  place  where  he 
usually  resides  with  his  wife  and  family  will  be  considered  his 
place  of  domicile.  Forbes  v.  Forbes^  Kay,  341 ;  Aitcheson  v. 
Dixon,  10  Eq.  589 ;  Piatt  v.  A.-G.  of  New  South  Wales,  3 
App.  C.  336 ;  D'Etchegoyen  v.  UEtchegoyen,  13  P.  D.  132. 

Where  a  domicile  of  choice  is  abandoned,  the  domicile  of 
origin  is  revived  until  a  fresh  domicile  of  choice  is  acquired. 
The  Indian  Chief,  3  C.  Rob.  Ad.  12 ;  In  bonis  Bian^Jii,  3 
Sw.  &  T.  16 ;  Udny  v.  Udny,  L.  R  1  H.  L.  Sc.  441 ;  Ki7ig  v. 
Foocivell,  3  Ch.  D.  618 ;  In  re  Mai^^ett;  Chalmers  v.  WiTigfldd, 
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36  Ch.  D.  400 ;  overruling  Munroe  v.  Douglas,  5  Mad.  379,      c^ap.  i. 
405,  so  far  as  inconsistent. 

As  to  what  the  domicile  of  origin  is  which  revives,  see 
anfe,  p.  4. 

By  24  &  25  Vict.  c.  121,  where  a  convention  has  been  entered 
into  with  a  foreign  state  willing  to  adopt  the  provisions  of  the 
Act,  an  order  in  Council  may  direct  that  no  British  subject 
resident  in  such  state  shall  acquire  a  domicile  there  unless  he 
shall  have  been  resident  there  for  a  year,  and  shall  have  made  a 
declaration  of  his  intention  to  become  domiciled  there ;  and  the 
subjects  of  the  foreign  state  are  to  acquire  a  British  domicile 
only  after  the  same  formalities  have  been  gone  through. 
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CHAPTER  11. 

GENERAL   CHARACTERISTICS   OF   TESTAMENTARY 

INSTRUMENTS. 


Chap.  II. 

Testamentai'y 
gift. 


Deed  to  take 
effect  after 
death. 


Voluntary 
settlement. 


A  GIFT  intended  to  be  testamentary  can  only  be  effectually 
made  by  an  instrument  duly  executed  as  a  will.  Thus,  a  direc- 
tion to  give  property  to  a  person  after  the  donor's  death,  where 
the  donor  retains  full  control  of  the  property  during  his  life,  is 
invalid.  Powell  v.  Hdlicari  26  B.  261 ;  Fletcher  v.  Fletchei\ 
4  Ha.  79 ;  Hv^hea  v.  Stubbs,  1  Ha.  481 ;  Maguire  v.  Dodd, 
9  Ir.  Ch.  452 ;  Farquharson  v.  Cave,  2  Coll.  356  ;  Gough  v. 
Findon,  7  Ex.  48. 

In  the  same  way  a  deed  not  intended  to  have  any  effect  till 
the  settlor's  death  is  testamentary.  Consett  v.  Bell,  1  Y.  & 
C.  C.  569 ;  Rigden  v.  VaUier,  2  Ves.  Sen.  253 ;  Dillon  v. 
Coppin,  4  M.  &  Cr.  647 ;  In  bonis  Morgan,  1  P.  &  D.  214 ; 
Fielding  v.  Walshaw,  27  W.  R.  492  ;  In  re  Robson;  Endey  v. 
Davidson,  30  W.  R  257 ;  Mihiea  v.  Foden,  15  P.  D.  105. 

A  voluntary  settlement,  though  reserving  to  the  settlor  a  life 
interest  and  containing  a  power  of  revocation,  is  not  testa- 
mentary. Thompson  v.  Brovme,  3  M.  &;  K.  32.  The  case  of 
A.'G,  V.Jones,  3  Pr.  368,  is  overruled;  see  Marjoribanks  v. 
Hovenden,  Dru.  11,  27,  29 ;  Sheldon  v.  Sheldon,  1  Rob.  83 ; 
Brown  v.  Adv.-O,,  1  Macq.  79  ;  see,  too,  Hope  v.  Harman,  11 
Jur.  1097 ;  Hope  v.  Hcype,  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  immediately, 
and  of  which  no  part  is  revocable,  more  especially  if  it  involves 
anything  in  the  nature  of  consideration,  cannot  take  effect  as  a 
will.  In  bonis  Robinson,  1  P.  &  D.  384 ;  see  In  bonis  Halpin, 
I.  R.  8  Eq.  567 ;  Thomcroft  v.  Lashmar,  10  W.  R  783. 
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On  the  other  hand,  if  a  deed  is  in  part  clearly  testamentary,      Chap.  II. 
such  part  may  take  effect  as  a  will,  though  other  parts  are  not  Deed  in  part 
tcBtamentary.    Doe  d.  Cross  v.  O088,  8  Q.  B.  714;  see  Pea- 
cocke  V.  Monk,  1  Yes.  127  ;  Belt,  82 ;  Hogg  v.  Lashley,  3  Hag. 
415,  note ;  Bagnall  v.  Downing,  2  Lee,  3. 

Any  instrument  executed  in  the  manner  required  by  the  What  may 
Wills  Act  may  take  effect  as  a  will,  provided  the  intention  was  a  will, 
that  it  should  not  operate  till  after  the  death  of  the  donor. 

Thus,  the  following  instruments,  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  dispositions : — 

Orders  on  a  savings  bank,  and  on  a  banker.  In  bonis 
Manden,  1  Sw.  &  T.  542  ;  Jones  v.  Nicolay,  2  Rob.  288. 

A  cheque  to  take  effect  after  death.  Bartholomew  v.  Herdey^ 
3  Phillim.  317. 

A  letter.  Denny  v.  Barton,  2  Phillim.  575 ;  In  bonis 
Mwndy,  2  Sw.  &  T.  119  ;  9  W.  R.  171. 

A  paper  containing  wishes  and  a  dying  request.  In  bonis 
L(my,  5  N.  of  C.  619  ;  In  bonis  Mundy,  2  Sw.  &  T.  119. 

A  deed  of  gift  to  take  effect  at  death.  Habergham  v. 
Vkcent,  2  Ves.  J.  204 ;  4  B.  C.  C.  355  ;  Ihorold  v.  Thorold, 
1  Phillim,  1 ;  Shergold  v.  SIvergold,  cit  ib.  10 ;  In  bonis 
Montgomery,  5  N.  of  C.  99 ;  In  bonis  Mooyan,  1  P.  &  D.  214  ; 
FMing  v.  Walshaw,  27  W.  R.  492. 

An  instrament  to  take  effect  two  years  "after  my  wife's 
death  if  she  survives  me."    In  bonis  Newns,  7  Jur.  N.  S.  688. 

AVhere  there  is  nothing  to  show  that  an  instrument  has 
reference  to  the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oglander,  2  Hag.  428  ;  King's 
Proctor  v.  Daines,  3  Hag.  218 ;  Skinnier  v.  PembeHo^i,  4 
Hag.  359;  Marjorihanks  v.  Bovevden,  Dru.  11. 

But  evidence  is  admissible  to  show   that  a  deed  or  other  Evidence  of 
instrument  of  gift,  which  on  the  face  of  it  is  not  testamentary  ^^^^e'^^T 

®     '  ^>  intention. 

^as  not  intended  to  operate  till  the  death  of  the  person 
executing  it.  Cock  v.  Cooke,  I  P.  &  D.  241  ;  Robertson  v. 
Smiik,  2  P.  &  D.  43 ;  In  bonis  Coles,  2  P.  &  D.  362  ;  In  bonis 
V(bh,  3  Sw.  &  T.  482  ;  10  Jur.  N.  S.  709  ;  In  bonis  Engli^lt, 
3  Sw.  &  T.  586  ;  In  bonis  Slinn,  15  P.  D.  156. 
And,  conversely,   evidence   is  admissible   to   show  that  an 
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instrument  on  the  face  of  it  testamentary  was  not  intended  to 
be  a  will.  Nicholls  v.  Nicholls,  2  Phillim.  183 ;  Lister  v. 
Smith,  3  Sw.  &  T.  282 ;  Trevelyan  v.  Trevdyan,  1  Phillim. 
149 ;  In  bonis  Nosworthy,  11  Jur.  N.  S.  570. 

An  instrument,  expressing  merely  an  intention  of  instructing 
a  solicitor  to  prepare  a  testamentary  instrument  with  a  view  to 
make  a  particular  legacy,  will  not  take  eflFect  as  a  testamentary 
instrument,  where  there  is  no  extraneous  evidence  of  testa- 
mentary intention.     Coventry  v.  Williams,  3  Curt.  787. 

A  duly  executed  instrument  described  as  instructions  for  a 
will  may  have  effect  as  a  will  if  it  appeai-s  that  it  was  intended 
to  take  effect  in  the  absence  of  a  more  formal  instrument. 
Bone  V.  Spear,  J  Phillim.  345 ;  Toi^e  v.  Castle,  1  Curt.  303 ; 
2  Moore  P.  C.  133;  Bai^ck  v.  Mullings,  2  Hag.  225; 
Hattatt  V.  Hattatt,  4  Hag.  211 ;  Whyte  v.  Pollok,  7  App.  C. 
400  ;  see  Ferguson-Davie  v.  Ferguson- Davie,  15  P.  D.  109. 

Since  the  Wills  Act,  sect.  10,  an  appointment  by  will 
insufficiently  executed  cannot  be  aided.  In  re  Kirwan's  Trv^ts, 
25  Ch.  D.  373. 

A  will  may  be  made  contingent  upon  the  happening  of  an 
event,  so  that  if  the  event  does  not  happen  the  will  has  no 
effect.    Roberts  v.  RobeHs,  2  Sw.  &  T.  337 ;  31  L.  J.  P.  46. 

Thus,  if  the  testator  makes  his  will  conditional  upon  his 
death  during  a  particular  period  which  he  survives,  the  will 
does  not  take  effect.  In  bonis  Porter,  2  P.  &  D.  22  ;  In  bonis 
Robinson,  2  P.  &  D.  I7l ;  In  bonis  Lindsay,  2  P.  &  D.  459. 
See  In  bonis  Thome,  4  Sw.  &  T.  36  ;  34  L.  J.  P.  131. 

On  the  other  hand,  if  the  possibility  of  death  during  a 
pai'ticular  period  is  given  as  the  reason  or  motive  why  the 
testator  makes  his  will,  it  is  not  coutingent  upon  the  happening 
of  the  death  during  that  perioJ.  In  bonis  Dobson,  1  P.  &  D. 
88 ;  In  bonis  Martin,  1  P.  &  D.  380 ;  In  bonis  Mayd,  6 
P.  D.  1 7  ;  In  bonis  Stuart,  21  L.  R  Ir.  105. 

A  testator  may  give  to  a  third  person  the  option  of  deciding 
whether  a  testamentaiy  instrument  executed  by  him  shall  take 
effect  as  a  will  or  not.     hi  bonis  Smith,  1  P.  &  D.  717. 

A  will  is  in  all  cases  revocable,  even  though  the  testator  may 
declare  it  to  be  irrevocable.     Vinyor's  Case,  8  Rep.  82a. 
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A  covenant  not  to  revoke  a  will,  or  a  covenant  to  execute  a      Chap.  II. 
testamentary  power  of  appointment,  is  a  binding  covenant,  for  Covenant  not 
breach  of  which  an  action  will  lie,  though  it  cannot  be  speci- 
fically enforced.     Robinson  v.  Ommanney,  23  Ch.  D.  285  ;  In 
^Parkin;  HiU  v.  Schwarz,  (1892)  3  Ch.  510. 

Persons  may  make  joint  wills,  which  are,  however,  revocable  Joint  wills, 
at  any  time  by  either  of  them  or  by  the  survivor.     Hobaon  v. 
Bkdbuni,  1  Add.  274 ;  In  bonis  Stracey,  Dea.  &  S.  6  ;  /-n 
^lis  Lovegrave,  2  Sw.  &  T.  453  ;  In  bonis  Fletcher,  11  L.  R. 
Ir.  3o9. 

A  joint  will  may  be  made  to  take  effect  after  the  death  of 
^th  testators  ;  and  if  the  joint  will  is  not  a  disposition  by  each 
testator  of  his  own  property,  but  a  disposition  of  joint  property 
after  the  death  of  the  survivor,  the  will  cannot  be  proved  till 
the  death  of  the  survivor.    In  bonis  Ravae,  1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  will  is  looked  upon  as  the  will  of 
^h  testator,  and  may  be  proved  on  the  death  of  one.  In 
^18  Stracey,  1  Jur.  N.  S.  1197  ;  Dea  &  S.  6  ;  In  bonis  Mis- 
Mlyy  I.  R.  4  Eq.  62,  where  In  bonis  Raine  is  disapproved. 

It  seems  that  two  persons  may  agree  to  make  mutual  wills.  Mutual  wills, 
^tich  remain  revocable  during  the  joint  lives  by  either  with 
notice  to  the  other,  but  become  irrevocable  after  the  death  of 
one  of  them  if  the  survivor  takes  advantage  of  the  provisions 
made  by  the  other.  Dufour  v.  Pereiraj  1  Dick.  4]  9  ;  2  Harg. 
Jur.  Arg.  272  ;  2  Harg.  Jur.  Ex.  101;  see  3  Ves.  416;  Lord 
^'dpole  v.  Lord  Orford,  3  Ves.  401 ;  Denyssen  v.  Mostcrt,  L.  R 
4P.C.  236  ;  I>ias  v.  De  Livera,  5  App.  C.  123,  P.  C. 

For  the  effect  of  a  promise  to  leave  a  person  property  by  will.  Promise  to 
see  Maddison  v.  Alderson,  8  App.  C.  467 ;  Humphreys  v.  ™*  ®  *  ^^ 
Gnen,  10  Q.  B.  D.  148. 
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General 
capacity. 
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A  TESTATOR  must,  at  the  time  of  making  his  will,  have  an 
understanding  of  the  nature  of  the  business  in  which  he  is 
engaged,  a  recollection  of  the  property  he  means  to  dispose  of, 
of  the  pei-sons  who  have  a  claim  to  be  the  objects  of  his  bounty, 
and  the  manner  in  which  it  is  to  be  distributed.  Hanoood  v. 
Baker,  3  Moo.  P.  C.  282 ;  Longford  v.  Purdon,  1  L.  R.  Ir.  75. 

The  question  of  sanity  is  a  question  of  fact,  and  there  is  no 
presumption  that  a  testator  is  sane  till  the  contrary  is  shown. 
Sutton  V.  Sadler,  5  W.  R,  880  ;  3  C.  B.  N.  S.  87 ;  Symes  v. 
Green,  1  Sw.  &  T.  401 ;  Gleare  v.  Cleare,  1  P.  &  D.  655. 

Where  a  testator  is  subject  to  delusions  with  regard  to 
persons  who  would  be  the  natural  objects  of  his  testamentary 
bounty,  his  will  made  while  he  is  under  the  influence  of  such 
delusions  is  invalid.  Dew  v.  Clark,  3  Add.  79  ;  5  Russ.  163 ; 
Waring  v.  Waring,  6  Moo.  P.  C.  341 ;  Smith  v.  Tehhitt,  1  P.  & 
D.  398 ;  Boughton  v.  Knight,  3  P.  &  D.  64. 

Where  a  testator  is  subject  to  delusions,  which  leave  the 
general  power  of  undei^tanding  unaffected  and  are  wholly 
unconnected  with  his  testamentaiy  dispositions,  such  delusions 
do  not  affect  his  capacity  to  make  a  will.  Banks  v.  OoodfeUow, 
L.  R  5  Q.  B.  549  ;  Smee  v.  Smee,  5  P.  D.  84 ;  see  Jenkins  v. 
Morris,  14  Ch.  D.  674  ;  Murfett  v.  Smith,  12  P.  D.  116. 

A  will  made  by  a  testator  after  he  has  been  insane  must  be 
shown  to  have  been  made  after  his  recovery  or  in  a  lucid 
interval.  Groom  v,  Thomas,  2  Hagg.  433;  A.-G.  v.  Pamther, 
3  B.  C.  C.  443 ;  HaU  v.  Warren,  9  Ves.  611  ;  Waring  v. 
Waring,  6  Moo.  P.  C.  341. 
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Upon  the  question  whether  a  will  was  made  during  a  Oliap.  III. 
lucid  interval,  the  rational  character  of  the  will,  where  it  Lucid 
Is  prepared  by  the  •  testator  without  assistance,  is  evidence 
to  show  that  it  was  made  in  a  lucid  interval  Cartvrright 
V.  Carhmght,  1  Phillim.  90,  100;  White  y.  Driver,  1 
Phillim.  88;  Brogden  v.  Browriy  2  Add.  445;  Ayrey  v.  HUl, 
2  Add.  210. 

Eveiy  person  of  sound  mind  and  not  under  some  special 
disabilitj  may  make  a  will. 

A.  will  made  by  a  person  under  twenty-one  (unless  he  is  a  Infants, 
soldier  in  actual  military  service,  or  a  mariner  or  seaman  at  sea), 
is  invalid.    1  Vict.  c.  26,  s.  7 ;  Sugd.  R  P.  Stat.  380. 

Under  the  Married  Women's  Property  Act,  1882  (45  &  46  Married 
Vict  c.  75),  sect.  1  (1),  a  married  woman  may  dispose  by  will,  property  Act, 
of  any  real  or  personal  property  as  her  separate  property,  as  if  ^^®^* 
shewerea/eryie  sole. 

And  sect.  3  of  the  Married  Women's  Property  Act,  1893  Married 
(56  &  57  Vict.  c.  63),  enacts  that  *'  section  24  of  the  Wills  Act,  Property  Act, 
1837,  shall  apply  to  the  will  of  a  married  woman  made  during  ^ 
coverture  whether  she  is  or  is  not  possessed  of  or  entitled  to 
any  separate  property  at  the  time  of  making  it,  and  such  will 
shall  not  require  to  be  re-executed  or  republished  after  the 
death  of  her  husband." 

The  Act  was  passed  on  the  5th  December,  1893.  No  time  is 
fixed  for  its  commencement ;  it  therefore  takes  effect  from  the 
date  of  the  passing  of  the  Act.  Sect.  3  is  not  in  terms  limited 
to  the  wills  of  married  women  who  die  after  the  passing  of  the 
Act;  but  no  doubt  it  must  be  so  limited.  It  is  probably 
not  to  be  linaited  to  wills  made  after  the  passing  of  the  Act. 

As  regards  a  woman  maiTied  before  the  1st  January,  1888,  Effect  of 
«ect  5  of  the  Act   of  1882,  makes  any  property  her  title  to  women's 
which  accrues  after  that  date  her  separate  estate,  and  therefore  fo?g®^*7  ^^^ 
disposable  by  will.     If  the  title  whether  vested  or  contingent 
or  in  reversion  accrues  before  that  date,  the  Act  does  not  apply. 
JW  V.  Beid,  31  Ch.  D.  402. 

Where  property  comes  to  a  married  woman  under  a  bequest 
^  next  of  kin  to  be  ascertained  at  a  certain  time,  her  title 
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accmes  at  that  time,  and  Dot  at  the  testator's  death.  In  re 
Paraovs ;  Stockley  v.  Parsons,  45  Ch.  D.  51. 

The  Act  of  1882  did  not  enlarge  the  testamentaiy  capacity 
of  married  women,  except  in  so  far  as  it  converted  ceiiain 
property  into  separate  estate,  which  was  not  separate  estate 
before  the  Act. 

Thus  a  woman  married  before  the  Act,  could  not  by  a  will 
made  during  the  coverture  dispose  of  property,  her  title  to 
which  accrued  before  the  Act,  and  the  Act  did  not  enable  a 
married  woman  by  a  will  made  during  the  coverture  to  dispose 
of  property  accruing  to  her  after  the  coverture.  In  re  Cuno ; 
Mansfield  v.  Mansfield,  43  Ch.  D.  12;  In  re  Price;  Stafford 
V.  Stafford,  28  Ch.  D.  709  ;  In  re  Taylor;  Whitby  v.  Highton, 
57  L.  J.  Ch.  430 ;  58  L.  T.  842  ;  36  W.  R  683. 

This  is  now  altered  by  the  Act  of  1893;  see  swpra. 

Having  regard  to  the  alteration  of  the  law  as  regards  married 
women,  her  funeral  expenses  will  probably  in  future  be  payable 
out  of  her  estate,  and  not  by  her  husband  in  exoneration  of 
her  estate.  In  re  M'Myn  ;  Lightbown  v.  M'Myn,  33  Ch.  D. 
575. 

Before  the  Married  Women's  Property  Act,  1882,  a  married 
woman  had  no  power  to  make  a  will  except  in  the  following 
cases : — 

A  married  woman,  who  was  an  executrix,  could  make  a  will 
and  appoint  an  executor  for  the  purpose  of  continuing  the 
representation  to  the  original  testator.  ScammeU  v.  Wilkinson, 
2  East,  552 ;  Birkett  v.  Vandercom,  3  Hagg.  750  ;  In  bards 
Ricltards,  1  P.  &  D.  156. 

A  married  woman  might  by  a  will  made  in  exercise  of  a  power 
dispose  of  the  legal  estate  and  the  equitable  interest  in  lands 
and  of  personal  estate.  Driver  v.  ThompsoTi;  4  Taunt.  294 ; 
Willock  v.  Noble,  L.  R.  7  H.  L.  580  ;  In  re  Anstis;  Ghetwynd 
V.  Morgan ;  Morgan  v.  Chetwynd,  31  Ch.  D.  596. 

A  power  of  making  a  testamentaiiy  appointment  given  to  a 
woman  by  a  settlement  made  on  her  first  marriage,  might  be 
exercised  during  that  or  any  subsequent  marriage.  Burnett 
V.  Mann,  1  Ves.  Sen.  156 ;  Hawksley  v.  Barrow,  1  P.  & 
D.  147. 
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In  the  case   of    realty,   where  a   married   woman  having     Chap,  in. 
appointed  by  will  under  a  power  survived  her  husband  and  Whether 
took  a  conveyance  to  herself,  the  conveyance  has  been  held  to  destroyed  by 
execute  the  power  and  to  revoke  the  will.    Lavrrence  v.  Wcdlis,  <^*^^«y*^^®- 
2B.C.  C.319. 

In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survived  her  husband  and  took  an  assignment  of  the  fund  over 
which  the  power  extended  from  the  trustees,  the  will  was 
nevertheless  valid.  Dirigwell  v.  Askew,  1  Cox.  427 ;  dough  v. 
Clough,^  M.  &  K.  296.  These  cases  are  probably  open  to 
reconsideration. 

A  married  woman  could  dispose  by  will  of  personal  estate  and  3.  Will  ol 
of  the  beneficial  interest  in  real  estate  when  settled  to  her  ^Site!  * 
separate  use.    Taylor  v.  Meads,  10  Jur.  N.  S.  166 ;  34  L.  J.  Ch. 
203 ;  4  D.  J.  &  S.  597 ;  Pride  v.  Bubb,  7  Ch.  64 ;  Hall  v. 
Waterhome,  10  Jur.  N.  S.  361  ;  5  Giff.  64 ;   see  Lye  v.  Dye,  13 
Q.  B.  D.  147. 

A  restraint  upon  anticipation  afifecting  corpus  does  not 
prevent  a  disposition  by  will.  Re  Currey ;  Gibson  y.  Wey, 
56  L  T.  80. 

Though  the  married  woman  bad  no  separate  estate  at  the  After-acquired 
date  of  the  will,  the  will  took  effect  as  regards  after-acquired  ^£\™  ^ 
separate  estate.     CliarUmont  v.  Spencer,  11  L.  R.  Ir.  347,  490. 

Property  which  becomes  the  separate  estate  of  a  married 
woman  under  the  Married  Women's  Property  Act,  is  for  this 
puq)ose  on  the  same  footing  as  her  other  separate  estate.  In 
nBowen;  James  v.  James,  (1892)  2  Ch.  291. 

The  legal  estate  not  being  affected  by  the  separate  use  could 
not  be  disposed  of  by  will. 

The  accumulations  of  property  belonging  to  a  married  woman  Savings, 
for  her  separate  use,  made  during  coverture  whether  by  herself 
or  a  trustee  for  her,  are  separate  estate.     Mayd  v.  Field,  3 
Ch.  D.  587  ;  In  re  Wilson ;  Menteith  v.  Campbell,  26  W.  R. 
848 ;  In  bonis  Tharp,  3  P.  D.  76. 

In  two  Irish  cases  it  has  been  held,  that  property  given  to  Separate  use  * 
a  married  woman  for  her  separate  use  on  the  event  of  the  *°  ^V^  °" 
insolvency  of  her  husband,  could  not  be  disposed  of  before  the 

T.w.  c 
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husband  became  insolvent.  Mara  v.  Manning,  8  Ir.  Eq.  218 ; 
Bestall  V.  Bunbury,  13  Ir.  Ch.  318.  These  cases  were,  how- 
ever, cases  of  contract  and  not  of  wills.  See  too.  Flower  v. 
Buller,  15  Ch.  D.  665  ;  Pike  v.  FitzOibbon,  17  Ch.  D.  454. 

Where  a  married  woman  had  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest  to  her 
separate  use  if  she  survived  him,  a  will  made  during  coverture, 
expressed  to  be  in  virtue  of  the  power  and  of  every  other  power 
enabling  her,  took  efiect  upon  the  separate  estate  if  she  survived 
her  husband.     Bishop  v.  Wall,  3  Ch.  D.  194. 

A  married  woman  might,  with  her  husband's  assent,  dispose 
by  will  of  personal  property  not  settled  to  her  sepai'ate  use  and 
over  which  she  had  no  power  of  appointment.  WiUock  v. 
Noble,  L.  R.  8  Ch.  778 ;  7  H.  L.  580. 

It  was  necessary  that  the  assent  of  the  husband  should  be 
given  to  the  particular  will  with  knowledge  of  its  contents. 

It  was  said  in  Noble  v.  WUlock,  8  Ch.  p.  790,  that  the 
husband  might  withdraw  his  assent  until  he  had  either 
assented  to  probate  or  had  acted  upon  the  will. 

But  an  assent  to  the  probate  of  the  will  once  given  after  the 
wife's  death  cannot  be  withdrawn.  Moos  v.  Sheffield,  1  Rob. 
364 ;  In  bonis  Cooper,  6  P.  D.  34 ;  ChappeU  v.  Charlton,  56 
L.  J.  P.  73 ;  57  L.  T.  496. 

The  will  of  a  married  woman,  in  so  far  as  it  requires  her 
husband's  assent,  becomes  invalid  by  his  death  in  her  lifetime, 
whether  he  has  assented  to  it  or  not.  Price  v.  Parker,  15  Sim. 
198 ;  Trimmdl  v.  Fell,  19  B.  537 ;  WUlock  v.  Noble,  L.  R  7 
H.  L.  580 ;  In  re  Wilson ;  Menteith  v.  Campbell,  26  W.  R.  848. 

The  wife  of  a  person  banished  for  life  by  Act  of  Parliament  (a), 
or  attainted  (6),  and  the  wife  of  an  alien  enemy  (c),  and  of  a 
convict  transported  for  life,  though  he  has  received  a  conditional 
pardon  (d),  is  for  testamentary  purposes  B,fe7ne  sole  as  r^ards 
property  vested  in  her  after  her  husband's  disability  has  been 
incurred.  Countess  of  Portland  v.  Prodgers,  2  Vem.  104  (a) ; 
Newsome  v.  Bowyer,  3  P.  W.  37  (6) ;  Deerly  v.  Mazarine,  1  Salk. 
116(c);  Me  Martin,  2  Rob.  405;  15  Jur.  686;  In  bonis 
Coward,  11  Jur.  N.  S.  569 ;  24  L.  J.  P.  120  (d). 

The  wife  of  a  convict  transported  for  years  would  seem  to  be 
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in  the  same  position  notwithstanding  Coonibs  v.  Qiieen's  Proctor y     ^^^P-  ^^ 
2  Eob.  547,  which  was  not  decided  on  the  ground  that  the 
sentence  was   only   for  years   and    is  inconsistent   with    Re 
Harrington's  Trusts,  29  B.  24 ;  Atlee  v.  Hook,  23  L.  J.  Ch. 
776. 

A  married  woman  who  had  obtained  a  protection  order  could  6.  Protection 
oiake  a  will  as  if  she  were  a  feme  sole,  and  the  order  related 
back  to  the  date  of  the  desertion.    In  bonis  Elliott,  2  P.  &  D. 
274. 

But  the  husband  might  oppose  grant  of  probate  on  the 
ground  that  the  protection  order  was  obtained  by  fraud.  Mudge 
y.  Adams,  6  P.  D.  54 ;  Mahoney  v.  McCarthy,  (1892)  P.  21. 

In  cases  not  within  the  Married  Women's   Property  Act,  Limit  of  tea- 
1893,  the  will  of  a  married  woman  made  during  coverture  is  power  of 
ineffectual  to  pass  property  coming  to  her  after  the  coverture  "^o^mn 
and  not  given  to  her  separate  use. 

Thus  such  a  will  does  not  pass  property  coming  to  her  under 
her  husband's  will,  or  property  settled  upon  her  absolutely  if 
she  survives  her  husband,  or  the  dividends  received  after  the 
husband's  death  upon  stock  settled  upon  her  for  life  for  her 
separate  use,  or  stock  standing  in  the  joint  names  of  husband 
and  wife  and  coming  to  the  wife  by  survivorship.  WUlock  v. 
IfMe,  L  R  7  H.  L.  581 ;  In  re  Cwno ;  Mansfield  v.  Mansfield, 
«  Ch.  D.  12  ;  Mayd  v.  Field,  3  Ch.  D.  587  ;  In  re  Wilson ; 
MeiUeUh  v.  Campbell,  26  L.  R.  848  ;  In  bonis  Thaiy,  3  P.  D. 
76 ;  In  re  Young ;  Trye  v.  SuUivan,  28  Ch.  D.  705. 

As  already  stated,  the  Married  Women's  Property  Act,  1882, 
did  not  alter  the  law  in  this  respect.  But  the  Act  of  1893  has 
now  done  so. 

By  the  Naturalization  Act,  1870  (33  Vict.  c.  14),  which  is  not  Aliens, 
retrospective, real  and  personal  property  maybe  taken,  acquired, 
held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
wjpects  as  by  a  natural  bom  British  subject.     See  Sharp  v. 
St.  Sauveur,  7  Ch.  343  ;  De  Geer  v.  Stone,  22  Ch.  C.  243. 

There  appears  never  to  have  been  any  testamentary  incapacity  Traitors, 
as  such,  affecting  traitors,  felons  or  suicides.     They  were  not  ^®1?^^»  *^^ 
incapable  of  making  wills,  they  were  only  incapable  of  disposing 
of  such  property  as  was  forfeited  for  their  offence. 

c  2 
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Thus  a  fdo  de  se  could  make  a  will  of  realty  which  was  not 
forfeited,  and  could  also  appoint  an  executor  by  will.  Norris 
V.  Chambres,  7  Jur.  N.  S.  69 ;  In  bonis  BaUey,  2  Sw.  &  T. 
156. 

By  33  &  34  Vict.  c.  23  forfeiture  and  escheat  for  treason  and 
felony  is  abolished,  and  sect.  8  enacts  that  every  convict  shall 
be  incapable  during  the  time  while  he  shall  be  subject  to  the 
operation  of  the  Act  of  alienating  or  charging  any  property,  or 
of  making  any  contract.  See  Ex  "parte  Graves ;  In  re  Harris, 
19  Ch.  D.  1. 

Sects.  9 — 17  contain  provisions  for  the  administration  of 
the  convict's  property  by  administrators,  and  sect.  18  provides 
that  the  property  shall  be  invested  and  accumulated  for  the 
benefit  of  the  convict  and  his  boil's  and  legal  personal  represen- 
tatives, and  shall  revest  in  the  convict  upon  his  ceasing  to  be 
subject  to  the  operation  of  the  Act,  or  his  heirs  or  legal  personal 
representatives. 

The  Act  appears  to  leave  the  testamentary  power  of  a  convict 
untouched,  and  it  would  seem  therefore  that  a  convict  may  now 
dispose  of  his  property  by  will. 

By  42  &  43  Vict.  c.  59,  s.  3,  outlawry  in  any  civil  proceeding 
is  abolished. 
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REQUISITES  FOR  A   VALID   WILL. 


No  will  can  be  valid  of  which  the  testator  does  not  know  and      chap.  IV. 


approve  the  contents.     Barry  v.  Butlin,  2  Moo.  P.  C.  480  ;  In  Knowledge  of 
Inmis  Duane,  8  Jur.  N.  S.  752 ;  31  L.  J.  P.  173 ;  SuUon  v.  contente. 
ikdler,  3  C.  B.  N.  S.  87 ;  26  L.  J.  C.  P.  284 ;  Hastilow  v.  Stohie, 
1  P.  &  D.  64 ;  Cleave  v.  Cleare,  ib.  655  ;  In  bonis  Hunt,  23 
W.  R.  553 ;  3  P.  &  D.  250 ;  overruling  Cunliffe  v.  Cross,  3  Svv. 
4T.37;  32L.  J.P.  68. 
A  testator  cannot,  therefore,  delegate  his  testamentary  power  Delegation'of 

to  aDother  person  :  that  is  to  say,  he  cannot  adopt  and  execute  testementary 
*^  '        _  •''  ^  ^  power. 

a  will  made  for  him  without  knowing  its  contents.  Hastilow 
V.  Stobie,  1  P.  &  D.  64  ;  Cleare  v.  Cleare,  ib,  655.  See  ante, 
p.  12. 

But  a  will  prepared  in  accordance  with  the  testator's  instruc- 
tions is  valid,  though  at  the  time  of  execution  the  testator 
remembers  only  that  he  has  given  instructions  and  believes  the 
will  to  be  in  accordance  with  them.  Parker  v.  Felgate,  8  P.  D. 
171. 

Whenever  a  will  is  prepared  under  circumstances  which  raise  Legatee 
a  well-grounded  suspicion  that  it  does  not  express  the  mind  of  ^^^rovl^ 
the  testator,  it  is  for  those  who  propound  the  will  to  remove  knowledge, 
such  suspicion.    Barry  v.  Butlin,  2  Moo.  P.  C.  480 ;  Fulton  v 
Aiulrew,  L.  R.  7  H.  L.  448  ;  Brovm  v.  Fisher,  63  L.  T.  465  ; 
TpreU  V.  Paynton,  (1894)  P.  151. 

The  fact  that  the  will  is  prepared  by  or  on  the  instructions  of 
the  person  taking  a  benefit  under  it  is  a  circumstance  raising 
such  suspicion.  Paske  v.  Ollatt,  2  Phillim.  323 ;  Ingram  v. 
Wyatt,  1  Hagg.  388 ;  BiUinghurst  v.  Vickers,  1  Phillim.  187 ; 


22 


REQUISITES   FOR   A    VALID   WILL. 


Chap.  IV. 


Fiduciary 
relation. 


Undue 
influence. 


Will  read  over. 


Baker  v.  Bait,  2  Moo.  P.  C.  317 ;  Scoular  v.  Plowright,  5  W.  R 
99 ;  10  Moo.  P.  C.  440  ;  FvXton  v.  Andrew,  L.  R.  7  H.  L.  448 ; 
Hegarty  v.  KinQy  5  L.  R.  Ir.  249  ;  7  i6.  18  ;  Parker  v.  Duncan* 
62  L.  T.  642.  See  Donnelly  v.  Broughton  (1891)  A.  C.  435 
P.O. 

But  the  influence  of  a  person  standing  in  a  fiduciary  relation 
to  the  testator  may  lawfully  be  exerted  to  obtain  a  will  or 
legacy,  so  long  as  the  testator  thoroughly  understands  what  be 
is  doing  and  is  a  free  agent ;  and  the  burden  of  proof  of  undue 
influence  lies  upon  those  who  assert  it.  Hindson  v.  WetheriU, 
6  D.  M.  &  G.  301 ;  WaUcer  v.  Smith,  29  B.  394 ;  ParjiM  v. 
Laivlessy  2  P.  &  D.  462. 

The  rules  therefore  applicable  in  the  case  of  gifts  inter  vivos 
to  persons  standing  in  a  fiduciary  relation  to  the  donor  do  not 
apply  to  wills.  In  the  case  of  gifts  intey*  vivos,  such  persons 
have  to  show  that  not  only  the  donor  intended  to  give,  but  that 
his  intention  was  not  influenced  by  the  donee,  a  burden  of  proof 
which  in  most  cases  it  is  practically  impossible  to  discharge,  at 
any  rate  so  long  as  the  fiduciary  relation  subsists. 

To  establish  a  case  of  undue  influence,  it  must  be  shown  that 
fraud  or  coercion  has  been  practised  on  the  testator  in  relation 
to  the  will  itself,  not  merely  in  relation  to  other  matters  or 
transactions.  Boyse  v.  Rossborough,  6  HL  L.  2 ;  HaU  v.  HaU, 
1  P.  &  D.  481 ;  Wingrove  v.  Wingrove,  11  P.  D.  81.  See  Long- 
ford V.  Purdon,  1  L.  R.  Ir.  75. 

A  case  of  undue  influence  is  more  easily  established  where 
there  is  evidence  to  show  that  the  person  influenced  was  of 
feeble  mental  capacity  or  in  a  weak  state  of  health.  Hampson 
v.  Guy,  64  L.  T.  778. 

If  a  testator  is  prevented  by  threats  from  altering  his  will 
the  Court  of  Probate  may,  if  the  case  is  proved,  declare  the 
persons  exercising  the  coercion  trustees  of  the  benefits  they  take 
under  the  will.     Betts  v.  Doughty,  5  P.  D.  26. 

A  will  which  has  been  read  over  to  the  testator,  or  the  con- 
tents of  which  have  been  brought  to  his  notice  before  execution, 
must,  in  the  absence  of  fraud  or  coercion,  be  presumed  to  have 
been  approved  by  him.  GuardJiouse  v.  Bldckbum,  1  P.  &  D. 
109 ;  Ooodacre  v.  Smith,  ib.  359 ;  Atter  v.  Atkinson,  ih,  665 ; 
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Rhodes  v.  Rhodes,  7  App.  C.  192  ;  Beamish  v.  Beamish  (1894)     Chap,  iv. 
1 1.  R  7. 

Words  or  clauses  introduced  into  a  will  by  fraud,  accident,  or  Fraud  and 
mistake,  without  the  knowledge  of  the  testator,  will  be  struck  ™^8^^®- 
out  of  the  will,  although  their  rejection  may  affect  the  sense  of 
the  words  which  remain.  In  bonis  Wray,  I.  R.  10  Eq.  207 ; 
In  Jxmis  Duane,  2  Sw.  &  T.  590 ;  31  L.  J.  P.  173 ;  In  bonis 
Oswald,  3  P  &  D.  162  ;  Morrell  v.  Morrell,  7  P.  D.  68 ;  Rhodes 
V.  Rhodes,  7  App.  C.  192 ;  In  bonis  Boehm,  (1891)  P.  247 ; 
In  bonis  Gordon,  (1892)  P.  228 ;  In  bonis  Moore  (1892) 
P.  378. 

And  clerical  errors  made  in  the  engrossment  have  been 
corrected  by  substituting  the  right  words.  In  bonis  BusheU, 
13  P.  D.  7 ;  In  bonis  Huddlestone,  63  L.  T.  255.  See  however 
In  bonis  Walkeley,  69  L.  L.  419. 

But  where  a  testator  has  executed  a  will  with  knowledge  of 
the  contents,  nothing  can  be  added  or  omitted  after  his  death 
on  the  ground  of  mistake.  In  bonis  Davy,  1  Sw.  &  T.  262  ; 
GuardJiouse  v.  Blackburn,  1  P.  &  D.  109 ;  Harter  v.  HaHer, 
3  P.  &  D.  11 ;  Collins  v.  Elstone,  (1893)  P.  1 ;  Beamish  v. 
Beamish,  (1894)  1  I.  R  7. 

Where  a  residuary  legatee  prepares  the  will  and  is  directed 
to  give  further  legacies  which  he  purposely  omits,  and  at  the 
time  when  the  will  is  read  over  and  executed  the  further  legacies 
are  not  present  to  the  mind  of  the  testator  as  the  residuary 
legatee  knows,  the  will  will  nevertheless  be  admitted  to  probate. 
UMvea  V.  Oard,  3  Sw.  &  T.  75. 

The  remedy  in  such  a  case  would  appear  to  be  to  have  the 
residoary  legatee  declared  a  trustee  so  far  as  regards  the  legacies 
omitted.  As  to  whether  such  a  declai'ation  must  be  obtained 
in  the  Probate  Division  at  the  time  when  the  will  is  proved, 
«ee  'post,  p.  72. 

The  Court  has,  it  seems,  power  to  direct  a  passage  containing  Omission  of 
a  gross  libel  to  be  omitted  from  the  probate  copy  of  the  will  ^fji?** 
though  it  will  not  exercise  the  power  merely  on  the  ground 
that  the  charge  is  oflfensive  and  untrue.    In  bonis  WaHnaby, 
1  Rob.  423 ;  Marsh  v.  Marsh,  1  Sw.  &  T.  528,  536,  passages 
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omitted.  Curtis  v.  Curtis,  3  Add.  33 ;  In  bonis  Honywood, 
2  P.  &  D.  251,  omission  refused. 

By  the  Wills  Act  (1  Vict.  c.  26),  sect.  8,  it  is  enacted  that  no 
will  shall  be  valid  unless  it  shall  be  in  writing  and  executed  in 
manner  thereinafter  mentioned. 

The  requirements  as  to  execution  are  as  follows: — in  the 
first  place  the  will  must  be  signed  at  the  foot  or  end  thereof  by 
the  testator  or  by  some  other  person  in  his  presence  or  by  his 
direction. 

The  signature  of  the  testator  must  be  intended  as  an  act  of 
execution  of  the  will.  A  signature  to  each  page  of  the  will, 
where  the  last  page  is  left  unsigned,  is  Bot  primd  fade  a  suffi- 
cient execution.  Sweetland  v.  Sweetland,  4  Sw.  &  T.  6 ;  Burke 
V.  Moore,  1  R  9  Eq.  609  ;  In  bonis  Maddock,  3  P.  &  D.  169. 

The  mark  of  the  testator  is  a  sufficient  signature,  whether  he 
can  write  or  not.  Baker  v.  Dening,  8  A.  &;  £.  94 ;  Wilson  v, 
Beddard,  12  Sim.  28 ;  In  bonis  Bryce,2  Curt.  325;  In  bonis 
Amiss,  2  Rob.  116;  In  bonis  Douce,  2  Sw.  &  T.  593  ;  In  bonis 
Clarke,  1  Sw.  &  T.  22. 

A  stamped  name  is  sufficient.  Jenkyns  v.  Oaisfoiyi,  3  Sw.  & 
T.  93;  11  W.R854. 

Signature  in  an  assumed  name  is  sufficient.  In  bonis  Olover, 
5  N.  of  C.  553 ;  In  bonis  Riddvag,  2  Rob.  339  ;  In  bonis  Clarke,, 
1  Sw.  &  T.  22  ;  In  bonis  Douce,  2  ib.  593. 

A  seal  is  not  sufficient.  Smith  v.  Evans,  1  Wils.  813  ;  Gray- 
son V.  Atkinson,  2  Ves.  Sen.  459 ;  Ellis  v.  Smith,  1  Ves.  Jun,  13, 
16  ;  Wright  v.  Wakeford,  17  Ves.  459.  The  case  of  Lemayne  v. 
Stanley,  3  Lev.  1 ;  1  Freem.  538,  is  overruled. 

But  a  seal  with  the  testator's  initials,  and  acknowledged  as  his 
hand  and  seal,  is  sufficient.    In  bonis  Emerson,  9  L.  R  Jr.  443. 

Passing  a  dry  pen  over  a  written  signature  is  not  enough. 
Casement  v.  Fulton,  5  Moo.  P.  C.  130 ;  Playne  v.  Scriven,  1 
Rob.  772 ;  see  Keml  v.  Lyrich,  I,  R  9  Eq.  249. 

Another  person,  though  he  may  be  also  an  attesting  vritness^ 
may  by  the  testator's  direction  sign  the  testator's  name,  or 
impress  a  stamp  with  the  testator  s  name  engraved  on  it,  or 
sign  his  own  name  on  behalf  of  the  testator.  Jenkyns  v. 
Oaisford,  11  W.  R  854 ;  3  Sw.  &  T.  93 ;  Clarke's  Case,  2  Curt. 


POSITION   OF  SIGNATURE.  25 

829 ;  In  bonis  Bailey,  1  Curt.  914 ;  Smith  v.  Earns,  1  Rob.  262.     ^P'^' 
The  sheets  of  which  a  will  consists  need  not  be  severally  Connection  of 

signature 

signed  by  the  testator  nor  be  connected  together,  but  they  must    ith  wilL 
be  in  the  same  room  where  the  execution  took  place.     Gregory 
V.  (^n'a  Proctor,  4  N.  of  C.  620  ;  Marsh  v.  Marsh,  1  Sw.  & 
T.  528 ;  Bond  v.  Seawell,  3  Burr.  1773. 

And  the  signature  must  be  physically  connected  with  the 
wfll.  In  bonis  Horsford,  S  P.  &I>.  211;  In  bonis  MKey,  I.  R. 
11  Eq.  220. 

By  the  Wills  Act  Amendment  Act,  1852  (15  &  1 6  Vict.  c.  24),  ^^^^^j^Je?* 
sect  1,  it  is  provided  that  a  will  shall  be  valid  if  the  signature 
shall  he  so  placed  at  or  after  or  following  or  under  or  beside  or 
opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  effect  by  such 
his  signature  to  the  writing  signed  as  his  will  (a),  and  no  will 
shall  he  affected  by  the  circumstance  that  the  signature  shall 
not  follow,  or  be  immediately  after  the  foot,  or  end  of  the  will, 
or  hy  the  circumstance  that  a  blank  space  shall  intervene 
hetveen  the  concluding  word  of  the  will  and  the  signature,  or 
by  the^ircumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause,  or  of  the  clause  of  attesta- 


tign  (6),  either  with  or  without  a  blank  space  intervening,  or 
shall  follow  (c)  or  be  after,  or  under,  or  beside  the  names  or  one 
Of  tbe^names  of  the  subscribing  witnesses,  or  by  the  circum- 
^ce  that  the  signature  shall  be  on  a  side  or  page  or  other 
portion  of  the  paper  or  papers  containing  the  will  whereon  no 
danse,  or  paragraph,  or  disposing  part  of  the  will  shall  be 
written  (d)  above  the  signature,  or  by  the  circumstance  that 
th^re  shall  appear  to  be  sufficient  space  (e)  on  or  at  the  bottom 
of  the  preceding  side  or  page,  or  other  portion  of  the  same 
pper  on  which  the  will  is  written  to  contain  the  signature. 
h  bonis  Jimes,  34  L.  J.  P.  41 ;  4  Sw.  &  T.  1 ;  In  bonis  Wil- 
lims,  1  P.  &  D.  4 ;  /n  bonis  Coombs,  1  P.  &  D.  302  ;  In  bonis 
Aflcr  (1892)  P.  377 ;  In  bonis  Ffrench,  23  L.  R.  Jr.  438  (a) ; 
h  bonis  Walker,  2  Sw.  &  T.  354 ;  In  bonis  Casmoi^e,  1  P.  & 
D.  653 ;  In  bonis  Peam,  1  P.  D.  70  (6) ;  In  bonis  Pudde- 
Pkm,  2  P.  &  D.  97  ;  In  bonis  Horsford,  3  P.  &  D.  211  (c) ;  In 
^U  Wright,  34  L.  J.  P.  104;  4  Sw.  &  T.  35;   Hunt   v. 
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Chap.  IV. 


Words  under 
signature. 


2.  Signature 
must  1)6 
witnessed. 


Eunt,  1  P.  i&  D.  209  ;  In  bonis  Archer,  2  P.  &  D.  252 ;  In 
bonis  Wotton,  3  P.  &  D.  159  {d) ;  In  bonis  WiUiaTns,  1  P.  & 
D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  operative 
to  give  efifect  to  any  disposition  or  direction  which  is  under- 
neath or  which  foUows  it,  nor  shall  it  give  efifect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be  made. 
See  In  bonis  Greator,  2  Jur.  N.  S.  1172  ;  In  bonis  DaUow,  1 
P.  &  D.  189 ;  In  bonis  Ainsworth,  2  P.  &  D.  151 ;  In  bonis 
Dearie,  39  L.  T.  N.  S.  93 ;  In  bonis  AHhur,  2  P.  &  D.  273. 

If  the  signature  of  the  testator  intended  to  be  in  execution  of 
the  will  is  followed  by  words  intended  to  form  part  of  the  will, 
efifect  may  be  given  to  the  part  of  the  will  preceding  the  signa- 
ture, if  that  part  in  efifect  constitutes  the  whole  of  the  dis- 
positive portion  of  the  will.  Keating  v.  Brooks,  2  Curt.  421 ; 
4  N.  of  C.  260 ;  In  bonis  Davis,  3  Curt.  748 ;  In  bonis 
Cotton,  6  N.  of  C.  307 ;  1  Rob.  658 ;  see  In  bonis  Topham,  7 
N.  of  C.  272 ;  2  Rob.  189  ;  Bweetland  v.  Sweetland,  4  Sw.  &  T. 

6  (in  which  case  the  question  was  whether  there  was  a  due 
execution  of  any  part  of  the  will) ;  In  bonis  Wray,  31  W.  R 
476  ;  In  bonis  Anstee  (1893)  P.  283. 

The  same  rule  applies  if  the  words  following  the  signature 
contain  unimportant  bequests  or  appoint  executors  only.  In 
bonis  Standley,  7  N.  of  C.  69 ;  1  Rob.  756  ;  In  bonis  Amiss 

7  N.  of  C.  274 ;  2  Rob.  116. 

Signature  in  the  middle  or  in  the  margin  of  the  will  is  not 
a  sufficient  signature.  Margary  v.  Robinson,  12  P.  D.  8  ;  /n 
bonis  Hughes,  12  P.  D.  107. 

In  the  second  place,  the  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged by  the  testator  in  the  presence  of  both  witnesses 
tosrether,  before  either  of  them  attest  and  subscribe  the  will. 
In  bonis  Alien,  2  Curt.  381 ;  In  bonis  OJding,  ib.  865 ;  In 
bonis  Byrd,  3  ib.  117 ;  Moore  v.  King,  ib.  243 ;  Pewnant  v. 
Kingscote,  ib.  643 ;  In  bonis  Summers,  2  Rob.  295 ;  Cooper  v. 
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BockeU,  3  Curt.  648 ;  4  Moo.  P.  C.  419  ;  Hivdmarsh  v.  GharU      <^*P»  ^- 
ton,  1  Sw.  &  T.  433 ;  8  H.  L.  160 ;  Wyatt  v.  Bei^  (1893)  P.  5. 

The  Wills  Act  (1  Vict.  c.  26),  sect.  14,  provides  that  if  any  WiU  not  void 
person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time  petencyof 
of  the  execution  thereof  or  at  any  time  afterwards,  be  incom-  witness, 
petent  to  be  admitted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not,  on  that  account,  be  invalid. 

Sect.  15  enacts  in  effect  that  a  will  attested  by  a  beneficiary 
under  the  will  is  valid,  though  the  gift  to  the  attesting  witness 
is  void.     See  p.  99. 

Sect  16  enacts  that,  in  case  by  any  will  any  real  or  per- 
sonal estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is 
so  charged,  shall  attest  the  execution  of  such  will,  such  creditor, 
notwithstanding  such  charge,  shall  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof. 

Sect  17  enacts  that  no  person  shall,  on  account  of  his  being 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  of  such  will  or  a  witness  to  prove  the 
validity  or  invalidity  thereof. 

Where  the  testator  writes   something  on  the  will  in  the  a.  Signature 
presence  of  the  witnesses  summoned  to  attest  the  will,  it  will  presence  of 
be  presumed  that  he  wrote  his  signature,  though  the  witnesses  witnesses, 
may  not  see  the  signature  and  may  not  know  that  the  document 
is  his  will.    Smith  v.  Smith,  1  P.  &.  D.   143 ;  see   Wright  v. 
Sandersouy  9  P.  D.  149 ;  Woodhouae  v.  Balfour,  13  P.  D.  2. 

The  acknowledgment  may  be  by  gestures.     In  bonis  Davies,  b.  Acknow- 
2  Rob.  337 ;  In  bonis  Owston,  10  W.  R  410.  ^^^^  "^ 

Acknowledgment  by  a  third  person  in  the  hearing  of  the  already  made, 
testator,  and  acquiesced  in  by  him,  is  an  acknowledgment  by  the 
testator.    In  bonis  Jones,  Dea.  &  Sw.  3  ;  In  bonis  Bosanquet, 
2  Rob.  577  ;  Faidds  v.  Jackson,  6  1{.  of  C,  supp.  12  ;  Inglesant 
V.  Inglesant,  3  P.  &  D.  172  ;  In  bonis  Bishop,  30  W.  R.  567. 

It  is  clear  that  if  the  will  is  acknowledged  to  be  the  testator's  will  ac- 
will,  and  the  witnesses  see  the  signature  of  the  testator,  that  is  aw^^eL 
sufficient     In  bonis  Dinmore,  2  Rob.  641 ;  In  bonis  PhUpot, 
SN.ofC.  2. 
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^^P-^'  There  is  no  suflScient  acknowledgment,  if  the  signature  of 

Will  acknow-    the  testator  is  covered  up,  so  that  the  attesting  witnesses  do  not 

ture  not  seen,  see  it.    Hvdaon  v.  Parker^  1  Rob.  14  ;  In  ^onis  Ov/nstan ; 

Blake  v,  Blake,  7  P.  D.  102,  oveiTuling  Owillim  v.  Givillim,  3 

Sw.  &  T.  200 ;  29  L.  J.  Prob.  31  ;  Beckett  v.  Howe,  2  P.  &  D.  1. 

It  seems  there  may  be  a  sufficient  acknowledgment,  if  the 

testator's  signature  might  have  been  seen  by  the  witnesses,  if 

tliey  had  looked,  though  they  may  swear  that  they  did  not  in 

fact  see  it.    In  bonis  Chinstan ;  Blake  v.  Blake,  7  P.  D.  102  ; 

see  KeUy  v.  Keatinge,  I.  R.  5  Eq.  175 ;  Lloyd  v.  Roberta,  12 

Moo.  P.  C.  158  ;  Cooper  v.  Bockett,  4  Moo.  P.  C.  419;  Blake  v. 

Knight,  3  Curt  547 ;  In  bonis  Huckvale,  1  P.  &  D.  375  ;  In 

bonis  Peam,  1  P.  D.  71. 

Signature  A  request  to  sigp  a  paper  not  declared  to  be  a  will,  when  the 

seen  ;  will  not  '  •     ft^ 

acknowledged,  witnesses  see  the  signature  of  testator,  though  it  is  not  acknow- 
ledged by  the  testator  as  his  signature,  is  sufficient.  Keigwin 
V.  Keigwin,  3  Curt.  607 ;  Gaze  v.  Oaze,  3  Curt.  451 ;  In  bonis 
AshTnore,  3  Curt.  756 ;  In  bonis  Thompson,  4  N.  of  C.  643  ; 
Faulds  v.  Jackson,  6  N.  of  C.  suppl.  1 ;  Leech  v.  Bates,  6  N.  of 
C.  704 ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172  ;  Daintree  & 
Butcher  v.  FasvZo,  13  P.  D.  67,  102 ;  see,  however.  In  banis 
Arthur,  2  P.  it  D.  273. 
Signature  not  ^^^  ^  mere  request  to  witnesses  to  attest  an  instrument,  the 
acSoidediwd   °**^^®  ^^  which  is  not  explained  to  them,  and  the  signature  to 

which  they  do  not  see,  is  not  sufficient  In  bonis  Ashton,  5  N. 
of  C.  548 ;  In  bonis  Rawlins,  2  Curt.  326 ;  In  bonis  Hammond, 
:J  Sw.  &  T.  90 ;  In  bonis  Harrison,  2  Curt  863 ;  In  bonis 
Pearson,  33  L.  J.  P.  177 ;  Ilott  v.  Genge,  3  Curt.  160 ;  4  Moo. 
P.  C.  265 ;  Hudson  v.  Parker,  1  Rob.  14 ;  In  bonis  Trinder, 
3  N.  of  C.  2V5  ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ;  In  bonis 
Surinford,  1  P.  &  D.  630  ;  Pearson  v.  Pearson,  2  P.  &.  D.  451 ; 
FiscJier  v.  Popham,  3  P.  &  D.  246. 

When  the  testator  s  will  is  signed  by  some  other  person  by 
his  direction,  the  signature  must  be  acknowledged  bj  the 
testator  in  presence  of  two  witnesses ;  it  is  not  sufficient  that 
the  witnesses  see  the  signature  written  if  they  are  not  present 
when  the  testator  directs  the  signature  to  be  made,  and  the  will 
is  not  acknowledged  as  a  will.     Burke  v.  Mooi^e,  I.  R  9  Eq.  609. 
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In  the  third  place,  such  witnesses  shall  attest  and  subscribe     ^^P*^' 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attesta-  8.  Signature 

4- ^  .  by  witnesses. 

won  18  necessary. 

^he  wrtnesses  must  subscribe  in  the  presence  of  the  testator,  witnesses 
^^^  they  need  not  subscribe  in  the  presence  of  each  other.  ?^  h^oth^ 
Vhite  V.  British  Museum,  6  Bing.  310 ;  Favlds  v.  Jackson,  6  presence. 

K  of  C.  sup.  1 ;  In  bonis  Webb,  1  Jur.  N.  S.  1096  ;  2  i6.,  309 ; 

SvUivan  v.  SvUivan,  3  L.  R  Ir.  299 ;  see  Casement  v.  Fulton, 

5  Moo.  P.  C.  14. 

The  witnesses  will  be  considered  to  have  subscribed  in  the  Presence  ot 
presence  of  the  testator  if,  under  the  circumstances,  the  testator     *  '' 

might  have  seen  them  if  he  had  chosen  to  look,  though  he  may 
not  have  seen  them.  Shires  v.  Glascock,  2  Salk.  688  ;  bavy  v. 
Smith,  3  Salk.  395  ;  Todd  v.  Winchelsea,  M.  &  Malk.  12  ;  1  C. 

6  P.  488 ;  Casson  v.  Dade,  1  B.  C.  C.  99^oe  v.  Manifold,  1 
M.  &  S.  249 ;  Winchelsea  v.  Wauchope,  3  Russ.  441 ;  In  bonis 
Sevman,  1  Cart.  914  ;  In  bonis  Ellis,  2  ib,,  395  ;  Newton  v. 
Clarke,  2  ib.,  320  ;  In  bonis  Colman,  3  ib.  118 ;  Tribe  v.  Tribe, 

7  N.  of  C.  132  ;  1  Rob.  775  ;  Norton  v.  BazeU,  Dea.  &  Sw.  259  ; 
2  Jur.  N.  S.  766 ;  3  Jur.  N.  S.  1084  ;  In  bonis  Trimnell,  11 
Jur.  N.  S.  248 ;  In  bonis  Piercy,  1  Rob.  278 ;  Jenn^r  v.  Ffinch, 

5  P.  D.  106. 

The  signatures  of  the  witnesses  need  not  be  in  any  particular  position  of 
part  of  the  will,  if  it  appears  that  they  were  intended  to  attest  ^^g^*^**'^ 
the  operative  signature  of  the  testator.  In  bonis  Davis,  3  Curt. 
^♦^ ;  In  bonis  Chamney,  1  Rob.  757 ;  Roberts  v.  Phillips,  4 
E.&B.450  ;  In  bonis  Wilson,  1  P.  &  D.  269  ;  In  bonis  Pearse, 
1  P.  &  D.  382 ;  In  bonis  Braddock,  1  P.  D.  433 ;  In  bonis 
Stmtley,  (1891)  P.  172. 

But  the  signatures,  if  not  on  the  same  paper  as  the  will,  must  signatures 
he*on  a  paper  physically  connected  with  it.     In  bonis  West,  12  ^JJ^dwiSr 
^-  R  89 ;  In  bonis  Saunders,  31  L.  J.  P.  53  ;  Cook  v.  Lambert,  will. 
32  L  J.  P.  93 ;  3  Sw.  &  T.  46  ;  In  bonis  Oausden,  2  Sw.  &  T. 
362 ;  In  bonis  M'Key,  I.  R.  11  Eq.  220  ;  In  bonis  Braddock, 
1  P.  D.  43:3. 

Where  the  testator  signs  the  will,  and  the  witnesses  sign  a 
duplicate,  the  will  is  not  suflSciently  attested.     In  bonis  Hatton, 

6  P.  D.  204. 
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Chap.  IV. 

Witoesses 
must  attest 
operative 
signature. 


Intention  to 
attest. 


Fonn  of 
signature. 


The  witnesses  must  attest  the  signature,  which  is  intended 
as  an  execution  of  the  will ;  and  where  there  are  several  signa- 
tures, the  attestation  of  any  but  that  intended  as  an  execution 
of  the  will  is  invalid  to  give  effect  to  the  will  or  any  part  of  it. 
In  bonis  Martin,  6  N.  of  C.  694 ;  1  Rob.  712 ;  E\ven  v.  Franklin, 
Deane,  7  ;  1  Jur.  N.  S.  1220 ;  Sweetland  v.  Sweetland,  4  Sw.  & 
T.  6;  34L.  J.  P.  42;  13W.R.  604;  Phipps  v.  Hale,Sr,&T>. 
166  ;  In  bonis  Dilkes,  3  P.  &  D.  164. 

The  attesting  witnesses  must  subscribe  with  the  intention, 
that  the  subscriptions  made  should  be  a  complete  attestation  of 
the  will,  and  evidence  is  admissible  to  show  whether  such  was 
the  intention  or  not.  In  bonis  Wilson,  1  P.  &  D.  269 ;  In 
bonis  Sharman,  1  P.  &  D.  661 ;  Griffiths  v.  Griffiths,  2  P.  &  D. 
300 ;  In  bonis  Murphy,  I.  R.  8  Eq.  300. 

Adding  an  address  to,  or  correcting  a  signature  already  made, 
or  writing  a  christian  name  when  the  witness  is  unable  to  com- 
plete his  signature,  is  insufficient.  In  bonis  Trevanion,  2  Rob. 
315  ;  14  Jur.  919 ;  Hindmarsh  v.  Charlton,  1  Sw.  &  T.  433  ; 
8  H.  L.  160 ;  In  bonis  Maddock,  3  P.  &  D.  169  ;  M'Conville  v. 
M'Creesh,  3  L.  R.  Ir.  73. 

So  a  witness  writing  the  name  of  a  second  witness  opposite 
the  mark  of  the  latter  cannot  be  said  to  subscribe.  In  bonis 
Eynon,  3  P.  &  D.  92. 

A  signature  made  without  any  intention  of  attesting  will  be 
excluded  from  probate.  In  bonis  Shamian,  1  P.  &  D.  661 ; 
In  bonis  Murphy,  I.  R.  8  Eq.  300;  In  bonis  Smith,  15 
P.  D.  2. 

Witnesses  need  not  sign  by  name  ;  initials,  or  a  description, 
or  a  mark,  are  sufficient.  In  bonis  ChHstian,  2  Rob.  110  ;  7 
N.  of  C.  265  ;  In  bonis  Ma/rtin,  6  N.  of  C.  694 ;  In  bonis 
Sperling,  3  Sw.  &  T.  272 ;  12  W.  R.  354  ;  In  bonis  Amiss,  2 
Rob.  116;  In  bonis  Ashrtiore,  3  Curt.  756. 

But  a  seal  is  insufficient.     In  bonis  Byrd,  3  Curt.  117. 

One  witness  cannot  sign  for  another.  In  bonis  White,  2  N. 
of  C.  461 ;  In  bonis  Middleton,  33  L.  J.  P.  16 ;  Re  Duggins, 
39  L.  J.  P.  24. 

Nor  can  a  third  person  sign  for  a  witness.  In  bonis  Cope, 
2  Rob.  335 ;  Pryor  v.  Pryor,  29  L.  J.  P.  114. 
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And  a  witness  cannot  sign  in  the  name  of  another  pei*son.      ^*P-  ^^- 
In  bonis  LeveHngton,  11  P.  D.  80. 

But  a  witness  or  a  third  person  may  guide  the  hand  of  the 
second  witness,  or  may  subscribe  for  the  witness  if  the  witness 
holds  the  top  of  the  pen  while  the  signature  is  being  made. 
Harrison  v.  Elvin,  3  Q.  B.  117 ;  2  G.  &  D.  769  ;  In  bonis  Frith, 
4  Jur.  N.  S.  288  ;  27  L.  J.  P.  6  ;  In  bonis  Lewis,  31  L.  J.  P. 
153 ;  7  Jur.  N.  S.  688  ;  see  In  bonis  Kilcher,  6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his  will 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed  to 
be  the  will  executed  by  him.  Oregoi^y  v.  Queen's  Proctor,  4 
N.  of  C.  620  ;  Marsh  v.  Marsh,  1  Sw.  &  T.  528  ;  Rees  v.  Rees, 
3  P.  &  D.  84. 
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ALTERATIONS,   INTERLINEATIONS,   AND   ERASURES. 


Chap.  V. 
Blank  spaces. 


Evidence 
when  altera- 
tions made. 


Presumption 
as  to  altera- 
tions. 


It  is  immaterial  that  the  will  contains  blank  spaces  or  even 
a  blank  page.  Comeby  v.  Gibbons,  1  Rob.  705  ;  In  bonis  Rice, 
I.  R.  5  Eq.  176  ;    In  bonis  Wotton,  3  P.  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before  or 
after  the  execution  of  the  will  are  admissible  in  evidence  for 
the  purpose  of  showing  what  were  the  constituent  parts  of  the 
will  at  the  time  of  execution.     OovJd  v.  Lakes,  6  P.  D.  1. 

Where  a  will  contains  obliterations,  additions,  or  other  altera- 
tions, evidence  must,  if  possible,  be  produced  to  show  when  they 
were  made.  In  bonis  Hindmarch,  1  P.  &  D.  307  ;  In  boni^ 
Duffy,  I.  R.  5  Eq.  506 ;  Moore  v.  Moore,  L  R.  6  Eq.  166 ;  In 
bonis  Tonge,  66  L.  T.  60. 

For  this  purpose  declarations  of  the  testator  with  regard  to 
his  testamentary  intentions  made  before  the  date  of  the  will  are 
admissible.  I>oe  v.  Palmer,  16  Q.  B.  747 ;  In  bonis  Sykes,  3  R 
&  D.  26 ;  Denck  v.  Bench,  2  P.  D.  60. 

The  fa.ct  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution.    In  bonis  Adamson,  3  P.  & 

D.  253. 

As  to  the  proper  inference  where  there  is  evidence  that  some 
at  least  of  the  alterations  in  a  will  were  made  before  execution, 
See  Willianis  v.  Ashton,  1  J.  &  H.  115 ;  Moore  v.  Moore,  L  R 
6  Eq.  166  ;  Doherty  v.  Dwyer,  25  L.  R.  Ir.  297. 

Alterations  made  in  ink  before  execution  will  be  presumed 
to  be  final.  Gann  v.  Gregory,  3  D.  M.  &  G,  780 ;  Ibbott  v.  Bell, 
35  B.  395. 
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Alterations  made  before  execution  in  pencil,  the  will  being  Chap.  V. 
written  in  ink,  are  primd  facie  deliberative,  aad  the  original  Deliberative 
writing  will  have  eflFect.  Hawkes  v.  Hawkes,  1  Hag.  322 ; 
Edward  v.  Astley,  ib.  490  ;  Ravenacroft  v.  Hunter,  2  ih.  68 ; 
Parkin  v.  Baitibridge,  3  Phillim.  321 ;  Lavender  v.  Adams,  1 
Add.  403 ;  Bateman  v.  Pennington,  3  Moo.  P.  C.  223 ; 
Francis  v.  Grover,  5  Ha.  39  ;  In  bonis  Hall,  2  P.  &  D.  256  ; 
In  bonis  Adams,  ib.  367.  See  In  bonis  Bellamy,  14  W.  R. 
501. 

Alterations  and  additions  made  in  a  will  complete  without  Presumption 
them  must  be  presumed,  in  the  absence  of  evidence,  to  have  alteration, 
been  made  after  the  execution  of  the  will  or  any  subsequent 
codicil.  Cooper  v.  Bockett,  4  N.  of  C.  685  ;  4  Moo.  P.  C.  419  ; 
Simmons  v.  Rudall,  1  S.  N.  S.  115 ;  Oreville  v.  Tylee,  7  Moo. 
P.  C.  320  ;  Gann  v.  Gregory,  3  D.  M.  &  G.  780  ;  Doe  v.  Palmer, 
16  Q.  B.  747;  Williavis  v.  Ashton,  1  J.  &  H.  115 ;  Christmas 
▼.  Whinyates,  3  Sw.  &  T.  81 ;  In  bonis  Sykes,  3  P.  &  D.  26. 

Alterations  and  addiuons  made  in  a  will  which  would  be 
incomplete  without  them,  must  be  presumed  to  have  been  made 
before  execution.  In  bonis  Cadge,  1  P.  &  D.  543  ;  Birch  v. 
Birch,  1  Eob.  675  ;  6  N.  of  C.  581 ;  In  bonis  Swinden,  2  Rob, 
192 ;  GreviUe  v.  Tylee,  7  Moo.  P.  C.  320 ;  In  bonis  Birt,  2  P. 
&  D.  214  ;  In  bonis  Adavis,  ib.  367 ;  In  bonis  King,  23  W.  R. 
552.    See,  however.  In  bonis  White,  30  L.  J.  P.  55. 

Interlineations  and  alterations  made  in  a  will  which  is  after-  Alterations 
wards  confirmed  by  a  codicil  are  admitted  to  probate  if  it  appears  ^n  ^nd 
from  the  codicil  or  otherwise  that  they  were  made  before  the  ^^^^  codicil. 
execution  of  the  codicil.     Tyler  v.  Merchant  Taylors',  1 5  P.  D. 
216 ;  In  bonis  Heath,  (1892)  P.  253. 

The  Wills  Act  (1  Vict.  c.  26),  sect.  21,  enacts  that  no  oblitera-  Wilis  Act, 
tion,  interlineation,  or  other  alteration  made  in  any  will  after 
the  execution  thereof  shall  be  valid  or  have  any  efifect,  except 
80  far  as  the  words  or  effect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed 
in  like  manner  as  hereinbefore  is  required  for  the  execution  of 
the  will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall 
be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin,  or 
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^^P'^-  on  some  other  part  of  the  will  opposite  or  near  to  such  altera- 
tion, or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
refeiTing  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will. 

An  alteration  opposite  which  the  testator  and  two  witnesses 
have  set  their  initials  in  the  margin  is  sufficiently  executed 
under  this  section.  In  bonis  Blewitt,  49  L.  J.  P.  31  ;  5  P.  D. 
116  ;  see,  too,  In  bonis  Treeby,  3  P.  &  D.  242  ;  In  bonis  Shewm, 
50  L.  J.  P.  15. 

A  sentence  commenced  on  the  second  page  and  earned  over 

to  the  third  was  admitted  to  probate,  though  the  testator  and 

witnesses   had    initialed    only  the   second    page.      In    bonis 

Wilkinson,  6  P.  D.  100. 

Obliteration  Where    the    original    is    completely    obliterated    and    not 

^™P  ®  ascertainable,  the  will  must  be  considered  blank,  so  far  as  the 

obliteration,  interlineation  or  other  alteration  is  concerned.  In 
bonis  Ibbetson,  2  Curt.  337  ;  Townley  v.  Watson,  3  Curt.  761 ; 
In  bonis  JaTnes,  1  Sw.  &  T.  238 ;  Doherty  v.  Dwyer,  25 
L.  R  Jr.  297. 

The  Court  will  only  endeavour  to  discover  the  original  by 
the  use  of  glasses  or  similar  means,  and  not  by  the  use  of 
chemicals,  or  removal  of  any  substance  from  the  will.  In  bonis 
Beavan,  2  Curt.  369 ;  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  re 
Nelson,  I.  R  6  Eq.  569.  See  Lnshington  v.  Onslow,  6  N.  of 
C.  183 ;  Ffinch  v.  Combe,  (1894)  P.  191. 

But  where  a  testatrix  wrote  something  on  the  back  of  a 
codicil  and  subsequently  pasted  a  piece  of  blank  paper  over  the 
writing,  it  was  held  that  the  paper  might  be  removed.  In  bonis 
Gilbert,  (1893)  P.  183. 

It  appears  to  be  clear  that  no  external  evidence  would  be 
admitted  to  show  what  the  original  words  were,  except  in  a 
case  of  dependent  relative  revocation  (see  post,  p.  39).  In  bonis 
Horsford,  3  P.  &  D.  211 ;  In  re  Nelson,  I.  R  6  Eq.  569.  See 
Townley  v.  Watson,  3  Curt.  761 ;  Jeffery  v.  Cancer  Hospital, 
57  L.  T.  600. 

The  decision  of  the  Probate  Division  upon  a  question  of 
interlineation  will  be  adopted  upon  a  question  relating  to  a 
devise  of  realty  under  the  same  will.  In  re  CnUtenden; 
Davey  v.  Lansddl,  80  W.  R.  57. 
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REVOCATION. 


Sect.  18  of  the  Wills  Act  enacts  that  every  will  made  by      Chap.  VI. 


a  man  or  woman  shall  be  revoked   by  his  or  her  marriage  Will  to  be 
(except  a  will  made  in  exercise  of  a  power  of  appointment  ml^Lc.^ 
when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or 
her  next  of  kin,  under  the  Statute  of  Distributions). 

Where  a  will  made  in  exercise  of  a  power  which  would  not 
be  revoked  by  marriage  disposes  of  other  property  of  the 
testator,  it  will  be  revoked  by  marriage  only  so  far  as  regards 
the  property  not  subject  to  the  power.  In  bonis  Russell,  15 
P.  D.  111. 

A  will,  though  made  in  contemplation  of  marriage,  is  revoked 
by  marriage.  In  bonis  Cadywold,  1  Sw.  &  T.  34  ;  Marston  v. 
Doe  d.  Fox,  8  A.  &  E.  14  ;  Israeli  v.  Rodon,  2  Moo.  P.  C.  51. 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  marriage  Will  under 
where  the  heir,  executor,  or  administi'ator,  or  statutory  next  of 
kin,  would  not  in  all  events  take  in  default  of  appointment. 
In  bonis  Fenvrick,  1  P.  &  D.  319 ;  /ti  bonis  Worthington,  20 
W.  R.  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons  taking 
in  default  of  appointment,  though  they  may  in  fact  be  the  heir 
or  statutory  next  of  kin  of  the  donee  of  the  power,  do  not  take 
in  that  capacity  under  the  instrument  creating  the  power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of  appoint- 
ment is  to  children  of  the  testator,  or  to  the  next  of  kin  simply 

instead  of  statutory  next  of  kin.     In  bonis  Fitzroy,  1  Sw.  &  T. 
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Chap.  VI. 


No  will  to  be 
revoked  by 
presumption. 


No  will  to  be 
revoked  but 
by  another 
will  or  codicil, 
or  by  destruc- 
tion. 


Revocation 
while  insane 
invalid. 


Act  of  des- 
truction not 
done  animo 
rworandi. 


133  ;  In  bonis  McVicar,  1  P.  &  D.  671 ;  see  In  bonis  Russell, 
15  P.  D.  111. 

Where  the  limitation  of  real  estate  in  default  of  appointment 
is  to  the  donee,  her  hell's  or  assigns,  the  will  is  revoked  by 
marriage.     Vaughan  v.  Vanderstegen,  2  Dr.  165,  168. 

By  the  Wills  Act  (1  Vict.  c.  26),  sect.  19,  it  is  enacted  that 
no  will  shall  be  revoked  by  any  presumption  of  an  intention  on 
the  ground  of  an  alteration,  of  circumstances. 

Sect.  20  enacts  that  "  no  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will 
or  codicil  executed  in  manner  hereinbefore  required,  or  by  some 
writing  declaring  an  intention  to  revoke  the  same,  and  executed 
in  the  manner  in  which  a  will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise  destroying 
the  same  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  with  the  intention  of  revoking  the  same." 

Where  a  will  has  been  destroyed  against  the  wishes  of  a 
testator,  it  is  doubtful  whether  he  can  subsequently  ratify  such 
destruction.     Mills  v.  Millward,  15  P.  D.  20. 

As  to  what  constitutes  a  ''  writing  declaring  an  intention  to 
revoke  the  same,"  see  In  bonis  Gosling,  11  P.  D.  79. 

A  statement  in  the  attestation  clause  of  a  codicil  that  a 
previous  codicil  is  revoked  does  not  revoke  the  codicil.  In 
bonis  AtkhTVSon,  8  P.  D.  165. 

Revocation  while  the  testator  is  of  unsound  mind  is  in- 
effectual, though  he  may  subsequently  recover.  Borlase  v. 
Borlase,  4  N.  of  C.  106 ;  B^-iint  v.  Brunt,  3  P.  &  D.  37  ;  In 
bonis  Hine,  (1893)  P.  282. 

A  will  left  in  the  possession  of  a  testator  who  subsequently 
becomes  insane,  and  revoked  by  him,  must  be  shown  to  have 
been  revoked  while  he  was  of  sound  mind.  Harris  v.  BerraU, 
1  Sw.  &  T.  153 ;  Sprigge  v.  Sprigge,  1  P.  &  D.  608. 

Revocation  is  in  all  cases  a  question  of  intention,  and  if  the 
act  done,  though  in  itself  sufficient  to  revoke  a  testamentary 
instrument,  can  be  shown  to  have  been  done  for  a  purpose  other 
than  revocation,  it  will  not  revoke  the  instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition  that 
it  is   invalid    (a),  or  that   it   has   been   revoked   or  become 
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useless  (6),  or  that  another  instrument  is  valid  (c),  will  not  Cliap.  VI. 
eflFect  a  revocation.  OUes  v.  Warren,  2  P.  &  D.  401 ;  In  bonis 
Thornton,  14  P.  D.  82,  (a) ;  ScoU  v.  Scott,  1  Sw.  &  T.  258 ; 
Clarkson  v.  Clarkson,  2  Sw.  &  T.  497 ;  31  L.  J.  P.  143 ;  In 
bonis  Middleton,  3  Sw.  &  T.  583 ;  10  Jur.  N.  S.  1109  (6) ; 
Hyde  v.  Hyde,  1  Eq.  Ab.  409;  Onions  v.  Tyrer,  1  P.  W. 
346 ;  Ferrott  v.  Perrott,  14  East,  423  ;  Dancer  v.  Croftfe,  3 
P,  &  D.  98  (c). 

Some  of  the  eases  above  cited  have  been  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in  which 
there  was  no  animus  revocandi  whatever.  The  instruments 
were  destroyed,  not  with  a  view  to  revoke  them,  but  because 
the  testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will,  will  not  revoke  the  will  if  it  appears 
that  the  codicil  was  destroyed  on  the  supposition  that  the  will 
would  still  stand.    James  v.  Shrimpton,  1  P.  D.  431. 

So,  too,  an  act  of  destruction  done  merely  for  the  purpose  of 
making  a  fair  copy  of  the  will,  or  to  improve  the  handwriting, 
has  no  revocatory  effect.  In  bonis  Kennett,  2  N.  R.  461  ;  In 
bonis  AppUbee,  1  Hag.  144 ;  In  bonis  Tozer,  2  N.  of  C.  11. 

A  revocation  made  with  a  view  of  making  or  reviving  some  Dependent 
other  disposition  will  only  take  effect  if  such  other  disposition  J^^^on 
is  effectually  made  or  revived.      Onions  v.  Tyrer,  1   P.  W, 
343  ;  2  Vem.  742 ;  Prec.  Ch.  459 ;  1  Eq.  Ab.  408  ;  Ex  parte 
Hchester,  7  Ves.  348, 372 ;  Lord  Thynne  v.  Stanliope,  1  Add.  52 

But  to  bring  the  case  within  this  doctrine  it  must  appear 
that  the  testator  considered  the  substitution  of  some  valid 
disposition  as  part  of  the  act  of  revocation  at  the  time  when 
the  act  was  done. 

The  mere  revocation  of  a  will,  followed  by  a  subsequent 
ineffectual  disposition,  will  not  set  up  ihe  original  will  if  the 
two  acts  are  not  so  connected,  that  it  can  be  said  the  substitution 
of  an  effectual  disposition  was  the  condition  of  the  revocation 
of  the  original  will.  In  bonis  Mitcheson,  32  L.  J.  P.  202 ;  In 
bonis  Weston,  1  P.  &  D.  633 ;  In  bonis  Gentry,  3  P.  &  D.  80. 

The  point  in  these  cases  is  not,  that  a  revoked  will  is  set  up 
again,  if  a  subsequent  disposition  is  ineffectual,  but  that  the 
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Cl&ap.  TI. 


Will  revoked 
to  make  fresh 
will. 


To  8et  up 
prior  wilL 


Obliteration 
of  part  of 
legacy. 


original  will  is  Dot  itself  intended  to  be  revoked,  unless  or  until 
an  effectual  disposition  of  the  property  is  made.  See  PoweU  v. 
Powdl,  1  P.  &  D.  209 ;  In  bonis  Weston,  1  P.  &  D.  683 ; 
Eckersley  v.  PiMt,  1  P.  &  D.  281. 

In  cases  of  revocation  the  intention  of  the  testator  may 
always  be  proved  by  evidence. 

Thus,  if  a  will  is  shown  to  have  been  cancelled  for  the  purpose 
of  making  a  fresh  will,  the  original  will  is  not  revoked  if  no 
fresh  will  is  mada  In  bonis  De  Bode,  5  N.  of  C.  189  ;  In  bonis 
Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circumstances,  is  the  old  will  revoked  if 
the  fresh  will,  though  made,  is  not  effectual.  Hyde  v.  Mason, 
Vin.  Abr.  Devise,  R.  2,  pi.  17  ;  Com.  451 ;  1  Lee,  423,  note  (a) ; 
Damcer  v.  Crabb,  3  P.  &  D.  98. 

Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will 
which  cannot  be  so  set  up,  is  not  thereby  revoked.  PoweU  v. 
Powell,  1  P.  &  D.  209 ;  see  Dickimson  v.  Swatman,  4  Sw.  &  T. 
205  ;  Eckersley  v.  Piatt,  1  P.  &  D.  281 ;  In  bonis  Weston,  1  P. 
&  D.  633  ;  Wdch  v.  Gardner,  51  J.  P.  760. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument  which  differs  from  the  cancelled 
will  only  in  matters  of  detail,  such  as  the  persons  appointed 
trustees,  the  fact  that  the  dispositions  in  the  two  documents 
are  the  same  would,  even  in  the  absence  of  express  evidence  of 
intention,  be  sufficient  to  show  that  the  prior  will  was  only 
intended  to  be  revoked  if  the  second  instrument  was  effectual. 
See  Onions  v.  Tyrer,  1  P.  W.  343 ;  Short  v.  Smith,  4  East, 
419 ;  In  bonis  MiddZeton,  3  Sw.  &  T.  583. 

Upon  the  same  principle,  when  the  amount  of  a  bequest  is 
obliterated  after  the  execution  of  the  will,  and  a  different,  even 
though  it  may  be  a  smaller,  amount  is  written  over  or  inter- 
lineated,  the  substituted  bequest  being  incapable  of  taking 
effect,  the  original  bequest  remains,  the  inference  being  that  it 
was  the  testator's  intention  to  revoke  the  original  bequest  only 
if  the  substituted  bequest  was  effectually  made.  Brooke  v. 
Kent,  3  Moo.  P.  C.  334,  overruling  In  bonis  Brooke,  2  Curt. 
343 ;  Soa/r  v.  Dolman,  3  Curt.  121,  overruling  S.  C.  nom.  In 
bonis  Rippin,  2  Curt.  332  ;  In  bonis  Rorsford,  3  P.  &  D.  211 ; 
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In  re  Nelson,  L  R.  6  Eq.  569  ;  Sturton  v,  Whdlock,  31  W.  R.     Chap.  Vl. 
382 ;  see  Kirke  v.  Kirke,  4  Russ.  435  ;  Locke  v.  James,  11  M. 
&  W.  901 ;    Winson  v.  PraU,  2  B.  &  B.  650.    The  case  of  In 
boms  Livockj  1  Curt.  906,  is  overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bo^iis  Horsford,  sv/pra — 
see  arUe,  p.  34. 

If  there  is  an  erasure  simply,  without  any  substitution  or  Eraaure 
interlineation,  the  doctrine  does  not  apply,  even  though  the  iDterlineation. 
erasure  may  be  of  part  of  a  legacy — as  for  instance,  where 
a  l^acy  of  one  hundred  and  fifty  pounds  is  given,  and  the 
words  "  and  fifty  *'  are  erased.  In  bonis  Ihhetson,  2  Curt.  387 ; 
In  bonis  Horsford,  3  P.  &  D.  211 ;  In  re  Nelson,  I.  R.  6 
Eq.  569. 

The  distinction  between  a  case  where  the  words  "one 
hundred  and  fifty "  are  obliterated  and  the  word  "  fifty "  is 
written  over  them,  and  a  case  where  the  words  "  one  hundred 
and"  are  obliterated,  leaving  the  word  "  fifty,"  is  somewhat 
thin. 

Upon  similar  principles,  when  the  name  of  an  executor  has  Erasure  of 
been  obliterated  and  another  executor  substituted  after  the  "xecutor. 
execution  of  the  will,  the  name  of  the  original  executor  will  be 
restored,  if  it  can  be  shown  by  external  evidence  what  the 
name  was.  The  presumption  that  the  testator  intended  to 
appoint  some  executor  or  other  is  a  strong  one.  In  bonis  Parr, 
29L  J.  P.  70;  6  Jur.  N.  S.  56;  In  bonis  Harris,  1  Sw.  &  T. 
536 ;  29  L.  J.  P,  79  ;  In  bonis  Greenwood,  (1892)  P.  7. 

Where  the  name  of  a  legatee  is  obliterated,  and  that  of  Erasure  of 

,  .  name  of 

another  legatee  substituted  after  execution,  and  there  is  no  legatee, 
further  evidence  of  intention,  no  case  of  dependent  relative 
revocation  arises.     Under  such  circumstances,  however,  a  case 
of  dependent   relative   revocation   may   be   raised   by  proper 

evidence. 

Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  testator 
that  another  person  was  incapable  of  taking,  and  after  the 
execution  of  the  will  the  name  of  the  first  person  has  been 
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Chap.  TL.     obliterated  and  the  name  of  the  second  substituted,  the  original 

legatee  takes  on  the  ground  that  he  was  intended  to  take  in  the 

event  of  the  substituted  legatee  being  ipcapable  of  taking.     In 

bonis  McCabe,  3  P.  &  D.  94. 

Distinction  The  cases  on  the  doctrine  of  dependent  relative  revocation  so 

of  probate        ^^^  discussed  have  been  cases  in   the  Probate  Court,   where 

Construction     evidence  of  testamentary  intention  is  always  admissible. 

Precisely  the  same  doctrine  applies  in  a  Court  of  Construc- 
tion, the  only  diflFerence  being  that  the  intention  to  revoke  a 
former  gift  only  if  a  subsequent  gift  is  effectually  made  must 
appear  on  the  face  of  the  instrument.     No  external  evidence  to 
prove  the  dependency  of  the  two  gifts  is  admissible. 

Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil  the 
legacy  to  A  is  revoked,  and  the  same  legacy  is  given  to  B,  who 
predeceases  the  testator,  or  for  other  reasons  is  incapable  of 
taking,  the  legacy  to  A  is  nevertheless  revoked.  There  is  in 
such  a  case  nothing  to  show  that  the  legacy  to  A  was  only  to  be 
revoked  if  the  legacy  to  B  was  effectually  made,  or  in  other 
words,  no  case  of  dependent  relative  revocation  is  made  out. 
French's  Case,  RoUe's  Ab.  Devise,  O.  4  ;  Tupper  v.  Tupper,  1  K. 
&  J.  665  ;  Nevill  v.  Boddani,  28  B.  564  ;  Quinn  v.  Butler^  6 
Eq.  225 ;  Baker  v.  Story,  23  W.  R.  147. 
Incapacity  of  ^^  ^^  been  said  that  the  doctrine  of  dependent  relative 
beneficiary,  revocation  has  no  application,  where  the  second  disposition 
fails  not  from  the  infirmity  of  the  instrument,  but  from  the 
incapacity  of  the  beneficiary.  1  Jarm.  156,  3rd  ed. ;  1  Wms. 
Exors.  131. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle.  It 
may  even  be  doubted  whether  it  reconciles  the  cases  in  fad 
See  Quinn  v.  Butler,  6  Eq.  225.  The  true  theory  seems  to  be, 
that  the  doctrine  of  dependent  relative  revocation  applies  equally 
where  the  second  legatee  is  incapacitated  from  taking,  provided 
the  case  can  be  brought  within  the  doctrine,  or  in  other  words, 
provided  it  can  be  shown  that  the  original  legacy  was  intended 
to  be  revoked  only  in  the  event  of  the  second  taking  effect. 
The  mere  fact  that  a  legacy  is  revoked  and  a  different  legacy  to 
a  different  legatee  substituted,  affords  no  argument  either  in  the 
Court  of  Probate  or  in  a  Court  of  Construction  that  the  capacity 
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o!  Aft  second  legatee  to  take  was  the  condition  of  the  revocation     Chap.  Yl. 

of  tiae  earlier  legacy. 

^  subsequent  will  is  no  revocation  of  a  former  one  if  the  Subsequent 

contents  of  the  later  will  are  unknown,  or  if,  though  it  is  known  unknown. 

that  the  later  will  differed  from  the  former  one,  it  is  unknown 

ID  what  respects  it  differed.     Hitchins  v.  Basset,  3  Mod.  204 ; 

2 Salk.  592 ;  Show.  P.  C.  146  ;  Dickinsons,  Stidolph,  11  C.  B. 

N.  S.  341,  357  ;  HeUier  v.  Hdlier,  9  P.  D.  237 ;  see  McAra  v. 

McCay,  23  L.  R  Ir.  138 ;  see  also  19  Ind.  Ap.  87. 

Where  there  are  several  testamentary  instruments  which  are  Several 

not  incoDsistent,  they  will  together  be  considered  the  will  of  the  instrument? 

testator  so  fax*  as  they  are  not  inconsistent.     In  bonis  Budd,  3 

Sw.  &  T.  196 ;  Berks  v.  Berks,  4  Sw.  &  T.  23  ;  Lemage  v.  Good- 

ban,  1  P.  &  D.  57;   In  bonis  Fenwick,  ib.  319;  In  bonis 

Griffiih,  2  i6.  457;  In  bonis  Patchell,  Sib.  15Sy  In  [bonis 

Hartley,  50  L.  J.  P.  1 ;  In  bonis  Eodgkirison,  69  L.  T.  150. 

The  fact  that  both  instruments  appoint  a  person  sole  executor 

will  not  cause  the  later  instrument  to  revoke  the  former.     In 

feoww  Leese,  2  Sw.  &  T.  442 ;   In  bonis  Oraham,  8  ib.  69 ; 

Gtavts  V.  Price,  3  ib,  71. 

Where  a  subsequent  will  disposes  or  shows  an   intention  of  Inconsistent 
|.       .  instruments. 

uisposmg  of  all  the  testator  s  property,  it  will  be  held  to  have 
revoked  a  prior  will  in  toto,  whether  the  dispositions  contained 
in  the  subsequent  will  are  different  from  the  earlier  dispositions 
or  not  Hmfrey  v.  Henfrey,  2  Curt.  468  ;  4  Moo.  P.  C.  29 ; 
f^m^  y-  Pepper,  I.  R.  5  Eq.  85 ;  Plenty  v.  West,  2  Phillim. 
264 ;  Cottrell  v.  CoUrell,  2  P.  &  D.  397  ;  Dempsey  v.  Laiuson, 
2  P.  D.  98 ;  O'Leary  v.  Douglass,  3  L.  R.  Ir.  323 ;  In  re  M'Far- 
^^^,  13  L  R.  Ir.  264 ;  In  bonis  Tumour,  56  L.  T.  671 ;  In 
f^^  Palmer;  Palmer  v.  Peat,  58  L.  J.  P.  44. 

This  doctrine  applies  even  though  the  second  will  cannot  be 
found,  and  must  be  presumed  to  have  been  revoked.  McAra  v. 
^cCay,  23  L.  R.  Ir.  138. 

Where  there  are  two  testamentary  instruments,  and  from  their 

nature  and  the  surrounding  circumstances  it  is  doubtful  whether 

the  later  was  intended  to  be  in  substitution  for  the  earlier  one, 

evidence  is  admissible  to  show  the  intention.    Jenner  v.  FJiTich, 

5  P.  D.  106 ;   Wainewright  v.  Wainfiewrigkt,  71  L.  T.  265. 
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Chap.  YI. 

Last  will. 


Clause  of 
revocation. 


Codicil 
reviving 
revoked  will. 


Codicil 
reviving  des- 
troyed will. 


The  description  of  a  testamentary  document  as  the  last  yrill 
of  the  testator  will  not  alone  have  the  effect  of  revokiug  prior 
testamentary  papers.  Cutto  v.  OUbert,  9  Moo.  P.  C.  131 ;  Stod- 
dart  V.  Grant,  1  Macq.  171 ;  Lemage  v.  Goodham,  1  P.  &  D.  57 ; 
Leslie  v.  Leslie,  I.  R  6  Eq.  382 ;  Freeman  v.  Freeman,  Eaj, 
479  ;  5  D.  M.  &  G.  704 ;  In  bonis  Be  la  Sauasaye,  3  P.  &  D.  42 ; 
In  re  O'Connor,  13  L.  R.  Ir.  406. 

A  will  containing  a  clause  revoking  all  former  wills  revokes  a 
will  made  in  execution  of  a  general  or  special  power.  Sotheran 
v.  Dening,  20  Ch.  D.  99  ;  Harvey  v.  Ha/rvey,  23  W.  R.  476 ; 
In  re  Kimgdon ;  Wilkin^  v.  Pryer,  32  Ch.  D.  604 ;  see  In  bonis 
Tenney,  45  L.  T.  78. 

In  several  cases  where  a  will  was  made  in  exercise  of  a 
power,  a  second  will  made  in  exercise  of  another  power  and 
containing  a  general  clause  of  revocation,  has  been  held  not  to 
revoke  the  first  will.  In  bonis  Meredith,  29  L.  J.  P.  155  ;  In 
bonis  Merritt,  1  Sw.  &  T.  112 ;  7  W.  R  543 ;  In  bonis  Joys, 
30  L.  J.  P.  169 ;  4  Sw.  &  T.  214 ;  see  Richardson  v.  Barry, 
3  Hag.  249  ;  In  re  Kingdon ;  Wilkins  v.  Pryer,  32  Ch.  D. 
604. 

A  will  under  a  power  is  revoked  if  a  subsequent  will  contains 
an  express  reference  to  the  power,  or  disposes  of  the  property 
subject  to  the  power,  though  it  may  not  dispose  of  all  of  it. 
Richardson  v.  Barry  ^  3  Hag.  249 ;  In  bonis  Eustaxx,  3  P.  &  D. 
183 ;  HoA^ey  v.  Harvey,  23  W.  R  478. 

And  a  testamentary  appointment  under  a  general  power  is 
revoked  by  a  subsequent  will  containing  a  residuary  bequest 
In  re  Gibbes'  Settlement ;  White  v.  Randolf,  37  Ch.  D.  143. 

A  codicil  reviving  a  revoked  will  thereby  revokes  a  will 
intermediate  in  date  between  the  first  revoked  will  and  the 
codicil,  and  inconsistent  with  the  first  will.  Lord  Walpole  v. 
Orford,  3  Ves.  402  ;  In  bonis  Reynolds,  3  P.  &  D.  35. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  there 
is  a  codicil,  purporting  to  revive  will  A  but  ineffectual  to  do  so, 
because  will  A  is  not  in  existence,  the  question  arises,  whether 
will  B  is  revoked. 

The  cases  on  this  subject  are  complicated.  The  rule  appears 
to  be,  that  if  there  are  no  dispositions  in  the  codicil  inconsistent 
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with  will  B,  the  mere  fact,  that  the  codicil  is  described  as  a      Chap.  VI^ 
codicil  to  will  A,  does  not  revoke  will  B.   Rogers  v.  Gooderumgh, 
2  Sw.  &  T.  342. 

On  the  other  hand,  if  the  codicil  contains  dispositions  in- 
consistent with  will  B,  or  expressly  confirms  will  A,  it  seems 
will  fi  is  revoked,  and  the  codicil  alone  is  admissible  to  pro- 
bate. Hale  V.  Tokelove,  2  Rob.  318 ;  Newton  v.  Newton,  12 
L-.  CL  118. 

The  destruction  or  cancellation  of  a  will,  whereby  it  is  re-  Revocation  of 
voked,  will  not  revoke  a  codicil.  In  bonis  DuUon,  3  Sw.  &  T.  ^^^^'^• 
66 ;  In  bonis  EUice,  12  W.  R.  353 ;  In  bonis  HcUliwell,  4  N. 
of  C.  400;  In  bonis  Coulthard,  11  Jur.  N.  S.  184 ;  Tagart  v. 
Hooper,  1  Curt.  289 ;  Black  v.  Jobling,  1  P.  &  D.  685  ;  In  bonis 
Savage,  2  ib.  78 ;  In  bonis  Turner,  ib,  403 ;  Gardiner  v. 
(hwrthope,  12  P.  D.  14  ;  In  bonis  Clements,  (1892)  P.  254. 

But  if  will  and  codicil  are  on  the  same  piece  of  paper,  cutting 
oflf  the  signature  to  the  will  will  revoke  the  codicil,  if  the  in- 
tention was  to  revoke  both.     In  bonis  BlecJdey,  8  P.  D.  169. 

Where  a  will  is  revoked  by  a  subsequent  codicil,  it  would  be  Eflfect  of 
a  question  of  construction,  whether  intermediate  codicils  are  ^k^n^^jn 

also  revoked.  ^^  earlier 

codicils. 

If  the  revoking  codicil  refers  to  the  will  by  date,  or  dis- 
tinguishes between  the  will  and  subsequent  codicils,  the  latter 
are  not  revoked.  Fa/rrer  v.  St  CathaHne's  CoU.,  16  Eq.  19  ; 
see  Bunny  v.  Bunny,  3  B.  109 ;  Pratt  v.  Pratt,  14  Sim.  129. 

The  re-execution  of  a  will,  containing  a  clause  revoking  all  Re-execution 
former  testamentary  instruments,  will  not  revoke  a  codicil  to  taloing  clause 
the  will,  at  any  rate  if  the  object  of  the  re-execution  appears  to  of  ^^<>^^^°°- 
have  been  to  give  effect  to  alterations  in  the  will,  or  if  there  is 
evidence  to  show  that  revocation  of  the  codicil  was  not  in- 
tended.    Wade  V.  Nazer,  1  Rob.  627  ;  UpJUl  v.  Marshall,  3 
Curt  636 ;  In  bonis  Rawlins,  48  L.  J.  P.  64  ;  28  W.  R.  139. 

A  codicil  making  an  alteration  in  a  will,  referred  to  as  a  will  Codicil  con- 

,  ,  ,  firming  will. 

of  a  particular  date,  and  confirming  that  will,  does  not,  without 
other  circumstances,  revoke  intermediate  codicils.  Smith  v. 
ChmniTigham,  1  Add.  448 ;  Crosbie  v.  Macdoual,  4  Ves.  610 ; 
In  harm  De  la  Saussaye,  3  P.  &  D.  42  ;  Green  v.  Tribe,  9  Ch. 
D.231. 
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^*P-  ^^  But  an  intermediate  codicil  may  in  effect  be  revoked  if  the 

second  codicil  shows  an  intention  to  confirm  the  will  without 
the  alteration  made  by  the  intermediate  codicil.  McLeod  v. 
McNab,  (1891)  A.  C.  471,  P.  C. 

A  codicil  confirming  the  will  except  as  altered  by  an  earlier 

codicil  referred  to  by  its  date  does  not  revoke  an  intermediate 

codicil  by  which  alterations  have  been  made  in  the  will.   FoUett 

V.  FeUrnan,  23  Ch.  D.  337. 

Testamentary       A  letter,  duly  signed  and  attested,  requesting  a  third  person 

letten  ^^  destroy  the  testator's  will,  is  sufficient  to  revoke  it.    In  bonis 

Duromce,  2  P.  &  D.  406. 
Revocation  by       Where   a  testator  intends  to  revoke  his  will   by  the  per- 
suweaaion        formance  of  a  succession  of  acts,  some  only  of  which  he  actually 
performs,  the  will  is  not  revoked,  though  the  acts  performed 
might  alone  be  sufficient  to  revoke  it  if  the  testator  intended  to 
do  no  more.     Doe  v.  Ferkes,  3  B.  &  A.  489  ;  In  bonis  Colberg, 
2  Curt.  832  ;  Ehns  v.  Ehns,  1  Sw.  &  T.  155.    See,  too,  Winson 
V.  Fratt,  2  B.  &  B.  650 ;  Locke  v.  James,  11  M.  &  W.  901 ; 
Kirke  v.  Kirke,  4  Russ.  435  ;  Doe  v.  Harris,  6  A.  &  E.  209 ;  2 
N.  &  P.  615. 
Acts  done  ^ut  though  a  testator  may  have  done  everything  which  he 

named  in^**^^  Considered  necessary  to  revoke  his  will,  the  will  is  not  revoked 
statute.  if  he  has  not  adopted  one  or  other  of  the  modes  of  revocation 

pointed  out  in  sect.  20.     (See  ante,  p.  36.) 

Thus,  writing  across  a  wiU  that  it  is  revoked,  and  throwing  it 

into  the  waste  paper  basket,  will  not  revoke  the  will  if  it  is  in 

fact  preserved.     Cheese  v.  Lovejoy,  2  P.  D.  251.      See  Andrew 

V.  Motley,  12  C.  B.  N.  S.  514. 

Revocation  by      "^^^  revocatory  acts,  if  done  by  a  third  person  by  the  testator's 

third  person,    direction,  must  also  be  done  in  his  presence. 

Thus,  a  will  burnt  by  the  testator's  order  but   not  in  his 

presence,  is  not  revoked.     In  bonis  Dadds,  Dea.  &  Sw.  290 ; 

Clark  V.  Dixon,  8  Times  L.  R  11. 

striking  Striking  through  the  will  or  the  signature  of  the  testator 

through  ^i^h  a  pen,  or  partial  erasure  of  the  signature  by  a  knife,  is  not 

Signature.  r      '        r  7  m 

sufficient  to  revoke  his  will.  Stephens  v.  Taprell,  2  Curt  468 ; 
In  bonis  Rose,  4  N.  of  C.  101 ;  Benson  v.  Benson,  2  P.  &  D. 
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172 ;  Be  Brewster,  6  Jur.  N.  S.  56 ;  In  bonis  Godfrey,  69     ^^^P-^^ 

L  T.  22. 
A  will  found  in  the  possession  of  the  testator  with  the  signa-  Tearing  oflf 

tare  cut  off  or  scratched  away  will,  in  the  absence  of  evidence 

to  the  contrary,  be  presumed  to  be  revoked.     In  bonis  Lewis, 

ISw.&T.  31;  Walker  Y,Ar7n8trong,21  B.  305;  4  W.R.770; 

In  bonis  GvMan,  1  Sw.  &  T.  23 ;  Hobbs  v.  Knigkt,  1  Curt. 

768 ;  Bell  v.  Fothergill,  2  P.  &  D.  148  ;  In  bonis  Morton,  12 

P.  D.  141. 
And  this  is  the  case,  though  the  piece  cut  off  may  be  carefully 

preserved  with  the  will.    In  bonis  Simpson,  5  Jur.  N.  S.  1366 ; 

h  re  Whit€,3  L.  R.  Ir.  413  ;  Bell  v.  FothergiU,  2  P.  &  D.  148  ; 

Magriesi  v.  Hazelton,  44  L.  T.  586. 
Obliterating  or  tearing  off  the  names  of  the  attesting  wit-  Tearing  off 

nesses  is  sufficient  to  revoke  the  will.    In  bonis  Javies,  7  Jur.  witnesaes. 

N.  S.  52 ;  AbrahaTn  v.  Joseph,  5  Jur.  N.  S.   179 ;  Evans  v. 

DaUm,  31  L  J.  P.  128. 
Tearing  off  the  name  of  one  of  the  attesting  witnesses  would, 

no  doubt,  be  sufficient  to  revoke  the  will.     But  the  will  is  not 

revoked,  if  the  name  is  carefully  preserved  with  the  will,  and 
there  is  other  evidence  from  the  mode  in  which  the  piece 
cut  off  has  been  treated  to  rebut  the  presumption  of  revoca- 
tion. In  bonis  Wheeler,  49  L.  J.  P.  29  ;  In  bonis  Taylor,  63 
L  T.  230. 

The  destruction  of  signatures  not  necessary  to  the  validity  of  Tearing  off 
the  will,  but  i*ecited  in  the  attestation  clause  to  have  been  JJSted  to 
naade,  is  sufficient  to  revoke  the  will     Price  v.  Price,  3  H.  &  ^^^^"^ 
N.  341 ;  LiimbeU  v.  Lvbmbell,  3  Hag.  568  ;  Davies  v.  Davies, 
1  Ca.  t.  Lee,  444  ;  Williams  v.  Tyley,  Johns.  530 ;  In  bonis 
^am«,  3  Sw.  &  T.  485. 

^ere  a  portion  of  the  will  not  necessary  to  its  validity  as  a  Destruction 
testamentary  instrument  is  destroyed,  the  question  is  whether  J^    ^^  ^ 
the  portion  destroyed  is  so  important  as  to  raise  the  presumption 
that  the  rest  cannot  have  been  intended  to  stand  without  it,  or 
^heth^T  it  is  unimportant  and  independent  of  the  rest  of  the 
vrHL    Claa-ke  v.  Scripps,  2  Rob.  563  ;  In  re  White,  3  L.  R.  Ir. 

413. 
Thus,  the  destruction  of  a  clause  at  the  commencement  of  a 
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will,  or  cutting  out  various  legacies,  or  a  clause  appointing 
executors,  will  not  revoke  the  rest.  In  bonis  Woodward,  2  P. 
&  D.  206  ;  In  bonis  Nelson,  I.  R.  6  Eq.  569 ;  In  bonis  Mcdey, 
12  P.  D.  134  ;  In  bonis  Leach,  63  L.  T.  111. 

On  the  other  hand,  where  the  middle  pages  onlj  of  a  will 
were  preserved,  the  whole  was  held  to  be  revoked,  though  each 
page  had  been  signed  and  attested.  In  bonis  GvUan,  1  Sw.  & 
T.  23  ;  OuUan  v.  Grove,  26  B.  64 ;  where  the  facts  are  badly 
stated.     See  Treloar  v.  Lean,  14  P.  D.  49. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is  not  a 
revocation  of  the  will,  though  it  may  make  the  will  ineffectual. 
Ford  V.  De  Pontes,  30  B.  572. 

Where  a  will  is  executed  in  duplicate,  one  of  which  the 
testator  retains  while  he  deposits  the  other  in  the  custody  of 
another  person,  the  destruction  of  the  duplicate  in  the  testator's 
possession  revokes  the  whole.  Seymour's  Case,  Com.  Rep.  453 ; 
1  P.  W.  346 ;  2  Vern.  742 ;  Onions  v.  Tyrer,  1  P.  W.  346 ; 
Bwrtenshaw  v.  Gilbert,  Cowp.  49 ;  Boughey  v.  Moreton,  2  Cas. 
t  Lee,  532 ;  3  Hag.  191  ;  Richards  v.  Mvmford,  2  Phillim. 
23 ;  Colvin  v.  Fraser,  2  Hag.  266 ;  see  Payne  v.  Trappes,  1 
Rob.  583. 

The  same  result  follows  if  the  duplicate  in  the  testator's  pos- 
session cannot  be  found  at  his  death.  Jones  v.  Harding,  58 
L.  T.  60. 

A  will  or  codicil  left  in  the  testator's  possession  and  not 
forthcoming  at  his  death  must,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have  been  revoked.  Padmore  v. 
Whatton,  3  Sw.  &  T.  449  ;  In  bonis  Shaw,  1  Sw.  &  T.  62 ; 
Brovm  y.  Brown,  8  E.  &  B.  876 ;  Eckerdey  v.  Piatt,  1  P.  &  D. 
281 ;  Sngden  y.  Lord  St.  Leonards,  1  P.  D.  154. 

But  the  contents  of  the  will  and  the  declarations  of  the 
testator  down  to  his  death  are  admissible  in  evidence  for  the 
purposes  of  rebutting  this  presumption.  Patten  v.  PouLten,  6 
W.  R.  458  ;  1  Sw.  &  T.  55 ;  Battyl  v.  Lyles,  4  Jur.  N.  S.  718  ; 
FiTich  V.  Finch,  1  P.  &  D.  371 ;  Whiteley  v.  King,  17  C.  B.  N.  S. 
756  ;  Keen  v.  Keen,  3  P.  &  D.  105  ;  Sivgden  v.  Lord  St.  Leon- 
ards, 1  P.  D.  154. 

Where  a  will,  shown  not  to  have  been  revoked^  cannot  be 
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found  at  the  testator's  death,  or  has  been  lost  or  destroyed  after      Chap.  VI. 

his  death  but  before  probate,  evidence  is  admissible  to  prove  its  csontents  o^ 

lost  will. 

contents.  Brown  v.  Brown,  8  E.  &  B.  876  ;  In  bonis  Barber, 
1  P.  &  D.  267 ;  Burls  v.  Burls,  ib.  472 ;  In  bonis  Leigh,  (1892) 
P.  82, 

And  for  this  purpose  the  declarations,  written  or  oral,  of  the 
testator,  made  before  the  execution  of  the  will,  may  be  ad- 
mitted Doe  d.  Shalcross  v.  Palmier,  16  Q.  B.  747 ;  Quick  v. 
Quick,  3  Sw.  &  T.  442 ;  Johnson  v.  lyford,  1  P.  &  D.  546  ; 
Sugden  v.  Lord  St.  Leonards,  1  P.  D.  164. 

It  is  doubtful  whether  they  may  be  admitted  if  made  after 
the  execution  of  the  will.  WoodAJocwd  v.  GovXstone,  11  App.  C. 
469. 

The  contents  of  the  will  may  be  established  by  the  evidence 
of  a  single  interested  witness  whose  veracity  and  competency 
are  unimpeached.  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154  ; 
see  Flood  v.  Russell,  29  L.  R.  Jr.  91. 

Where  it  is  impossible  to  ascertain  the  whole  contents  of  the 
will,  effect  will  be  given  to  such  portions  as  can  be  ascertained, 
if  the  court  is  satisfied  that  they  substantially  represent  the 
mtentioiiL  of  the  testator.  Sugden  v.  Lord  St  Leonards,  1  P.  D. 
154 ;  Dickinson  v.  Stidolph,  11  C.  B.  N.  S.  341 ;  Woodward  v. 
Gcvlstone,  11  App.  C.  469. 
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The  Statute  of  Frauds  (29  Car.  II.  c.  3),  sect.  23,  pi-ovides 
that,  notwithstanding  that  Act,  any  soldier  being  in  actual 
military  service,  or  any  mariner  or  seaman  being  at  sea,  may 
dispose  of  his  movables,  wages,  and  personal  estate  as  he  or 
they  might  have  done  before  the  making  of  the  Act. 

The  Wills  Act  (1  Vict.  c.  26),  sect.  11,  enacts  that  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,  may  dispose  of  his  personal  estate  as  he  might  have  done 
before  the  making  of  the  Act. 

By  the  Navy  and  Marines  (Wills)  Act,  1865  (28  &  29  Vict, 
c.  72),  it  is  provided  : — 

2.  In  this  Act — 

The  term  "  seaman  or  marine  "  means  a  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or  marine, 
or  other  person  forming  part  in  any  capacity  of  the 
complement  of  any  of  Her  Majesty's  vessels,  or  other- 
wise belonging  to  Her  Majesty's  naval  or  marine  force, 
exclusive  of  commissioned,  wan-aut,  and  subordinate 
officers,  and  assistant  engineers,  and  of  kroomen. 

3.  A  will  made  after  the  commencement  of  this  act  by  any 
person  at  any  time  previously  to  his  enteriug  into  service  as 
a  seaman  or  marine  shall  not  be  valid  to  pass  any  wages,  prize 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature 
thereof,  or  other  money  payable  by  the  Admiralty,  or  any  effects 
or  money  in  charge  of  the  Admiralty. 

4.  A  will  made  after  the  commencement  of  this  Act  by  any 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid 
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for  any  purpose  if  it  is  written  or  contained  on  or  in  the  same     Cliap.  vii. 
paper,  parchment,  or  instrument  with  a  power  of  attorney. 

5.  A  will  made  after  the  commencement  of  this  Act  by  any  Regulations 
person  while  serving  as  a  seaman  or  marine,  or  when  he  has  seamen,  &c., 
ceased  so  to  serve,  shall  not  be  valid  to  pass  any  wages,  prize  ^  *^  wages, 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature 
thereof,  or  other  money  payable  by  the  Admiralty,  or  any  effects 
or  money  in  charge  of  the  Admiralty,  unless  it  is  made  in  con- 
formity with  the  following  provisions  : — 
(1.)  Every  such  will  shall  be  in  writing  and  be   executed 
with  the  formalities  required, by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea : 
(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two   requisite   attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's  naval  ' 
or  marine  or  military  force : 
(3.)  Where  the  will  is  made  elsewhere  than  on  board  one  of 
Her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  officer  or  chap- 
lain or  warrant  or  subordinate  officer  as  aforesaid,  or 
the  governor,  agent,  physician,  surgeon,  assistant  sur- 
geon, or  chaplain   of  a  naval   hospital  at  home  or 
abroad,  or  a  justice  of  the  peace,  or  the  incumbent, 
curate,  or  minister  of  a  church  or  place  of  worship  in 
the  parish  where  the  will  is  executed,  or  a  British 
consular  officer,  or  an  officer  of  customs,  or  a  notary 
public : 
A  will  made  in  conformity  with   the  foregoing  provisions 
sball,  as  regards  such  wages,  money,  or  effects,  be  deemed  to  be 
well  made  for  the  purpose  of  being  admitted  to  probate  in 
Eogland;  and  the  person  taking  out   representation   to   the 
testator  under  such   will    shall    exclusively  be   deemed   the 
testator's  representative  with  respect  to  such  wages,  money,  or 
effects. 

6.  Notwithstaj[iding  anything  in  this  or  any  other  Act,  a  As  to  wills 
will  made  after  the  commencement  of  this  Act  by  a  seaman  or  ^onew  of 

T.W.  E  war. 
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marine  while  he  is  a  prisoner  of  war,  shall  (as  far  as  regards  the 
form  thereof)  be  valid  for  all  purposes  if  it  is  made  in  conformity 
with  the  following  provisions  : — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signa- 
ture thereto  is  made  or  acknowledged  by  him  in  the 
presence  of  and  is  in  his  presence  attested  by  one 
witness,  being  either  a  commissioned  otficer  or  chap- 
lain belonging  to  Her  Majesty's  naval  or  marine  or 
military  force,  or  a  warrant  or  subordinate  officer  of 
Her  Majesty's  navy,  or  the  agent  of  a  naval  hospital, 
or  a  notary  public : 
(2.)  If  the  will  is  made  according  to  the  forms  required  by 

the  law  of  the  place  where  it  is  made : 
(3.)  If  the  will  is  in  writing  and  executed  with  the  formalities 
required  by  the  law  of  England  in  the  case  of  persons 
not  being  soldiers  in  actual  military  service  or  mariners 
or  seamen  at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  case  of  a  will 
made  after  the  commencement  of  this  Act  by  any  person  while 
serving  as  a  marine  or  seaman,  and  being  either  in  actual 
military  service  or  a  mariner  or  seaman  at  sea,  the  Admiralty 
may  pay  or  deliver  any  wages,  prize  money,  bounty  money, 
grant,  or  other  allowance  in  the  nature  thereof,  or  other  money 
payable  by  the  Admiralty,  or  any  effects  or  money  in  charge  of 
the  Admiralty,  to  any  person  claiming  to  be  entitled  thereto 
under  such  will,  though  not  made  in  conformity  with  the 
provisions  of  this  Act,  if,  having  regard  to  the  special  circum- 
stances of  the  death  of  the  testator,  the  Admiralty  are  of 
opinion  that  compliance  with  the  requirements  of  this  Act  may 
be  properly  dispensed  with. 

8.  This  Act  shall  commence  on  such  day,  not  later  than  the 
first  day  of  January,  one  thousand  eight  hundred  and  sixty-six, 
as  Her  Majesty  in  Council  thinks  fit  to  direct ;  nevertheless 
Her  Majesty  in  Council  may,  if  it  seems  fit,  with  reference  to 
any  places  out  of  the  United  Kingdom,  direct  that  this  Act  do 
not  commence  there,  respectively,  until  a  time  after  that  day, 
and  with  respect  to  every  such  place  the  time  so  appointed 
shall  be  deemed  the  time  of  commencement  of  this  Act 
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9.  Every  Order  in  Council  under  this  Act  shall  be  published     ^^P-  ^^- 
in  the  London  Gazette,  and  shall  be  laid  before  both  Houses  of  Publication 
FarliaiQent  within  thirty  days  after  the  making  thereof,  if  Par-  Council, 
liament  is  then  sitting,  and  if  not,  then  within  thirty  days  after 
the  next  meeting  of  Parliament. 

It  follows,  therefore,  that  except  in  the  cases  mentioned  in 
the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in  actual 
military  service,  and  any  mariner  or  seaman  being  at  sea,  can 
make  a  testamentary  disposition  of  his  personalty  in  the  manner 
allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of  the  old 
law.  It  may,  however,  be  useful  shortly  to  state  some  of  the 
more  important  points  relating  to  the  wills  of  these  privileged 
persons. 

Such  privileged  persons  may  make  wills  disposing  of  their  Infancy. 
personal  property,  provided  they  have  attained  the  age  of  four- 
teen.  In  bonis  FarqvJiar,  4  N.  of  C.  651  ;  In  bonis  McMurdo, 
1  P.  &  D.  54pO  ;  Swinburne,  part  ii.,  sect.  2,  p.  75. 

The  term  "soldier"  in  sect.  11  of  the  Wills  Act,  includes  an  Soldier 
officer  and  a  surgeon.     Drummond  v.  Parish,  3  Curt.  o22;  In    ^  ^^ 
honis  Hayes,  2  Curt  338 ;  In  bonis  Donaldson,  2  Curt.  386. 

The  words  "  on  actual  military  service  "  are  equivalent  to  "  on  Military 

-.«  ^       j'x*       »  service. 

an  expedition. 

Thus  a  will  made  by  an  officer  while  quartered  at  home  or 
abroad  in  barracks  is  not  within  this  section.  Dmnrvmond  v. 
farvih,  3  Curt.  522 ;  White  v.  Repton,  3  ib.  818 ;  In  bonis 
Phipps^  2  ib.  368 ;  In  bonis  Johnson,  ib,  341  ;  In  bonis  Hill, 

1  Bob.  276 ;  Herbert  v.  HerbeH,  D.  &  Sw.  10 ;  see  In  bonis 
Donaldson,  2  Curt.  386. 

The  term  "  mariner  or  seaman  "  includes  a  purser  and  a  Mariner 
«i^eon,  and  it  seems  the  whole  profession.     In  bonis  Hayes, 

2  Curt  338;  In  bonis  Saunders,  1  V.  &  D.  16  ;  In  bonis  Rae, 
27LRIr.  116. 

It  also  includes  persons  serving  in  the  merchant  service.  In 
bonis  MiUigan,  2  Rob.  108 ;  Morrell  v.  Morrell,  1  Hag.  51 ; 
In  bonis  Parker,  2  Sw.  &  T.  375. 

The  term  "at  sea"  appears  to  be  equivalent  to  "on  maritime  •<  At  sea.'* 
service,"  including  the  period  while  the  testator  is  returning 

£  2 
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Chap.  VII.  from  such  service.  Thus  wills  made  on  board  a  vessel  ia  a 
river,  or  m  port,  have  been  held  valid  within  sect  11.  In  bonis 
Austen,  2  Rob.  611  ;  In  bonis  Corby,  18  Jur.  634  ;  In  bonis 
LoAjy  2  Curt.  875 ;  Seymour's  Casey  cit.  3  Curt.  530 ;  In  bonis 
Saunders,  1  P.  &  D.  16  ;  In  bonis  McMurdo,  ib,  540 ;  In 
bonis  Roe,  27  L.  R  Jr.  116. 

The  privileged  persons  above  mentioned  may  make  nuncupa- 
tive wills,  which  will  remain  operative,  though  at  the  time  of 
their  death  they  may  not  be  on  service,  or  at  sea.  Moi*rell  v. 
Morrell,  1  Hag.  51  ;  In  bonis  Leese,  17  Jur.  216 ;  see,  too, 
Levian  v.  Bonsall,  1  Add.  389. 

They  may  make  a  will  by  any  testamentaiy  paper,  whether 
in  their  handwriting  or  not,  and  whether  signed  by  them  or 
not,  provided  it  can  be  shown  that  such  paper  was  intended  to 
take  eflTect  as  the  testator's  last  will.  FrisweU  v.  Moore, 
3  Phillim.  135 ;  Constable  v.  Steibel,  1  Hag.  56 ;  Macla^  v. 
Swing,  1  Hag.  317 ;  Read  v.  Phillips,  2  Phillim.  122  ;  Mas- 
terraan  v.  Maberly,  2  Hag.  235.  See  Rymer  v.  Clarkson, 
1  Phillim.  22  ;  In  bonis  Cosser,  1  Rob.  633  ;  Fulleck  v.  A  tkin- 
son,  3  Hag.  527 ;  Wood  v.  Medley,  1  Hag.  661  ;  In  bonis 
Rae,  27  L.  R.  Ir.  116. 

The  following  rules  must  be  understood  as  relating  only  to 
wills  of  personalty  not  within  the  Statute  of  Frauds  or  the 
Wills  Act. 

A  will  not  found  in  the  testator's  possession  cannot  be 
established  merely  on  proof  of  the  testator's  handwriting. 
Machin  v.  Gh^ndeU,  2  Lee,  406  ;  Jameson  v.  Cooke,  1  Hag.  82 ; 
Crisp  V.  Walpole,  2  Hag.  531  ;  Rutherford  v.  MavZe,  4  Hag. 
213 ;  Bivssell  v.  Marriott,  1  Curt.  9 ;  Wood  v.  Goodlake,  2  Curt. 
82,  176  ;  2  Moo.  P.  C.  354,  436. 

A  will  bearing  an  execution  or  attestation  clause,  but  unex- 
ecuted or  unattested,  will  be  presumed  not  to  have  been  finally 
adopted  as  the  will  of  the  testator.  Scott  v.  Rhodes,  1  Phillim. 
19  ;  Abbott  v.  Peters,  4i  Hag.  380  ;  Beaty  v.  Beaty,  1  Add.  154  ; 
Montejiore  v.  Montefiore,  2  Add.  357 ;  Stewart  v.  Stexuart,  2 
Moo.  P.  C.  193 ;  Bragg  v.  Dyer,  3  Hag.  207. 

Such  presumption  may  be  rebutted,  if  sufficient  grounds  can 
be  shown  for  the  omission  to  execute  or  attest  it,  such  as  ill- 
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health,  or  unavoidable  accident,  or  if  it  appears  that  it  was     ^^P-  ^^- 

intended  to  take  effect  as  the  testator's  will  in  the  form  in 

which  it  is  found.    In  bonis  TayloVy  1  Hag.  641 ;  L'HuiUe 

V.  Food,  2  Cas.  t  Lee,  22  ;  Lamkin  v.  Bahb,  1  Cas.  t.  Lee,  1 ; 

&(M  V.  Bhodes,  1  Phillim.  12  ;  Mdaterman  v.  Maherly,  2  Hag. 

247 ;  Hcby  v.  Hoby,  1  Hag.  146  ;  Forbes  v.  Gordon,  3  Phillim. 

6U ;  Thomas  v.  WaU,  3  Phillim.  23  ;  In  bonis  Lamb,  4  N.  of  C. 

561 ;  BtuMe  v.  Buckle,  3  Phillim.  323 ;  Allen  v.  Manning,  2 

Add.  490;  Harris  v.  Bedford,  2  Phillim.  177. 

Where  the  will  includes  property  which  can  only  be  given  by  Will  includ- 
a  will  executed  with  certain  formalities,  the  same  presumption 
arises  that  the  will  was  intended  to  be  executed  with  such 
formalities.  In  bonis  Heme,  1  Hag.  222,  226;  Douglas  v. 
Smith,  3  Knapp,  1 ;  Elsden  v.  Elsden,  4  Hag.  183 ;  OUlow  v. 
Bume,  4  Hag.  291 ;  Reyn^olds  v.  WIdte,  2  Lee,  214 ;  Reeves  v. 
Cfover,  2  Lee,  359. 

It  seems  if  the  will  includes  realty,  and  the  gift  of  the 
personalty  is  made  dependent  on  the  gift  of  the  realty,  probate 
of  the  will  as  regards  the  personalty  would  be  refused  as  well, 
Tvdcyr  v.  Tudor,  4  Hag.  199,  n. 

A  paper  intended  to  be  effectual,  pending  the  preparation  Temporaiir 

will 

of  a  more  formal  document,  will  take  effect  as  a  will,  if  no 
formal  document  is  executed.  Popple  v.  Cunison,  1  Add.  377 ", 
Foiies  V.  Gordon,  3  Phillim.  614 ;  Hattatt  v.  Hattatt,  4  Hag. 
211. 

Instructions  for  a  will  may  take  effect  as   a  will,  if  the    nstructions 

testator  was  prevented  by  death  from  executing  a  formal  will. 

^wi«  V.  Sp^r,  1  Phillim.  345  ;  Green  v.  SkipwoHh,  ib,  53 ; 

^wd-^.  Wood,  ib,  357 ;  Hwatington  v.  Huntington,  2  ib,  213  ; 

Site  V.  Sruiith,  ib.  351 ;  Must  v.  Sutcliffe,  3  i6.  104  ;  Nathan 

V.  Jforgg,  ib.  529 ;  Lewis  v.  Lewis,  ib.  109  ;  Allen  v.  Manning, 

2  Add.  490 ;  Ooodnhan  v.  Goodman,  2  Lee,  109 ;  Robinson  v. 

^TnherUiyne,  ib.  129 ;  Brown  v.  Farrant,  ib.  418 ;  Burrows 

V.  Atnws,  1  Hag.  109. 

IFlere  an  interval   intervenes   between  the  preparation  of 

/iiHtnictions  for  a  will  and  the   death    of  the  testator,  the 

instructions  will  take  effect  as  a  will  only  upon  evidence  that 

the  testator  adhered  to  them  down  to  his  death.   Bone  v.  Spear, 
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Partial 
disposition. 


Alterations. 


Chap,  vn.  1  Phillim.  345  ;  Devereux  v.  Bullock,  ib.  60,  72  ;  Sandford  v. 
Vaughan,  ib.  48 ;  In  bonis  Heme,  1  Hag.  222  ;  Banvick  v. 
MuUingSy  2  Hag.  225  ;  Mitcliell  v.  Mitchell,  ib,  74  ;  Dingle  v. 
Dingle,  4  ib,  388  ;  iZeat/  v.  Cowcher,  2  i6.  249  ;  Antrobus  v. 
Nepean,  1  Add.  399 ;  Monroe  v.  Coutts,  1  Dow.  437  ;  MoMhews 
V.  TTamer,  4  Ves.  186 ;  Towe  v.  Ca««6,  2  Moo.  P.  C.  133. 

An  unexecuted  paper,  containing  only  a  partial  disposition  of 
the  testator's  property  will  not  take  effect  as  a  will,  unless  it  be 
shown  to  contain  the  final  intention  of  the  testator  as  far  as  it 
goes.  Montejiore  v.  Montejiore,  2  Add.  354 ;  Cundy  v.  Medley, 
1  Hag.  140;  Maclae  v.  Ewing,  ih.  317  ;  In  bonis  Wenlock,  ib. 
551 ;  In  bonis  Robinson,  ib.  643 ;  Devereux  v.  BiUlock,  1 
Phillim.  60 ;  Sandford  v.  VaugJian,  ib.  48 ;  Theakston  v. 
Marson,  4  Hag.  290 ;  Bayle  v.  Mayne,  3  Phillim.  504. 

Alterations  in  the  will  of  a  soldier,  which  was  made  while  on 
actual  military  service,  will  be  presumed  to  have  been  made 
during  the  continuance  of  such  service.  In  bonis  Tweedale, 
3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  duly 
executed  to  affect  realty  will  include  legacies  given  by  a  subse- 
quent unattested  will  when  the  testator  is  one  of  the  persons 
competent  to  dispose  of  his  personalty  by  such  will.  Buckeridge 
V.  Ingrami,  2  Ves.  Jun.  652 ;  Sheddon  v.  Godi^h,  8  Ves.  481 ; 
WUkmsm  v.  Adam,  1  V.  &  B.  445 ;  Swift  v.  Nash,  2  Kee.  20 ; 
see  Rose  v.  GwaynghaTrie,  12  Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund  may 
be  revoked  by  a  subsequent  valid  will,  though  not  executed  so 
as  to  affect  realty.  Binidenell  v.  Boughton,  2  Atk.  268 ;  A.-O.  v. 
Ward,  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  revoked  by 
a  subsequent  valid  will  not  executed  so  as  to  affect  realty. 
Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Locke  v.  James,  11  M.  &  W. 
901  ;  see  Mortimer  v.  West,  2  Sim.  274 ;  Fitzgerald  v.  Field, 
1  Russ.  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and  personalty 
can  be  revoked  by  a  valid  will  not  executed  to  affect  realty 
only  so  far  as  they  are  payable  out  of  the  personalty.  Stocker 
V.  Harbin,  3  B.  479. 


Char|;e  of 
legacies  on 
realty. 
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A  valid  will  of  personalty  not  executed  to  aflfect  realty  may     Chap-  ^^^ 
dispose  of  any  portion  of  the  personalty  free  from  legacies, 
though  the  effect  may  be  to  increase  a  charge  of  legacies  on 
realty  contained  in  a  prior  will  effectually  disposing  of   real 
estate.    Coice  v.  Basaett,  3  Ves.  155. 

The  marriage  of  a  privileged  testator  or  the  birth  of  a  child  Revocation 
subsequent  to  the  date  of  the  will  will  not  alone  revoke  the  will  aJdWrthof 
Doe  V.  Barford,  4  M.  &  S.  10;  WelliTigton  v.  Wellington,  4  Burr.  chUdren. 
2171 ;  Wells  v.  WiUon^  5  T.  R.  52,  note  ;  Jackson  v.  Hurlock, 
Amb.  495. 

But  the  birth  of  children  alone  after  the  date  of  the  will 
affords  a  presumption  against  the  will.  Johnston  v.  Johnston, 
1  Phillim.  447. 

A  privileged  will  is  revoked  by  the  subsequent  marriage  of 
the  testator  and  the  birth  of  children,  unless  the  wife  and 
children  arc  provided  for  by  the  will  or  by  a  previous  settlement. 
Overbury  v.  Overbury,  2  Stow.  242 ;  see  1  Phillim.  479  ;  Kenebel 
V.  Scraftom,  2  East,  530 ;  Doe  v.  Lancashire,  5  T.  R  49 
(posthumous  child). 

The  same  rule  applies  to  the  case  of  a  widower  who  marries  a  Marriage  of 
second  time  and  has  children,  though  the  will  may  be  in  favour 
of  children  by  the  first  marriage.     Christopher  v.  Christopher, 
Dick.  445 ;  Holloway  v.  Clarke,  1  Phillim.  339 ;    Walker  v. 
Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  childi*en  by  a 
first  wife  after  the  date  of  the  will  and  mamage  to  a  second  wife 
revokes  the  will.     Gibbons  v.  Caunt,  4  Ves.  848. 

The  will  is  not  revoked  where  it  does  not  dispose  of  all  the 
testator's  estate.  See  Kenebel  v.  Scrafton,  2  East,  541 ;  Marston 
V.  Roe  d.  Fox,  8  Ad.  &  E.  57 ;  Brady  v.  Cubitt,  DougL  40 ;  Doe 
d.  Shelley  v.  Edliny  4  A.  &  E.  587. 

Provision  made  for  the  wife  alone  by  a  settlement  or  by  the  Provision  for 
will  itself  will  not  prevent  its  revocation.     Marston  v.  Roe  d. 
^oar,  8  A.  &  K  14  ;  2  Nev.  &  P.  504. 

Provision  by  a  settlement  subsequent  to  the  will  will  not 
prevent  revocation.  Israeli  v.  Rodon,  2  Moo.  P.  C.  51  ;  see 
Talbot  V.  Talbot,  1  Hag.  705  ;  Ex  parte  Ilchester,  7  Ves.  348 ; 
Johnson  V.  Wells,  2  Hag.  561 ;  In  bonis  Cadywold,  1  Sw. 
&T.  34. 
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Chap»  vn*  The  will  is  not  revoked  whei'e  such  revocation  would  not 
benefit  the  afterborn  children.     Sheath  v.  York,  1  V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the  testator 
will  not  revive  the  revoked  will.  Hdyar  v.  Helyar,  1  Phillim. 
413 ;  SvMivan  v.  SvZlivan,  ib.  343 ;  Emerson  v.  BovUle,  ib. 
342 ;  overruling  Wright  v.  Netherwood,  2  Salk.  539,  n. ;  2 
Phillim.  266,  n. 

In  the  case  of  privileged  wills  it  seems  clear  that  a  will, 
though  revoked  by  marriage  and  birth  of  children,  may  be  set 
up  again  by  evidence  of  intention  to  adhere  to  it,  such  wills 
being  free  from  the  operation  of  the  Statute  of  Frauds  and  Wills 
Act  See  Marston  v.  Roe  d.  Fox,  8  A.  &  E.  14  ;  Oibbens  v.  Cross, 
2  Add,  455  ;  Fox  v.  Marston,  1  Curt.  494 ;  Israeli  v.  Rodon, 
2  Moo.  P.  C.  51 ;  Matson  v.  Magraih,  1  Rob.  680 ;  Tapster  v. 
Holtzappfel,  5  N.  of  C.  554. 
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CHAPTER    VIIL 

BEVIVAL — REPUBLICATION — INCORPORATION — 

SECRET  TRUSTS. 

A.  Revival  of  Wills, 

The  Wills  Act  (I  Vict.  c.  26),  sect.  22,  enacts,  that  no  will    ChAv,VUL 
or  codicil,  or  any  part  thereof  which  shall  be  in  any  manner  No  will  re- 
revoked,  shall  be  revived,  otherwise  than  by  the  re-execution  revived  other- 
thereof,  or   by  a  codicil  executed  in  manner    thereinbefore  J^xecutioif 
required,  and  showing  an  intention  to  revive  the  same  ;  and  or  a  codicil 
when  any  will  or  codicil  which  shall  be  partly  revoked  and 
afterwards  wholly  revoked  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subsequent  Revocation 

J.        .  .  1  .  1    1  ...  111^  1.  of  revoking? 

disposition,  which  latter  is  m  its  turn  revoked,  the  former  dispo-  will, 
sition  is  not  thereby  revived.    Burtenshaw  v.  Gilbert,  Cowp.  49 ; 
In  bonis  Brown,  1  Sw.  &  T.  82  ;  Brown  v.  Brown,  8  E.  &  B. 
W6 ;  Wood  v.  Wood,  1  P.  &  D.  309 ;  see  M'Ara  v.  M*Cay,  23 
L.  R.  Ir.  138. 

Where  the  testator  by  his  will  gave  all  his  property  to  A.  and 
by  a  second  will  gave  his  real  estate  to  B.  and  then  revoked  the 
second  will,  it  was  held  that  the  first  will  took  eflFect  only  on 
the  personalty.     In  bonis  Hodgkmson,  (1893)  P.  339. 

It  has  been  doubted  whether  since  the  Wills  Act  a  codicil,  Revival  b}' 
described  as  a  codicil  to  a  will  of  a  particular  date  w^hich  has 
been  revoked,  would  be  sufficient  to  revive  the  revoked  will  in 
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Chap.  VIII. 


the  absence  of  any  additional  evidence  of  "  intention  to  revive 
the  same."  In  bonis  Steele,  1  P.  &  D.  575 ;  see  In  bonis 
Lindsay,  8  Times  L.  R.  507- 

There  is  an  obvious  distinction  between  a  codicil  incorporating 
and  giving  eflfect  to  earlier  unattested  instruments,  for  which 
purpose  a  mere  reference  is  sufficient,  and  a  codicil  reviving  a 
revoked  instrument. 

There  are,  however,  cases  in  which  a  codicil  described  as  a 
codicil  to  a  particular  will  which  has  been  revoked  by  man-iage, 
there  being  no  other  will  in  existence,  has  been  held  sufficient 
to  revive  the  revoked  will  In  bonis  Chapmom,  1  Rob.  1 ; 
Payne  v.  Trappes,  1  Rob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act.  Lord  Walpole 
v.  Earl  of  Orford,  3  Ves.  402  ;  S.  C.  7  T.  R.  138. 

In  the  case  of  Neate  v.  Pickard,  2  N.  of  C.  406,  and  in  In 
bonis  Reynolds,  3  P.  &  D.  35,  there  appear  to  have  been  express 
words  of  confirmation ;  see  too  McLeod  v.  McNah,  (1891)  A.  C. 
471,  P.  C. 

It  seems  a  codicil,  described  as  a  codicil  to  a  will  of  a  parti- 
cular date,  though  the  codicil  is  directed  to  take  eflfect  only  in 
events  which  do  not  happen,  may  have  the  eflFect  of  reviving 
the  will.  In  bonis  Da  Silva,  2  Sw.  &  T.  315  ;  see  Parsons  v. 
Lanoe,  1  Ves.  Sen.  190. 
Codicil  re-  If  there  are  two  wills,  the  later  of  which  revokes  the  earlier, 

i^™£i*hJ'^^  it  seems  a  codicil  described  as  a  codicil  to  the  testator's  last  will, 
but  giving  the  date  of  the  revoked  will,  will  not  revive  that  will 
or  revoke  the  second  will  In  bonis  May,  1  P.  &  D.  581 ;  In 
bonis  Ince,  2  P.  &  D.  111.  These  cases  may  very  well  be  sup- 
ported on  the  ground  that  the  description  of  the  will  by  the 
codicil  was  ambiguous,  the  will  of  the  date  mentioned  not  being 
the  last  will  of  the  testator,  or,  in  fact,  his  will  at  all,  as  it  had 
been  revoked.     See  In  bonis  Edge,  9  L.  R.  Ir.  516. 

In  In  bonis  Anderson,  39  L.  J.  P.  55,  the  principle  applied 
was  the  same.  In  that  case  the  codicil  was  expressed  to  be  a 
codicil  to  the  testator's  last  will,  but  confirmed  a  will  by  date 
which  had  been  revoked. 

In  In  bonis  Wilson,  1  P.  &  D.  582,  the  codicil  though  refer- 
ring to  a  revoked  will  by  date,  went  on  to  refer  to  certain 


Contingent 
codicil. 


revoked  by 
later  will. 
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bequests  as  contained  in  that  wiU,  which  were,  in  fact,  contained    Chap.  VIII. 
in  a  later  will.     There  was,  therefore,  a  clear  case  of  mistaken 
description. 

If  the  codicil  not  only  refers  to  the  revoked  will  by  date  but 
also  refers  to  the  provisions  of  the  revoked  will,  probate  will  be 
granted  of  the  revoked  will,  the  subsequent  will  and  the  codicil 
together.    In  bonis  Stedham ;  In  bonis  Dyke,  6  P.  D.  206. 

^here  a  will  was  revoked  by  a  subsequent  will,  a  codicil 

described  as  a  codicil  to  the  testator's  last  will,  and  confirming 

certain  dispositions  contained  in  the  revoked  will,  had  the  eflfect 

of  reviving  the  revoked  will.    In  bonis  Van  Cutsem,  63  L.  T. 
252. 

'^ere  a  codicil  merely  refers  by  recital  to  a  revoked  will,  the 
revoked  will  is  not  revived.     In  bmiis  Dewais,  (1891)  P.  326. 

A  testamentary  disposition,  written  at  the  foot  of  a  will  re-  Writing  on 
voked  by  marriage,  and  referring  to  a  bequest  contained  in  the  referring  to 
WiU.  though  not  referring  to  the  wiU  in  terms  or  described  as  a  '"^  <=»"*-*- 
codicil,  is  sufficient  to  revive  the  will.    In  bonis  Terrible,  2 
Sw.  &  T.  8. 

The  fact  that  a  codicil  is  found  attached  by  tape  to  a  will  Codicil 
which  has  been  revoked  by  a  later  will  will  not  revive  the  revoked  will, 
revoked  will    Marsh  v.  Marsh,  1  Sw.  &  T.  528, 

A  will  which  has  been  destroyed  and  no  longer  exists  in  Destroyed 
writing  cannot  be  revived  by  a  codicil,  though  there  may  be  a 
<iraft  of  the  will  in  existence.    Hale  v.  Tokelove,  2  Rob.  318  ; 
I^ewton  V.  Newton,  12  Ir.  Ch,  118 ;  Rogers  v.  Ooodenough,  2 
Sw.  &  T.  342. 

A  codicil  which  refers  to  a  will  by  date  and  makes  certain  Codicil  con- 
alterations  in  it  and  then  confirms  the  will,  does  not  revive  so  altered  b>' 
much  of  the  will  as  has  been  altered  by  intermediate  codicils,  earlier  cvxiicil. 
Ombie  v.  MacDoual,  4  Ves.  610 ;  Qreen  v.  Tribe,  9  Ch.  D. 
231. 

But  a  second  codicil  confirming  the  will  and  reciting  and 

treating  as  unrevoked  certain  dispositions  of  the  will  which 

have  in  fact  been  revoked  by  a  first  codicil,  revives  the  will 

without  the  alterations  made  by  the  first  codicil.     McLeod  v. 

McNab,  (1891)  A.  C.  471,  P.  C. 

Where  a  testator  had  by  a  third  codicil  revoked  the  first  and 
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Chap,  vin^  second  codicils,  and  by  a  fourth  codicil  confirmed  his  will  and 
former  codicils,  it  was  held  that,  as  the  fourth  codicil  confirmed 
the  third,  the  first  and  second  remained  revoked.  In  bonis 
Ga/rritt,  66  L.  T.  379. 

B.  R&pvhlication. 

Republication  A  distinction  must  be  made  between  revival  of  a  revoked 
testamentary  testamentary  instrument  and  republication  of  a  valid  testamen- 
mstnunent.  ^jy  instrument  in  such  a  way  as  to  make  it  operate  as  at 
the  date  of  republication. 

It  is  clear  that  any  reference  which  would  be  sufficient  to 
revive  a  revoked  instrument  would  be  sufficient  to  republish  an 
earlier  unrevoked  instrument.  But  a  reference,  sufficient  to 
republish,  would  not  necessarily  revive  a  revoked  instrument. 

Thus  a  codicil  described  as  a  codicil  to  a  will  republishes  the 
will  though  is  may  not  be  sufficient  to  revive  the  will  if  revoked. 
Acherley  v.  Vernon,  3  B.  P.  C.  107 ;  Ba/mea  v.  Crowe,  1  Ves. 
J.  486  ;  Skinner  v.  Ogle,  5  N.  of  C.  74 ;  1  Rob.  363 ;  Rowley 
V.  Eyton,  2  Mer.  128  as  corrected  in  45  Ch.  D.  637. 

Again,  a  testamentary  instrument  not  described  as  a  codicil 
but  written  at  the  foot  of  the  will  and  containing  a  reference  to 
the  executoi*s  named  in  the  will  republishes  the  will.  Serocold 
V.  Heming,  2  Lee,  Eccl.  490. 

But  a  will  is  not  republished  by  a  testamentary  instrument 
not  described  as  a  codicil  and  not  containing  any  reference  to 
the  will    In  re  Smith ;  BUke  v.  Roper,  45  Ch.  D.  632. 

A  codicil  referring  to  a  will  of  a  particular  date  does  not 
republish  an  intermediate  codicil.  Burton  v.  Newbery,  1  Ch. 
D.  234. 

• 

C.  Incorporation  of  Documents, 
Incoi-poration       Any  document  in  existence  when  the  will  is  executed,  and 

of  documents.        /v»  .        i      i         mi 

sufficiently  descnbed  to  enable  it  to  be  identified,  may  be  in- 
corporated with  the  will,  and  may  be  referred  to  for  purposes  of 
construction,  whether  incorporated  in  the  probate  or  not 
Hvichings  v.  Wood,  2  Moo.  P.  C.  355  ;  Aaron  v.  Aaron,  3  De 
G.  &  S.  475  ;  In  bonis  Sunderland,  1  P.  &  D.  198 ;  In  bonis 
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Mercer,  2  P.  &  D.  91 ;  In  bonis  Daniell,  8  P.  D.  14  ;  see  In    Chap.  Yni. 
hmis  PascaU,  1  P.  &  D.  606  ;  In  bonis  OiU,  2  P.  &  D.  6  ; 
Q^Uiampton  v.  Going,  24  W.  R  917  ;  In  bov^is  Garnett,  (1894) 
P.  90. 
It  has  been  said  that  the  document  must  not  only  be  in  fact  Whether 

,,.,,.  1    1  1         1        •  1       document 

in  existence  when  the  will  is  executed,  but  also  that  it  must  be  must  be 
described  as  existing.     Van  Straubenzee  v.  Monk,  3  Sw.  &  T.  J^^sting. 
6;  In  bonis  Walking,  1  P.  &  D.  19  ;  In  bonis  DaRow,  ib. 
189 ;  In  bonis  Sunderland,  ib.  198  ;  In  re  Kehoe,  13  L.  R. 
Ir.l3. 

It  would  seem,  however,  that  if  the  document  is  proved  to 
have  been  in  existence  at  the  date  of  the  will,  and  is  sufficiently 
identified  by  the  description  in  the  will,  it  is  not  necessary  that 
it  should  be  actually  described  as  existing.  See  Singleton  v. 
Tomliimn,  3  App.  C.  404 ;  In  re  Coyte ;  Coyte  v.  Goyte,  56 
L.  T.  510. 

It  seems  that  a  document  sufficiently  referred  to  in  the  will,  Incoi-poration 

1       ,  ,  ...  of  documents 

though  not  in  existence,  may  be  incorporated  if  it  exists  at  the  in  existence 
date  of  a  codicil  to  the  will.     In  bonis  Hunt,  2  Rob.  622  ;  In  ^u/^ 
honis  Stewart,  32  L.  J.  P.  94  ;  3  Sw.  &  T.  192  ;  4  Sw.  &  T.  211  ; 
In  bonis  Lady  Truro,  1  P.  &  D..201,  not  following  In  bonis 
Mathm^  32  L.  J.  P.  115  ;  3  Sw.  &  T.  100. 

But  for  this  purpose  it  must  be  clear  that  the  will,  if  read  as 
of  the  date  of  the  codicil,  refers  to  a  definite  instrument,  and 
that  the  instrument  in  question  satisfies  the  description  in  the 
^^ffl.   Durliam  v.  Northen,  (1895)  P.  66. 

^"8,  a  codicil  confirming  a  will,  which  directs  certain  property 
^0  he  distributed  as  the  testator  may  by  any  memoi*audum  or 
^^  direct,  will  not  have  the  eflfect  of  incorporating  memoranda 
executed  between  the  dates  of  the  will  and  codicil.  In  bonis 
^f^ter,  29  L.  J.  P.  155 ;  see  In  bonis  Waimer,  10  W.  R 
•^*8;  In  bonis  MacGregor,  60  L.  T.  840. 

^  memorandum  not  described  as  a  codicil  written  on  the  Memorandum 
^k  or  the  fourth  side  of  a  paper  containing  an  invalid  will  to  JSlL*° 
^Dich  it  does  not  refer  does  not  inqorporate  the  will.     In  bonis 
^^nrnond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  47  L.  J.  P.  63  ;  see 
In  hmis  WiUmott,  1  Sw.  &  T.  36. 

go  a  reference  to  executors  "  hereunder  named,"  or  the  words 
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Chap.  Yin. 


Memoitindum 
referring  to 
contents  of 
will. 


Reference  to 
a  will  in  a 
codicil  incor- 
porates an 
unattested 
will. 


Reference  to 

unattested 

codicil. 


Reference  to 
will  where 
there  are  a 
valid  will 
and  codicils. 


Reference  to 
will  where 


"  turn  over,"  will  not  incorporate  a  clause  not  contained  in  the 
body  of  the  will,  though  written  before  execution.  In  bonis 
DaUoWy  1  P.  &  D.  189  ;  /ri  bonis  Dearie,  39  L.  T.  N.  S.  93 ; 
see  In  bonis  Watkins,  1  P.  &  D.  19. 

On  the  other  hand,  the  words  "  see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the 
second  side  of  a  sheet  of  paper,  by  the  side  of  which  was  also 
written  "  see  over,"  with  an  asterisk.  In  bonis  Birt^  2  P.  &  D. 
214.     See  In  bonis  Greenwood^  (1892)  P.  7. 

The  cases  above  cited  on  the  subject  of  revival  are  also 
authorities  on  the  subject  of  incoi'poration. 

Thus  it  would  seem  that  a  memorandum  at  the  foot  of  a  will, 
referring  to  something  contained  in  the  will,  would  incorporate 
it,  though  there  is  no  express  reference  to  the  will  as  such.  In 
bonis  Terrible^  2  Sw.  &.  T.  8 ;  In  bonis  Widdrimgtony  35 
L.  J.  P.  66  ;  see  Gardiner  v.  Courthope,  12  P.  D.  14. 

Upon  similar  principles  it  has  been  held  that  a  testamentary 
disposition  not  described  as  a  codicil,  but  written  on  the  back 
of  the  will  underneath  two  codicils  described  as  codicils  to  the 
will,  and  altering  a  provision  contained  in  the  second  codicil, 
had  the  effect  of  republishing  the  will  and  codicik  Quest  v. 
WiUasey,  2  Bing.  429  ;  3  Bing.  614. 

A  reference  by  a  duly  attested  codicil  to  a  will  incorporates 
the  will,  if  the  reference  is  such  as  to  show  that  the  testator 
intended  to  incorporate  it,  and  if  there  is  only  one  document  in 
existence  to  which  the  term  "  will'*  can  apply.  Barnes  v.  Crowe, 
1  Ves.  Jun.  485 ;  Doe  d.  Williams  v.  Evans,  1  Cr.  &  Mee.  42 ; 
Allen  V.  Maddock,  11  Moo.  P.  C.  427 ;  In  bonis  Heathcote, 
6  P.  D.  31. 

Similarly,  a  reference  in  a  codicil  to  a  prior  unattested  codicil 
will  incorporate  it.  Ingoldby  v.  Ingoldhy,  4  N.  of  C.  493; 
SmitKs  Case,  2  Curt.  796. 

A  reference,  however,  in  a  codicil  to  a  will  and  prior  codicils, 
where  there  are  a  will  and  codicils  duly  attested,  will  not  in- 
corporate a  codicil  not  duly  attested.  Croker  v.  Marquis  of 
HeHford,  3  Curt.  468 ;  4  Moo.  P.  C.  839. 

And  upon  the  same  principle  it  would  seem  that  a  reference 
by  a  codicil  to  a  will,  where  there  are  a  duly  attested,  will  and 
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some  unattested  codicils,  will  not  set  up  the  unattested  codicils.    Chap,  vni^ 
Utterton  v.  Robins,  1  Ad.  &  K  423  ;    2  Nev.  &  M.  821 ;    In  there  are  a 
bonis  Phdps,  6  N.  of  C.  695 ;  Hayn£8  v.  Hill,  7  N.  of  C.  unatt^ted 
256 ;  see,  however,  Badbum  v.  Je7'vi8y  3  B.  450 ;  Guest  v.  ^^^^^^i^*- 
WiOasey,  2  Bing.  429 ;  3  Bing.  614. 

Possibly  a  reference  to  a  will  in  general  terms  would  incor-  will  may 
porate  all  the  valid  instruments  constituting  the  will,  such  as  a  ^d^codicUs. 
wiU  and  several  codicils. 

A  codicil  referring  to  a  will  by  date  incorporates  the  will  of  Reference  to 
that  (late  only,  and  not  subsequent  codicils.    Burton  v.  New- 
bery,  1  Ch.  D.  434 ;  In  bonis  Reynolds,  3  P.  &  D.  35. 

The  case  is  not  altered  by  the  fact  that  a  valid  codicil  referring 
to  the  wiU  by  date  is  written  on  the  same  paper  as  a  valid  will 
and  an  intermediate  unattested  codicil.  In  bonis  Hutton, 
5  N.  of  C.  598  ;  In  bonis  Phelps,  6  ib,  695  ;  /ti  bonis  WiUmott, 
1  Sw.  &  T.  36  ;  In  re  SpoUen,  5  L.  R.  Ir.  403. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part  of  the 
will,  a  subsequent  codicil  referring  to  the  will  by  date  and  con- 
firming it  will  have  the  eflFect  of  confirming  the  codicil  as  well. 
See  Gordon  v.  Lord  Reay,  5  Sim.  274,  disapproved  in  Burton  v. 
Newbery,  supra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by  date, 
and  then  confirms  the  "said  will,"  the  term  "  will'*  may  include 
both  will  and  codicil.    Aaron  v.  Aaron,  3  De  G.  &  S.  476. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil  to 
my  will "  would  incorporate  a  codicil  headed  "  This  is  a  third 
codicil  to  my  will,"  see  StockU  v.  Punshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter  the  Effect  of  in- 
effect  of  the  instrument  so  far  as  it  is  already  valid.  So  far  as 
it  is  invalid  as  an  independent  instrument  it  takes  effect  as  a 
testamentary  disposition,  subject  to  the  ordinary  rules  as  to 
iftpse,  ademption,  &;c.,  applicable  to  wills.  Bizzey  v.  Flight,  3 
Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  a  Paper  not  in 
testamentary  instrument  cannot  be  incorporated  in  it  or  referred  cSnot  ?e 
to  for  purposes  of  construction.     Countess  Ferrams  v.  Lord  incorporated. 
Eertj&rd,  8  Curt.  468 ;  In  bonis  Wathins,  1  P.  &  D,  19 ;  In 
bonis  Dallow,  ib.  189 ;  Singleton  v.  TorrUin^on,  3  App.  C.  404 ; 
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Chap.  VIII. 


Power  cannot 
be  reserved  by 
will  of  making 
a  subsequent 
unattested 
will. 


Persons  to 
take  under  a 
particular 
description 
may  depend 
ou  a  subse- 
quent act  of 
tne  testator. 


Gift  on 
trusts  de- 
clared by 
parol  to  the 
trustee. 


Gift  on  trust ; 
trust  disclosed 
later. 


Smith  V.  Conder,  9  Ch.  D.  170  ;  see  In  bonis  Keller,  61  L.  J.  P. 
39  ;  65  L.  T.  763. 

A  testator  cannot  reserve  by  his  will  the  power  of  making 
a  testamentary  disposition  of  his  property  by  a  subsequent 
unattested  paper.     Haberghavi  v.   Vincent,  2  Ves.  Jan.  204 ; 

4  B.  C.  C.  353 ;  Countess  Ferra/ris  v.  Lord  HeHford,  3  Curt 
468  ;  4  Moo.  P.  C.  339. 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed  by  a 
letter  to  be  signed  by  the  testator  is  invalid.    Johnson  v.  Bail, 

5  De  G.  &  S.  85. 

But  there  is  no  objection  to  a  gift  to  persons  to  be  ascertained 
by  a  subsequent  act  on  the  part  of  the  testator,  provided  the 
act  is  one  which  must  be  done  as  the  natural  result  of  the  state 
of  the  property  at  the  date  of  the  will,  and  is  in  no  way  de- 
pendent upon  a  power  reserved  by  the  will.  Stubbs  v.  Sargon, 
2  Kee.  255  ;  3  M.  &  Cr.  507,  where  the  gift  was  to  the  persons 
who  should  be  in  copartnership  with  the  testatrix  at  the  time 
of  her  decease,  or  to  whom  she  should  have  disposed  of  her 
business. 

Where  a  gift  is  made  by  will  to  a  person,  and  it  appears  on 
the  face  of  the  will  that  the  gift  is  to  be  held  on  trust,  but  the 
trusts  are  not  declared,  oral  evidence  of  the  trusts  is  admissible 
if  they  have  been  communicated  to  the  legatee  prior  to  the 
execution  of  the  will.  Crook  v.  Brooking,  2  Vern.  50,  106 ; 
Pring  v.  Pring,  2  Vern.  98  ;  limine  v.  Sullivan,  8  Eq.  673 ; 
Riordan  v.  Banon,  I.  R  10  Eq.  469  ;  In  re  Fleetwood ;  Sid- 
greaves  V.  Brewer,  49  L.  J.  Ch.  514;  15  Ch.  D.  594;  see 
Scott  V.  Brownrigg,  9  L.  R  Ir.  246 ;  In  bonis  Marchant,  (1893) 
P.  254,  a  curious  case. 

It  has  been  said  that  where  the  will  discloses  that  a  bequest 
is  made  to  a  person  as  a  trustee,  but  the  nature  of  the  trusts  is 
not  disclosed,  evidence  of  the  trusts  is  admissible,  if  they  have 
been  communicated  to  the  legatee  after  the  execution  of  the 
will.  See  Moss  v.  Cooper,  1  J.  &  H.  352  ;  Riordan  v.  Banon, 
I.  R  10  Eq.  469  ;  In  re  Fleetwood ;  Sidgreaves  v.  Brewer,  49 
L.  J.  Ch.  514  ;  15  Ch.  D.  594,  where  Johnson  v.  BaU,  5  D.  G. 
&  S.  85,  which  is  an  authority  to  the  contrary,  is  discussed. 

But  if  the  trusts  are  contained  in  a  letter  not  incorporated 


SECRET  TRUSTS.  65 

with  the  will  and  not  communicated  to  the  trustees  till  after    Chap,  vni. 
the  testator's  death,  the  trusts  fail.    Scott  v.  Brownrigg,  9  L.  R. 
Ir.  246. 

D.  Secret  Truats. 

The  distinction  between  the  class  of  cases  where  it  appears  on 
the  face  of  the  will  that  there  is  a  trust  and  those  mentioned 
below,  where  an  absolute  bequest  is  made  upon  a  secret  trust 
accepted  by  the  legatee,  though  fine  is  real. 

In  the  latter  cases  the  legatee  would  be  enabled  to  commit  a 
fraud  if  evidence  of  the  trust  were  not  admitted.  In  the  former 
cases  he  is  a  trustee  upon  the  face  of  the  will,  and  cannot  there- 
fore in  any  case  take  beneficially. 

Where  a  gift  is  made  in  absolute  terms,  but  the  testator  before  Secret  trust, 
or  after  the  date  of  his  will  communicates  to  the  legatees  his 
intention  that  they  are  to  hold  the  gift  in  trust,  and  they  either 
accept  the  trust  or  acquiesce  in  it  by  silence,  evidence  of  the 
trust  is  admissible.     Mo88  v.  Cooper,  1  J.  &  H.  852. 

Such  evidence  is  admissible,  although  the  will  states  that  the 
gift  is  not  by  way  of  trust  RusseU  v.  Jackson,  10  Ha.  204 ; 
Re  Spencer's  Will,  57  L.  T.  519  ;  see  Pryor  v.  Pryor,  2  D.  J.  & 
S.  205 ;  In  re  Crawshay ;  Crawshay  v.  Crawshay,  43  Ch. 
D.  615. 

The  details  of  the  trust  must  be  disclosed  to  the  trustees  in 
the  testator's  lifetime,  otherwise  it  cannot  be  enforced,  and  the 
devisee  will  take  as  trustee  for  the  next  of  kin  or  heir.  In  re 
Boyes ;  Bayes  v.  Carritt,  26  Ch.  D.  631. 

Where  a  gift  is  made  to  A.  and  B.  on  the  faith  of  a  promise  Gift  procured 
by  A.,  given  before  the  gift  is  made,  to  apply  it  to  certain  holS'S^in^  *° 
trusts,  the  trust  is  fastened  on  to  the  gift  to  both,  though  B.  may  *™®^ 
not  have  been  aware  of  the  trust,  on  the  principle  that  no  one 
can  take  advantage  of  a  gift  procured  by  fraud.     Russell  v. 
Jackson,  10  Ha.  204. 

Where  a  ^ft  is  made  to  A.  and  B.  as  tenants  in  common,  the  Gift  to  per- 
intention  being  to  create  a  trust  which  is  subsequently  com-  subsequently 
municated  to  A.  but  not  to  B.,  the  gift  to  A.  only  is  fixed  with  *^^®^*  '"*»^- 
the  trust   Tee  v.  Ferris,  2  K.  &  J.  357;  Rowbotham  v.  Dunnett, 
S  CL  D.  430. 

T.W.  F 
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Chap.  ym.  K  the  gift  is  made  to  joint  tenants,  and  the  trust  is  subse- 
quently disclosed  to  and  accepted  by  one  of  them  only,  it  seems 
the  trust  is  fastened  upon  the  whole  gift.  See  Jonea  v.  Badley, 
8  Eq.  635  ;  Rowhotham  v.  Dunnett,  8  Ch.  D.  480. 

In  cases  of  secret  trust  the  intention  to  create  a  trust  must 
be  clearly  established.  Jones  v.  Badley,  8  Ch.  862  ;  McCormick 
V.  Orogan,  L.  R  4  H.  L.  82 ;  Re  Downing'a  Residuary  Estate, 
60  L.  T.  140. 
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CHAPTER  IX. 


PROBATE  AND  ITS  EFFECT. 

Evert  instrument  containing  a  testamentary  disposition  or     chap.  ix. 
affecting  a  prior  testamentary  disposition  of  personal  property,  what  may  be 
is  entitled  to  probate  if  properly  executed  and  attested.     In  V^"^^ 
bonis  Durance,  2  P.  &  D.  406. 

A  testamentary  instrument  appointing  an  executor  is  entitled  instrument 
to  probate,  though  the  executor  renounces  probate.     O'Dwyer  executor?^ 
V.  Oeare^  1  Sw.  &  T.  465 ;  29  L.  J.  P.  47  ;  In  bonis  Lancaster, 

1  Sw.  &  T.  464 ;  In  bonis  Jordam,  1  P.  &  D.  655. 

A  properly  attested  codicil  is  entitled  to  probate  by  itself,  Codicil. 
although  it  may  by  its  language  be  dependent  on  an  unattested 
will    Gardiner  v.  Courthope,  12  P.  D.  14. 

A  will  to  take  effect  upon  a  contingency  is  not  admissible  Contingent 
to  probate  for  any  purpose  if  the  contingency  does  not  happen, 
and  is  inoperative  to  revoke  a  previous  will.    In  bonis  Hugo, 

2  P.  D.  78. 

But  the  principle  does  not  apply  to  a  codicil  which  will  be  Contingent 
admitted  to  probate,  even  if  it  is  conditional  and  contains  a  *^ 
declaration  that  it  is  not  to  be  proved  unless  the  condition  is 
fulfilled,  as  it  may  have  the  effect  of  republishing  the  will. 
In  bonis  Da  Silva,  2  Sw.  &  T.  815  \  In  bonis  CoUey,  8  L.  R 
Ir.248. 

An  instrument  appointing  guardians  merely  is  not  entitled  to  Instrument 
probate.    In  bonis  Morton,  88  L.  J.  P.  87.  gS^ia^ 

Probate  of  the  will  of  a  married  woman  is  now  granted  in  Wills  of 
the  ordinary  common  form,  whether  she  was  married  before  or  women, 
since  the  commencement  of  the  Married  Women's  Property  Act, 
1882.    See  Probate  Rules,  March,  1887,  cited  In  rt  Lambert's 

F  2 
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Chap.  IX. 


Effect  of 
probate. 


Appointment 
of  executor. 


Estate;  Stanton  v.  Lambert,  39  Ch.  D.  626  :  In  re  Jevers,  13 
L.  R.  Ir.  1 ;  In  bonis  Price,  12  P.  D.  137. 

The  effect  of  such  probate  is  to  enable  the  executor  to  get  in 
the  assets,  whether  they  pass  under  the  will  or  not,  but  it  does 
not  affect  the  beneficial  title.  In  re  Lambert's  Estate ;  Stanton 
V.  Lambefi%  39  Ch.  D.  626  ;  SrnaH  v.  Tranter,  43  Ch.  D.  587. 
Will  of  realty.  A  will  disposing  of  real  estate  only,  though  the  real  estate 
may  be  directed  to  be  converted  and  debts  and  legacies  may  be 
directed  to  be  paid,  is  not  entitled  to  probate.  In  bonis  Drum- 
mond,  2  Sw.  &  T.  118 ;  In  bonis  Booth,  3  P.  &  D.  177. 

For  the  purpose  of  probate  the  proceeds  of  sale  of  land  sold 
under  the  Settled  Estates  Act  and  subject  to  re-investment 
in  land  is  to  be  treated  as  realty.     In  bonis  Lloyd,  9  P.  D.  65. 

But  if  the  real  estate  disposed  of  is  under  another  instrument 
held  upon  trust  for  sale  so  as  to  be  converted  in  equity,  the  will 
is  entitled  to  probate.    In  bon>is  Ghinn,  9  P.  D.  242. 

A  will  disposing  of  realty  only  is  entitled  to  probate  if  the 
testator  appoints  an  executor.  In  bonis  Jordan,  1  P.  &  D. 
555  ;  In  bonis  Miskelly,  I.  R.  4  Eq.  62 ;  In  bonis  Cvhbon,  11 
P.  D.  169. 

The  will  of  a  married  woman  disposing  only  of  real  estate 
belonging  to  her  for  her  separate  use  and  appointing  an  executor 
was,  even  before  the  Married  Women's  Property  Act,  1882, 
entitled  to  probate.  Brownrigg  v.  Pike,  7  P.  D.  61 ;  In  bonis 
Hoimbuckle,  15  P.  D.  149. 

Before  the  Married  Women's  Property  Act,  1 882,  the  will  of 
a  married  woman  made  in  pursuance  of  a  power,  and  taking 
effect  only  upon  real  estate,  was  not  entitled  to  probate  where 
the  married  woman  survived  the  coverture  without  republishing 
the  will,  though  an  executor  might  be  appointed.  O'Dwyer  v. 
Oeare,  1  Sw.  &  T.  465 ;  In  bonis  Barden,  1  P.  &  D.  325  ;  In 
bonis  Tomlinson,  6  P.  D.  209. 

Where  a  testator  makes  two  wills  not  referring  to  each  other, 
one  of  property  in  England  and  the  other  of  property  abroad, 
and  appoints  different  executors,  the  foreign  will  is  not  entitled 
to  probate.  In  bonis  Cood,  1  P.  &  D.  449 ;  In  bonis  Smart, 
32  W.  R.  724. 

As  to  the  principle  on  which  grants  should  be  made  of  probate 
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of  wills  of  persons  domiciled  abroad,  see  In  bonis  Earl,  1  P.     Chap.  ix. 
&  D.  450 ;  In  bonis  Brieaeviann,  (1894)  P.  260. 

Where  the  testator  made  two  wills,  one  of  property  vested  in 
him  as  trustee,  the  other  of  his  own  property,  the  two  wills 
were  included  in  one  probate.     In  bonis  Clans,  31  W.  R.  924. 

If  a  will  purports  to  be  properly  executed  and  attested,  and  Perfect  will 
there  is  no  doubt  that  it  is  the  testator's  will,  the  Court  will  to  be  duly 
assume  that  it  was  properly  executed  and  attested,  though  the  ^*®<^^*®d- 
evidence  of  the  attesting  witnesses  as  to  the  execution  may  not 
be  satisfactory.     This  doctrine,  of  course,  does  not  apply  if  the 
recollection  of  the  attesting  witnesses  as  to  some  defect  in  execu- 
tion is  clear.     Lloyd  v.  Roberts,  12  Moo.  P.  C.  158  ;   Wright  v. 
Sanderson,  9  P.  D.  149  ;   Woodhouse  v.  Balfour,  13  P.  D.  2 ; 
WyaU  V.  Berry,  (1893)  P.  5  ;  Clery  v.  Bari-y,  21  L.  R.  Ir.  152  ; 
Glover  v.  Smith,  57  L.  T.  60 ;  Dayman  v.  Dayman,  71  L.  T.  699. 

In  the  absence  of  an  attestation  clause,  or  if  the  attestation  Affidavit  of 
clause  does  not  state  the  performance  of  the  necessary  ceremonies,  ^^  "^^^' 
the  will  must  be  proved  by  an  aflSdavit  of  one  of  the  witnesses. 
Bryan  v.  White,  2  Rob.  315  ;  Belbin  v.  Skeats,  1  Sw.  &  T.  148 ; 
Bovmian  v.  Hodgson,  1  P.  &  D.  362  ;  In  bonis  Wilson,  1  P.  &  D. 
269. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses,  the  Attesting 

witnesses 

will  will  be  presumed  to  have  been  duly  executed,  even  in  the  dead. 
absence  of  an  attestation  clause.  Burgoyne  v.  Showier,  1  Rob. 
5 ;  In  bonis  Luffman,  5  N.  of  C.  183 ;  In  bonis  Dickson,  6 
N.  of  C.  278  ;  Vinnicomb  v.  Butler,  13  W.  R.  392  ;  In  bonvi 
Xicks,  34  L.  J.  P.  30  ;  In  bonis  Bees,  ib.  56  ;  Foot  v.  Stanton,  1 
Dea.  19  ;  2  Jur.  N.  S.  380  ;  In  bonis  Torre,  8  Jur.  N.  S.  494  ; 
In  bonis  Pvddephatt,  2  P.  &  D.  97  ;  see  In  bonis  Jones,  46 
L.  J.  P.  80 ;  Clarke  v.  Clarke,  5  L.  R.  Ir.  47  ;  Harris  v.  Knight, 
15  P.  D.  170  ;  In  bonis  Malim,  19  L.  R.  Ir.  231. 
Declarations  by  a  testator  that  he  has  duly  executed  his  will  Declarations 

,      .     ...  .,  n  'j.      y  •  r       r       •     bj' testator. 

are  madmissible  as  evidence  of  its  due  execution.     In  bonis 
Ripley,  1  Sw.  &  T.  68 ;  see  1  P.  D.  227. 

A  foreign   probate    will    not    atfect    personal   property   in  Foreign 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  a  ^^°  *  *^' 
foreign  country  will  be  admitted  to  probate  in  England  without 
urther  evidence  of  the  validity  of  the  will.     In  bonis  Smithy 


70 


PROBATE  AND   ITS   EFFECT. 


Chap.  IX. 


Probate  of 
translation. 


Whether  in- 
corporated 
document 
ahould  be 
included  in 
probate. 


16  W.  R  1130 ;  In  bonis  Earl,  1  P.  &  D.  450 ;  In  bonis  HiU, 
2  P.  &  D.  89 ;  MiMer  v.  Jaines,  3  P.  &  D.  5  ;  /n  bonis  Rule,  4 
P.  D.  76  ;  see  In  bonis  Frin^  Henry  the  69^A,  49  L.  J.  P.  67 ; 
In  bonis  Dost  Aly  Khan,  6  P.  D.  6  ;  In  re  VaUance,  48  L.  T. 
941. 

Where  the  will  has  been  proved  abroad  the  codicils  must 
also  be  proved  abroad.    In  bonis  MiUer,  8  P.  D.  167. 

As  to  Scotch  coDfirmatioDS,  see  21  &  22  Vict.  c.  56,  sects.  12, 
16;  In  bonis  Ryde,  2  P.  &  D.  86  ;  Hood  v.  Lord  Barrington, 
6  Eq.  218 ;  In  bonis  Swing,  6  P.  D.  19. 

As  to  Irish  probates,  see  20  &  21  Vict  c.  79,  sect.  95. 

As  to  the  power  of  the  Court  to  look  at  a  copy  of  a  will  in 
French  when  an  English  translation  has  been  proved,  see  In 
re  Clifs  Trusts,  (1892)  2  Ch.  229. 

The  question  whether  documents  not  in  themselves  of  a 
testamentary  character  but  incorporated  with  the  will  should  be 
included  in  the  probate  is  mainly  one  of  convenience. 

If  the  document  is  valid  in  itself  independently  of  the  will,  it 
would  seem  that  it  need  not  be  included  in  the  probate,  if  there 
is  a  difficulty  in  procuring  its  production.  SJieldon  v.  Slieldon, 
1  Rob.  81  ;  In  bonis  Sebthorp,  1  P.  &  D.  106. 

If  the  document  derives  its  validity  fi-om  the  will  it  ought, 
as  a  general  rule,  to  be  included  in  the  probate.  Sheldon  v. 
Sheldon,  swpra. 

If  the  document  incorporated  with  the  will  is  itself  testa- 
mentary it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  to  and  incorporates  a 
foreign  will  the  foi*eign  will  must  be  included  in  the  probate, 
though  the  executors  of  the  English  will  may  have  nothing  to 
do  with  the  property  disposed  of  by  the  foreign  will.  In  bonis 
Ha/rris,  2  P.  &  D.  83  ;  In  bonis  Lord  Howden,  43  L.  J.  P.  26 ; 
In  bonis  Crawford,\b  P.  D.  212 ;  In  bonis  Lockhart,  69  L.  T.  21. 

On  the  other  hand,  where  the  testator  makes  two  independent 
wills,  one  disposing  of  property  in  England  and  the  other  of 
pi'operty  in  a  foreign  country,  probate  may  be  granted  of  the 
English  will  alone.  In  bonis  Astor,  1  P.  D.  150  ;  In  bonis 
Bolton,  12  P.  D.  202 ;  In  bonis  CaUavxiy,  15  P.  D.  147 ;  In 
bonis  De  La  Rue,  15  P.  D.  185  ;  In  bonis  Seaman,  (1891)  P. 
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253 ;  In  bonis  Fraser,  (1891)  P.  285 ;  In  bonis  Tamplin,  (1894)     Chap,  ix. 
P.  39. 

Where  the  deceased  person  makes  no  disposition  of  his 
English  property,  but  leaves  a  will  expressly  confined  to  foreign 
property,  administration  of  the  English  property  will  be  granted 
as  upon  an  intestacy.    In  bonis  Mann,  (1891)  P.  293. 

Where  a  clause  of  a  revoked  instrument  is  incorporated  the 
clause  alone  will  be  included  in  the  probate.  In  bonis  Kehoe, 
7  L.  R.  Ir.  343. 

Probate  of  a  will  must  be  applied  for  in  the  Probate  Division,  Where  will 
and  no  proceedings  can  be  taken  under  a  will  of  personal  pro-  ^oved. 
perty  till  the  will  has  been  proved,  unless,  perhaps,  probate  is 
alleged  and  admitted  on  the  pleadings.  Pinney  v.  Hunt,  6  Ch. 
D.  98 ;  see  2am  v.  Commercial  Bank  of  Sydney,  12  Q.  B.  D. 
294 ;  Priestman  v.  Thomas,  9  P.  D.  210  ;  Bradf(yrd  v.  Yowrtg, 
26  Ch.  D.  656  ;  see  29  Ch.  D.  617  ;  In  re  Masonic  and  General 
Life  Assurance  Co.,  32  Ch.  D.  373. 

By  20  &  21  Vict.  c.  77,  sect.  62,  it  is  provided  that  where  the  Probate,  how 
will  is  proved  in  solemn  form,  or  its  validity  declared  in  a  con-  ^^\^tv. 
tentious  matter,  the  probate  shall  be  conclusive  evidence  of  the 
vaUdity  and  contents  of  the  will  in  all  proceedings  affecting  real 
estate. 

Sect.  64  provides  in  effect  that  if  probate  of  a  will  not 
proved  in  solemn  form  is  intended  to  be  used  in  an  action  as 
evidence  of  a  testamentary  disposition  affecting  realty,  ten  days' 
notice  before  the  trial  of  the  intention  to  use  the  probate  as 
evidence  may  be  given ;  and  if  the  opposite  party  does  not 
within  four  days  after  receiving  such  notice,  give  notice  that  he 
disputes  the  validity  of  the  will,  the  probate  will  be  primd  facie 
evidence  of  the  will,  its  validity  and  contents.  Barraclough  v. 
Greenhough,  L.  R.  2  Q.  B.  612. 

Where  the  will  has  not  been  proved  there  can  be  no  doubt  Action  to 
that  an  action  will  lie  in  the  Chancery  Division  to  establish  it,  ^  real^estate. 
so  far  as  it  relates  to  real  estate.     For  the  old  practice  on  this 
subject,  see  a  valuable  note  in  Mr.  Dunning's  Concise  Prece- 
dents, p.  510,  et  seq. 

Probate  is  conclusive  upon  the  question  whether  the  will  does  chancery 
or  does  not  express  the  time  vrill  of  the  testator.  Division  will 
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Chap.  IX.  If  the  whole  or  any  part  of  a  will  is  procured  by  fraud  the 

not  set  Mide  objection  must  be  taken  when  probate  is  applied  for.                                 i 

of  legatee.  After  probate  of  a  will  has  been  granted  no  proceedings  can               ' 


be  taken  in  the  Chancery  Division  to  have  the  legatee  of  the 
whole  or  any  part  of  the  property  bequeathed  declared  a  trustee 
on  the  ground  of  fraud.  Alien  v.  M*Pher8on,  1  H.  L.  191 ; 
Meluish  v.  MUtooi,  3  Ch.  D.  27. 

It  would  seem  that  the  same  principle  would  apply  even  in 
such  a  case  as  that  already  cited  of  Mitchell  v.  Gard,  3  Sw.  &, 
T.  75,  supra,  p.  23,  and  see  Betts  v.  Doughty,  o  P.  D.  26  ,  In  re 
Birchall ;  Wilson  v.  Birclially  29  W.  R.  461. 

In  a  Court  of  Construction  no  evidence  is  admissible  to  show 
that  a  clause  was  left  in  the  will  by  mistake.  In  re  ByvxUer  ; 
Bywater  v.  Clarke,  18  Ch.  D.  17. 


^ 
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WHAT    PROPERTY   MAY   BE  DISPOSED   OF   BY   WILL. 

By  sect.  3  of  the  Wills  Act,  it  is  enacted  that  every  person       Chap,  x. 
Biay,   by   his  will,   bequeath   or  dispose   of  "  all    real   estate  i  Vict.  c.  26, 
and  all  personal  estate  which  he  shall  be  entitled  to,  either  at   ,j^  ^      . , 
law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  not  so  ^&y  be  dis- 
devised,  bequeathed  or  disposed  of,  would  devolve  upon   the  wiU ; 
beir-at-law,  or  customaiy  heir  of  him,  or,  if  he  became  entitled 
by  descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator ;  and  that  the  power  thereby  given  shall  extend  to  all  comprising 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  freeliold?and 
or  customary  or  copyhold,  notwithstanding  that   the   testator  ^°?j![^^}*^^ 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or  surrender 
notwithstanding  that,  being  entitled  as  heir,  devisee  or  other-  admittance ; 
wise  to  be  admitted  thereto,  he  shall  not  have  been  admitted  JhemTs^conld 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of  "°^  ^  devised 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  Act; 
or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if 
this  Act  had  not  been  made,  or  notwithstanding  that  the  same, 
in  consequence  of   there  being   a  custom   that   a  will   or  a 
surrender  to  the  use  of  a  will  should  continue  in  force  for  a 
limited  time  only,  or  any  other  special  custom,  could  not  have 
Aeen  disposed  of  by  will  according  to  the  power  contained  in 
tliis  Act,  if  this  Act  had  not  been  made  ;  and  also  to  estates  estRtes  pu7* 
pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special  ""^^***' 
occupant  thereof,  and   whether  the   same   shall  be   freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  the  same  shall  be  a  corporeal  or 
an  incorporeal  hereditament ;  and  also  to  all  contingent,  execu- 
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tory,  or  other  future  interests  in  any  real  or  personal  estate, 
whether  the  testator  may  or  may  not  be  ascertained  as  the 
person  or  one  of  the  persons  in  whom  the  same  respectively 
may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were 
created,  or  under  any  disposition  thereof  by  deed  or  will ;  and 
also  to  all  rights  of  entry  for  conditions  broken,  and  other  rights 
of  entry  ;  and  also  to  such  of  the  same  estates,  interests,  and 
rights  respectively,  and  other  real  and  personal  estate,  as  the 
testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently 
to  the  execution  of  his  will." 

The  effect  of  this  section  as  regards  copyholds  is  to  enable  the 
copyholder  to  devise  his  estate  without  a  surrender.  Until  the 
devisee  is  admitted  the  customary  estate  descends  to  the  heir. 
Though  the  lord  will  not  be  compelled  to  admit  the  heir  if  there 
is  a  devisee,  he  cannot  seize  because  the  devisee  refuses  to  be 
admitted  if  the  heir  is  willing  to  come  in.  R.  v.  Garland,  L.  R. 
5  Q.  B.  269  ;  Garland  v.  Mead,  ib.  6  Q.  B.  441 ;  see  Allen 
V.  Bewaey,  7  Ch.  D.  453. 

It  has  been  suggested  that  lands  of  a  testator  dying  without 
heirs  which  would  therefore  not  devolve  upon  "  the  heir-at-law 
of  him,''  but  would  escheat  to  the  lord,  are  not  within  this 
section,  and  therefore  that  a  will  disposing  of  lands  in  such  a 
ca«e  must  be  executed  with  the  formalities  required  by  the 
Statute  of  Frauds.  Williams*  Real  Prop.  17th  ed.  p.  63,  note  ; 
Dunning's  Concise  Free.  p.  3.  But  see,  as  to  the  construc- 
tion of  a  similar  clause  in  a  colonial  statute,  Wenttuortli  v. 
Humphrey,  11  App.  C.  619,  P.  C. 

It  appears  to  be  doubtful  whether  an  estate  pur  autre  vie 
limited  to  a  man  and  the  heirs  of  his  body  could  be  disposed  of 
before  the  Wills  Act,  if  the  entail  had  not  been  barred.  The 
better  opinion  seems  to  be  that  it  could  not ;  see  Campbell 
V.  Sandys,  1  Sch.  &  Lef.  294;  Hopkins  v.  Ramage^  Batty, 
365  ;  Blake  v.  Luxton,  Coop.  185 ;  Allen  v.  AUen,  2  Dr.  & 
War.  307,  326 ;  and  see  Doe  v.  Luxton,  6  T.  R.  293 ;  see  1 
Jarman,  61. 

The  Wills  Act  appai-ently  leaves  the  point  where  it  was,  since 
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sect.  3,  which  makes  devisable  all  real  estate  which  if  not  devised      ^*P-  ^' 
would  devolve  upon  the  heir-at-law,  or  customary  heir,  or  upon 
bis  executor  or  administrator,  does  not  in  terms  extend  to  real 
estate,  which  would  descend  to  the  heir  special  if  not  devised. 

A   person    in  possession  of  land  without  other  title  has  a  Title  by 
devisable  interest.    Aaher  v.  Whitlock,  L.  R.  1  Q.  B.  1 ;  Clarke  §^J^\e. 
V.  Clarke^  I.  R   2  C.  L  395  ;  see  Orealey  v.  Monsley,  4  De 
G.  &  J.  78. 

The  third  section  does  not  make  any   kind   of  personalty  Bat  not  the 

right  to  sue 

bequeathable  which  could  not  be  bequeathed  before;  thus  a  in  testator's 
testator  cannot  bequeath  a  promissory  note  made  to  him  so  as  "*™®* 
to  pass  the  right  to  sue  on  it,  which  remains  in  the  executor. 
Bishop  V.  CuHis,  18  Q.  B.  879. 

Property  held  by  the  testator  in  joint  tenancy  survives  to  the  Property  held 
other  joint  tenants  and  cannot  be  given  by  will ;  thus,  for  tenancy, 
instance,  property  transferred  by  the  testator  into  the  joint 
Dames  of  himself  and  his  wife  where  there  is  nothing  to  rebut 
the  presumption  of  advancement  cannot  be  given  by  will, 
whether  by  specific  gift  or  otherwise.  Duinviei*  v.  Pitcher,  2 
M.  &  K.  262 ;  CocUea  v.  Stevens,  1  Y.  &  C.  Ex.  66  ;  Orosvenor 
V.  Durston,  25  B.  97  ;  Turner  v.  A.-O,,  I.  R.  10  Eq.  386. 

A  general  power  to  an  ascertained  person  to  appoint  the  use  Power  to 

,       ,  ,  ^,  •    ^         •  1  .    •  tinae  upon  a 

m  lands,  where  the  power  is  to  arise  only  upon  a  certain  con-  contingency. 
tingency,  could  always  be    exercised    before    the    contingency 
happened.     Dolby  v.  PuUen,  2  Bing.  144 ;  9  J.  B.  Moo.  300 ; 
Logan  v.  Bell,  1  C.  B.  872. 
Prior  to  the  Wills  Act  it  was  held  that  a  general  power  to  Power  to 

contingent 

appoint  property  operating  upon  the  legal  estate  given  to  the  person  over 
survivor  of  two  persons  could  not  be  exercised  till  the  survivor  gstete. 
was  ascertained.     Doe  v.  Tomkinson,  2  Mau.  &  S.  165. 

This  doctrine,  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act.  Th/ymas 
V.  Jones.  1  D.  J.  &  S.  63. 

A  power  to  be  exercised  by  the  survivor  of  two  persons  Power 

exeittisaDle 

"  after  the  decease  of  the  other  of  them  '*  can  of  course  not  by  survivor  of 
be  exercised  till  the  survivor  is  ascertained.     Cave  v.  Cave,  8  *^°  persons. 
D.  If.  &  G.  181 ;  In  re  Blackhum ;  Smiles  v.  Blackburn,  43 
Cb.  D.  75. 
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Chap.  X. 


Power  to  be 
exercised  in 
writing. 


Power  of  dia- 
positiou  not 
cut  down  to 
testameutaiy 
power. 


The  ordinary  power  in  a  marriage  settlement  given  to  the 
husband  and  wife,  and  the  survivor  of  them,  appears  to  come 
within  this  principle.  The  fact,  that  the  power  is  given  to  them 
jointly  during  their  joint  lives,  shows  that  neither  was  intended 
to  exercise  it  alone  during  the  life  of  the  other.  In  re  Moir'a 
TrusUi,  46  L.  T.  723 ;  see  MacAdam  v.  Logan,  3  B.  C.  C.  310. 

A  power  to  appoint  to  persons  living  at  a  certain  time 
cannot  be  exercised  before  the  time  arrives.  Blight  v.  Hart- 
noil  19  Ch.  D.  294. 

A  power  to  be  exercised  by  an  instrument  in  writing  could 
always  be  exercised  by  will.     Lisle  v.  Lisle,  1  B.  C.  C.  533. 

A  general  power  to  appoint  by  deed  or  instrument,  sealed 
and  delivered  before  a  certain  period,  cannot  be  exercised  by  a 
will  which  does  not  take  effect  till  after  the  period.  Cooper 
V.  Martin,  3  Ch.  47. 

A  power  to  appoint  by  will  to  A.  and  others  may  be  exer- 
cised after  A.'s  death.  Paake  v.  Haselfoot,  2  N.  R.  568  ;  33  B, 
125. 

Where  a  power  of  disposition  over  property  is  given  to  a 
person,  the  power  may  be  exercised  by  deed  or  will,  and  will 
not  be  cut  down  to  a  testamentary  power  without  clear  words. 

Thus  a  gift  to  A.  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives  A.  a  power  exer- 
cisable by  deed  or  will.  Anon.,  3  Leon.  71  pi.  108  ;  Ex  parte 
WiUiams,  IJ.  &  W.  89  ;  Tomlinaon  v.  Dightan,  1  P.  W.  149  ; 
1  Com.  194  ;  In  re  David's  Trusts,  Jo.  495 ;  l7i  re  Moi'tlock's 
Trusts,  3  K.  &  J.  456  ;  Humble  v.  Bowman,  47  L.  J.  Ch.  62  ; 
In  re  Jackson's  Will,  13  Ch.  D.  189  ;  see,  too,  Sinnott  v.  Waldt, 
5  L.  R.  Ir.  27.  The  cases  of  Kennedy  v.  Kingston,  2  J.  &  W. 
431 ;  Reid  v.  Reid,  25  B.  469 ;  Freeland  v.  Pearson,  3  Eq. 
658,  may  be  considered  oven-uled. 

On  the  other  hand,  if  any  words  are  used  which  would  be 
appropriate  only  to  a  testamentary  gift,  such  as  leave  or  be- 
queath, the  power  can  only  be  exercised  by  will.  Doe  v.  Thorley, 
10  Eant.  438;  Walsh  v.  Wallinger,  2  R.  &  M.  78;  Paul  v. 
Hewetson,  2  M.  &  K.  434. 

Possibly,  if  the  tenant  for  life  is  restrained  from  alienation,  a 
power  at  her  decease  to  dispose  of  property  might  be  construed 
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as  testamentaiy  only.     Archibald  v.  Wright,  9  Sim  161  ;  In  re       Chap.  X. 
Flower ;  Edmonds  v.  EdmoTids,  55  L.  J.  Ch.  200 ;  34  W.   R. 
149  ;  53  L.  T.  717. 

Under  a  gift  to  A.  for  life,  with  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  "  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining,"  the 
tenant  for  life  has  no  power  of  disposition  by  will.  In  re 
Thomson's  Estate ;  Hen^ing  v.  Barrow,  13  Ch.  D.  144  ;  14  Ch. 
D.  263 ;  In  re  Pounder ;  Williams  v.  Pounder,  56  L.  J.  Ch. 
113;  56L.T.  104. 

A  power  to  be  exercised  by  an  instrument  in  writing  executed 
with  certain  formalities  is  exercisable  by  will  executed  with 
those  formalities.  Kibbet  v.  Lee,  Hob.  312  ;  Smith  v.  Adkins, 
14  Eq.  402  ;  Orange  v.  Pick/ord,  4  Dr.  363. 

Sect.  10  of  the  Wills  Act  enacts  that  no  appointment  made  S.  lO  of  the 

Wills  Act". 

by  will  in  exercise  of  any  power  shall  be  valid  unless  the  same 
be  executed  in  manner  thereinbefore  required  ;  and  every  will 
80  executed  shall,  so  far  as  respects  the  execution  and  attes- 
tation thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be  executed 
with  some  additional  or  other  form  of  execution  or  solemnity. 

The    section  applies   to  powers  created  since  as  well  as  to  Applies  to 
powers  created  before  the  Act.     Hubbard  v.  Lees,  L.  K  1  Ex.  gin^e^he  Act 
2o5. 

The  section,  however,  only  applies  to  powers  which  are  in  But  only 
terms  testamentary,  and  therefore  a  power  to  appoint  by  in-  testwnentary 
strument  in  writing  executed  with    certain  formalities  cannot  "*  terms. 
be   exercised   by   a    will    executed    only   with    the   statutory 
formalities.     West  v.  Ray,  Kay,  385 ;  Taylor  v.  Meads,  4  D. 
J.  &  S.  597. 

By   sect.  30    of  the  Conveyancing   and   Law    of   Property  Trust  and 
Act,  1881,  the  trust  and  mortgage  estates  of  testators  dying  ^Ji[J^*^ 
after  the    31st  December,  1881,  vest  in  their  personal  repre- 
sentatives.   See  post,  p.  184. 

« 

Before  this  Act  the  question  frequently  arose  whether  a 
trust  could  be  devised^  as  to  which  the  law  appears  to  have 
stood  as  follows  : — 
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Chap.  X. 

When  a  trust 
may  be 
devised. 


Property  in 
deaa  body. 


Persons 
having  lawful 
custody  of 
bodies  may 
permit  them 
to  undergo 
anatomical 
examination 
in  certain 
cases. 


Provision 
in  case  of 
persons 
directing 
anatomical 
examinations 
after  their 
death. 


When  there  was  a  gift  to  trustees  and  the  survivor  of  them 
his  heirs  and  assigns  upon  trusts  to  be  executed  by  the  trustees 
and  the  survivor  of  them  his  heirs  and  assigns,  the  power  of 
executing  the  trusts  could  be  devised  by  the  will  of  the  sur- 
vivor. Titley  v.  Woleten/tolme,  7  B.  425  ;  HaU  v.  May,  3  K. 
&  J.  585. 

The  same  rule  applied,  when  the  gift  was  to  the  trustees, 
their  heirs,  executors,  and  administrators,  the  word  assigns 
being  omitted.  Osborne  to  Rowlett,  13  Ch.  D.  774  ;  see  In  re 
MoHon  dk  HaUett,  49  L.  J.  Ch.  559;  15  Ch.  D.  143;  In  re 
Ingleby  Boak,  13  L.  R.  Jr.  326.  The  following  cases,  so  far  as 
they  decide  the  contrary,  may  be  considered  overruled  :  Cooke 
V.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett,  5  De  G.  &  S.  479  ; 
Macdonald  v.  Walker,  14  B.  556 ;  Ashton  v.  Wood,  8  Sm.  &  G. 
436  ;  3  Jur.  N.  S.  1164. 

The  executor  is  entitled  to  possession  of  the  testator's  corpse, 
and  directions  given  by  the  will  as  to  the  disposition  of  the  iKxly 
are  invalid.     WiUiams  v.  WiUiams,  20  Ch.  D.  659. 

By  2  &  3  Will.  IV.  c.  75,  "  An  act  for  regulating  Schools  of 
Anatomy,"  sect.  7,  it  is  enacted  that  it  shall  be  lawful  for  any 
executor  or  other  party  having  lawful  possession  of  the  body 
of  any  deceased  person,  and  not  being  an  undertaker,  or  other 
party  interested  with  the  body  for  the  purpose  only  of  inter- 
ment, to  permit  the  body  of  such  deceased  person  to  undergo 
anatomical  examination,  unless,  to  the  knowledge  of  such  executor 
or  other  party,  such  person  shall  have  expressed  his  desire, 
either  in  writing  at  any  time  during  his  life,  or  verbally  in  the 
presence  of  two  or  more  witnesses  during  the  illness  whereof 
he  died,  that  his  body  after  death  might  not  undergo  such  exam- 
ination, or  unless  the  surviving  husband  or  wife,  or  any  known 
relative  of  the  deceased  person  shall  require  the  body  to  be 
interred  without  such  examination. 

By  sect  8  of  the  same  statute  it  is  enacted,  that  if  any  person, 
either  in  writing  at  any  time  during  his  life,  or  verbally  in  the 
presence  of  two  or  more  witnesses  during  the  illness  whereof  he 
died,  shall  direct  that  his  body,  after  death,  be  examined 
anatomically,  or  shall  nominate  any  party  by  this  Act  authorised 
to  examine  bodies  anatomically  to  make  such  examination,  and 
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if,  before  the  burial  of  the  body  of  such  person,  such  direction  Chap.  X. 
or  nomination  shall  be  made  known  to  the  pai-ty  having  lawful 
possession  of  the  dead  body,  then  such  last-mentioned  party 
shall  direct  such  examination  to  be  made,  and  in  case  of  any 
such  nomination  as  aforesaid  shall  request  and  permit  any  party 
so  authorised  and  nominated  as  aforesaid  to  make  such 
examination,  unless  the  deceased  person's  surviving  husband  or 
wife,  or  nearest  known  relative,  or  any  one  or  more  of  such 
person's  nearest  known  relatives,  being  of  kin  in  the  same 
degree,  shall  require  the  body  to  be  inteiTed  without  such 
examination. 

Upon  the  question  of  cremation,  see  the  cases  of  -B.  v.  Price,  Cremation. 
12  Q.  B.  D.  247;  In  re  Dixon,  (1892)  P.  386;  In  re  Kerr 
(1894)  P.  284. 
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CHAPTER  XL 


EXECUTORS,   GUARDIANS,    RELIGIOUS   EDUCATION,  ETC. 


Chap.  XI. 

Special 
executors. 


Substituted 
executors. 


Delegation 
of  power. 


Married 

woman 

executrix. 


Executors 
appointed 
by  several 
instruments. 


I. — Executors. 

A  TESTATOR  may  appoint  special  executors  of  any  portion  of 
his  property ;  see  2  Key  &  Elphinstone,  890 ;  4  Dav.  Conv. 
102  ;  Dunning,  Cone.  Prec.  435. 

He  may  also  appoint  diflferent  executors  for  different  countries. 
In  bonis  Wallich,  1  Sw.  &  T.  423  ;  Velho  v.  Leite,  ib.  456. 

The  executor  appointed  in  the  country  of  the  testator's 
domicile  is  entitled  to  receive  the  clear  surplus  in  the  hands  of 
limited  executors.     Eames  v.  Hacon,  18  Ch.  D.  347. 

A  testator  may  substitute  other  executors  in  the  event  of  the 
absence  or  death  of  those  appointed.  In  bonis  Langford,  1  P. 
&  D.  458 ;  In  bonis  Foster,  2  P.  &  D.  304. 

And  he  may  delegate  the  power  of  appointing  executors  to 
another  who  may  appoint  himself.  In  bonis  Cringan,  1  Hag. 
548  ;  In  bonis  Ryder,  2  Sw.  &  T.  127. 

Since  the  Married  Women's  Property  Act,  1882,  a  married 
woman  can  act  as  executrix  without  her  husband's  consent. 
In  bonis  Ayres,  8  P.  D.  168. 

Before  that  Act,  if  the  husband  refused  his  consent,  probate 
was  granted  to  the  married  woman's  attorney.  Gierke  v.  Gierke, 
6  P.  D.  103. 

A  person  appointed  executrix  of  all  property  not  named  in 
the  will  is  not  an  executrix  of  the  will  or  entitled  to  probate. 
In  bonis  Wakehavi,  2  P.  &  D.  395. 

Where  there  are  several  testamentary  papers  not  inconsis- 
tent and  each  appointing  sole  executors,  probate  is  granted  to 
all  the  executors.  In  bonis  Graham,  3  Sw.  &  T.  69 ;  Oeavea 
v.  Price,  3  Sw.  &  T.  71.     See  In  bonis  Morgan,  1  P.  &  D.  323. 
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Reappointment  by  a  codicil  of  some  of  the  executors  appointed     Chap.  XL 
by  the  will  together  with  new  executors  does  not  revoke  the 
appointment  of  executors  contained  in  the  will   In  bonis  Leeae, 
2  Sw.  &  T.  442 ;  In  re  Lloyd,  I.  R  6  Eq.  348. 

A  codicil  appointing  a  person  "sole  "  executor  of  the  will  re- 
vokes the  appointment  of  executors  made  by  the  will.  In  bonis 
Lowe,  3  Sw.  &  T.  478 ;  In  bonis  BaUy,  1  P.  &  D.  628. 

Where  a  testator  appointed  A.  without  saying  to  what  o£Sce, 
and  afterwards  referred  to  his  executor,  A.  was  held  to  be 
executor.  In  bonis  Bradley,  8  P.  D.  215 ;  see  In  bonis  Earl 
of  Leven  and  Melville,  15  P.  D.  22. 

Though  no  executors  are  expressly  appointed,  if  the  testator  Executor 
has  directed  any  person  to  pay  his  debts  and  administer  the  to*i^2^ 
estate,  such  person  will  be  executor  according  to  the  tenor.  In 
bonis  Montgomery,  5  N.  of  C.  99  ;  In  bonis  Adamson,  3  P.  & 
D.  253 ;  In  bonis  Bluett,  15  L.  R  Jr.  140  ;  In  bonis  Wilkinr 
son,  (1892)  P.  227.  See  In  bonis  Lush,  13  P.  D.  20  ;  In  bonis 
Russell;  In  bonis  Laird,  (1892)  P.  380  ;  In  bonis  Tandy,  27 
L  R.  Jr.  114. 

Thus,  trustees  to  whom  the  testator's  personal  estate  is  given, 
subject  to  a  charge  of  debts,  are  in  effect  executoVs.  In  bonis 
Baylis,  1  P.  &  D.  21 ;  In  bonis  Bell,  4  P.  D.  85  ;  see  In  bonis 
Palmer,  11  K  R  Jr.  1 ;  In  bonis  Hamilton,  17  Ix  R.  Jr.  277 ; 
In  bonis  Gray,  21  L.  R  Ir.  277. 

A    request  that   certain  persons  shall  act  for  or  with   an  Request  to 
executrix  appointed  by  the  will,  makes  them  executors  according  ^^cl^j. 
to  the  tenor.     In  bonis  Brown,  2  P.  D.  110. 

A  person  appointed  to  carry  out  the  intentions  of  the  will  is 
executor  according  to  the  tenor.  In  re  ArchdaU,  5  Ij.  R.  Ir. 
168  ;  In  bonis  McKane,  21  K  R.  Ir.  1 ;  In  bonis  AUa/m,  66 
L.  T.  382. 

The  appointment  of  a  person  sole  tnistee  of  a  will  will  not  Sole  trustee 
in  itself  make  him  executor  according  to  the  tenor.    In  bonis  SiecSor. 
Pvmchard,  2  P.  &  D.  369 ;  In  bonis  Lowry,  3  P.  &  D.  157.    See 
Board/num  v.  Stanley,  I.  R  6  Eq.  590 ;  Smith  v.  Kerran,  I.  R. 
11  Eq.  447.     See  In  bonis  Earl  of  Leven  and  Melville,  15 
P.  D.  22. 

It  seems  trustees  to  whom  the  residue  only  is  given  on  trust 

T.W.  G 
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Chap.  XL 


Parents  may 
dispose  of 
the  custody 
of  children 
darin^p 
minority. 


Actions  of 
rayishment 
of  wards. 


The  lands 
of  children 
and  the 
management 


to  pay  debts  are  not  executors.    In  bonia  Love,  7  L.  R.  Ir.  178. 
See  In  bonis  Toomy,  3  Sw.  &  T.  562. 

And  when  in  exercise  of  a  testamentary  power  property  is 
directed  to  be  distributed  by  the  trustees  of  the  settlement,  this 
does  not  make  the  trustees  executors.  In  bonis  Fraaer,  2 
P.  &  D.  183. 

m 

II. — Guardians. 

By  12  Car.  II.  c.  24,  sect.  8,  it  is  enacted  that  where  any 
person  hath  or  shall  have  any  child  or  children  under  the  age 
of  one-and-twenty  years,  and  not  married  at  the  time  of  his 
death,  that  it  shall  and  may  be  lawful  to  and  for  the  father  of 
such  child  or  children,  whether  bom  at  the  time  of  the  decease- 
of  the  father,  or  at  that  time  in  ventre  sa  mire,  or  whether  such 
father  be  within  the  age  of  one-and-twenty  years,  or  of  full  age,. 
by  his  deed  executed  in  his  lifetime,  or  by  his  last  will  and 
testament  in  writing,  in  the  presence  of  two  or  more  credible 
witnesses,  in  such  manner  and  from  time  to  time  as  he  shall 
respectively  think  fit,  to  dispose  of  the  custody  and  tuition  of 
such  child  or  children,  for  and  during  such  time  as  he  or  they 
shall  respectively  remain  under  the  age  of  one-and-twenty 
years,  or  any  lesser  time,  to  any  person  or  persons  in  possession 
or  remainder,  other  than  popish  recusants  ;  and  that  such  dis- 
position of  the  custody  of  such  child  or  children  made  since  the 
24th  of  Febniary,  1645,  or  hereafter  to  be  made,  shall  be  good 
and  effectual  against  all  and  every  person  or  persons  claiming 
the  custody  or  tuition  of  such  child  or  children  as  guardian  in 
socage  or  otherwise ;  and  that  such  person  or  persons,  to  whom 
the  custody  of  such  child  or  children  hath  been  or  shall  be  so 
disposed  or  devised  as  aforesaid,  shall  and  may  maintain  an 
action  of  ravishment  of  ward  or  trespass  against  any  person  or 
persons  which  shall  wrongfully  take  away  or  retain  such  child  or 
children,  for  the  recovery  of  such  child  or  children  ;  and  shall 
and  may  recover  damages  for  the  same  in  the  said  action,  for  the 
use  and  benefit  of  such  child  or  children. 

Sect  9  of  the  same  statute  enacts,  that  such  person  or 
persons,  to  whom  the  custody  of  such  child  or  children  hath 
been  or  shall  be  so  disposed  or  devised,  shall  and  may  take  into 
his  or  their  custody  to  the  use  of  such  child  or  children^  the 
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profits  of  all  lands,  tenements,  and  hereditaments  of  such  child     ^^P*  ^* 
or  children  ;  and  also  the  custody,  tuition,  and  management  of  of  their  per- 

soueI  estttfeo 

the  goods,  chattels,  and  personal  estate  of  such  child  or  children,  by  their 
tiU  their  respective  age  of  one-and-twenty  years,  or  any  lesser  g^^ians. 
time,  according  to  such  disposition  aforesaid ;  and  may  bring 
such  action  or  actions  in  relation  thereunto,  as  by  law  a  guardian 
in  common  socage  may  do. 

Sect.  1  of  the  Wills  Act  declares  that  the  word  will  shall 
include  a  disposition  by  will  of  the  custody  of  a  child  under 
12  Car.  IL  c.  24.  It  follows  that  an  infant  cannot  appoint 
testamentary  guardians  by  will  (sect.  7). 

The  testamentaiy  guardian  can  give  a  good  receipt  for  a  Receipt  for 
legacy  left  to  the  infant  though  the  Court  will  not  necessarily  t^tameiSary 
pay  to  him  a  fund  belonging  to  the  infant  which  has  been  paid  g»i*rd""i' 
into  Court  under  the  Legacy  Duty  Act.  McCreight  v.  McCreight, 
IS  Ir.  Eq.  314  ;  Re  CressweU,  45  L.  T.  468. 

And  an  infant  may  give  a  valid  receipt  if  a  legacy  is  directed  to 
be  paid  to  him  before  he  comes  of  age.  In  re  Deneker;  Peters 
V.  BaruAerean,  W.  N.  (1896),  28. 

An  instrument  appointing  a  testamentary  guardian  is  vaUd 
though  attested  by  the  guardian.  Morgan  v.  HatcheU,  24  L  J. 
(7b.  135. 

The  statute  enables  a  father  to  give  a  testamentary  guardian  Father  may 
authority  to  nominate  a  guardian.    In  bonis  PaameU,  2  P.  &  D,  app^tment 

^g  of  guardian. 

A  father  has  no  legal  power   to  appoint  a  testamentary  Illegitimate 
guardian  of  his  illegitimate  children,  though  the  person  selected 
by  him  would  in  most  cases  be  appointed  by  the  Court.  Sleeman 
V.  Wilson,  13  Eq.  36 ;   see  Be   UUee ;  the  Navxxb  Nazvm  of 
Bengal' 8  Infants,  63  L.  T.  711 ;  54  L.  T.  286. 

The  testamentary  guardian  has  a  legal  right  to  the  custody  Onardiau 
of  the  child,  and  is  entitled  to  a  writ  of  habeas  coi-pus  to  obtain  custody. 
possession  of  his  ward.    In  re  Andrews,  L.  B.  8  Q.  B.  153 ; 
see,  too.  In  re  Eihd  Brown,  13  Q.  B.  D.  614. 

There  is  nothing  to  prevent  a  father  from  appointing  a  Boman 
Catholic  ecclesiastic  the  guardian  of  his  children.  TaJUbot  v. 
SaH  of  Shrewsbury,  4  M.  &  Cr.  672  ;  In  re  Andrews,  L.  R  8 
Q.  B.  153  ;  In  re  Byrnes,  I.  B.  7  C.  L.  199. 

o  2 
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Chap.  XL 

How  guardian 
appointed. 


im  death  of 
father  mother 
to  be  guardian 
alone  or 
jointly  with 
others. 


Mother  may 
appoint 
gaardians 
in  certain 


No  precise  words  are  necessary  to  appoint  a  testamentary 
guardian. 

Thus  it  is  sufficient  to  direct,  that  the  children  are  to  be 
brought  up  under  the  care  and  direction  of  a  certain  person,  or 
that  he  is  to  have  the  management  and  care  of  the  house  and 
children,  or  that  he  is  to  take  care  to  see  the  child  educated. 
Bridges  v.  Halea,  Moseley,  109  ;  Miller  v.  Harris,  14  Sim.  540 ; 
9  Jur.  388  ;  Lady  Teynham  v.  Lennard,  4  B.  P.  C.  302. 

A  person  appointed  guardian  of  the  estate  is  not  a  testa- 
mentary guardian.    In  re  Iforbury,  I.  R.  9  Eq.  134. 

As  to  the  rights  of  the  mother  of  an  illegitimate  child,  see 
Reg.  V.  Nash,  10  Q.  B.  D.  454 ;  Bamardo  v.  McHugh,  (1891) 
1  Q.  B.  194 ;  (1891)  A.  C.  388 ;  Be  UUee ;  the  Nawah  Nazim 
of  Bengal's  Infants,  53  L.  T.  711 ;  54  L.  T.  286. 

Before  the  Guardianship  of  Infants  Act,  1886  (49  &  50  YicL 
c.  27),  the  mother  had  no  testamentary  power  of  appointing 
guardians,  but  that  Act  provides  as  follows  : — 

2.  On  the  death  of  the  father  of  an  infant,  and  in  case  the 
father  shall  have  died  prior  to  the  passing  of  this  Act,  then  from 
and  after  the  passing  of  this  Act  the  mother,  if  surviving,  shall 
be  the  guardian  of  such  infant,  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.  When  no  guardian  has  been  appointed 
by  the  father,  or  if  the  guardian  or  guardians  appointed  by  the 
father  is  or  are  dead  or  refuses  or  refuse  to  act,  the  Court  may 
if  it  shall  think  fit,  appoint  a  guardian  or  guardians  to  act 
jointly  with  the  mother. 

8  (1).  The  mother  of  any  infant  may  by  deed  or  will  appoint 
any  person  or  persons  to  be  guardian  or  guai*dians  of  such 
infant  tifter  the  death  of  herself  and  the  father  of  such  infant 
(if  such  infant  be  then  unmarried),  and  where  guardians  are 
appointed  by  both  parents  they  shall  act  jointly. 

(2)  The  mother  of  any  infant  may  by  deed  or  will  pro- 
visionally nominate  some  fit  pereon  or  persons  to  act  as  guardian 
or  guardians  of  such  infant  after  her  death  jointly  with  the 
father  of  such  infant,  and  the  Court,  after  her  death,  if  it  be 
shown  to  the  satisfaction  of  the  Court  that  the  father  is  for 
any  reason  unfitted  to  be  the  sole  guardian  of  his  children,  may 
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confirm  the  appointmoDt  of  such   guardian  or  guardians,  who     <^P«  ^^- 
shall  thereupon  be  authorized   and   empowered  so  to  act  as 
aforesaid,  or  make  such  other  order  in  respect  of  the  guardian- 
ship as  the  court  shall  think  right. 

(3)  Authorises  the  guardians,  if  they  cannot  agree,  to  apply 
to  the  Court  for  directious. 

4.  Every  guardian  in  England  or  Ireland  under  this  Act  shall  Powers  ot 
have  all  such  powers  over  the  estate  and  the  person,  or  over  the  *^ 
estate  (as  the  case  may  be)  of  an  infant  as  any  guardian  appointed 
by  will  or  otherwise  now  has  in  England  under  the  Act  12  Car. 
IL  c.  24,  or  in  Ireland  under  the  Act  of  the  Irish  Parliament 
14  &  15  Car.  II.  c.  19  or  otherwise. 

A  testamentary  appointment  of  a  guardian  by  the  mother  is 
not  invalid  because  the  guardian  is  not  expressed  to  be  appointed 
jointly  with  the  father.    In  re  0.,  (1892)  1  Ch.  292. 

III. — Reugious  Education. 

A  father  is  entitled  to  direct  the  religion  in  which  he  wishes  Religious 
his  children  to  be  brought  up  after  his  death,  and  this  right  is  ®  ^^  ^^' 
not  affected  by  the  Guardianship  of  Infants  Act,  1886.    In  re 
Scanlan,  40  Ch.  D.  200. 

But  the  cases  show,  that  less  weight  will  be  given  to  the 
wishes  of  a  deceased  than  to  those  of  a  living  father,  and  that 
in  the  former  case  the  Court  will  not  interfere  in  favour  of  the 
religion  selected  by  the  father  if  he  has  done  anything  amount- 
bg  to  an  abandonment  of  his  rights,  or  if  the  interference  would 
not  be  for  the  benefit  of  the  children.  Hawkdfwortk  v.  Hawks- 
vmih,  6  Ch.  539  ;  Andrews  v.  Salt,  8  Ch.  622 ;  In  re  Agar- 
mis;  Agar-EUis  v.  LasceOes,  10  Ch.  D.  49 ;  24  Ch.  D.  317 ; 
In  re  Cla/rke,  21  Ch.  D.  817 ;  In  re  WcOsh,  13  L.  R  Ir.  269  ; 
In  re  Nevin,  (1891)  2  Ch.  299  ;  In  re  McOrath,  (1893)  1  Ch. 
143 ;  In  re  Magees,  31  L.  R  Ir.  513. 

IV. — ^Agents,  SoLicrroRs. 

A  testator  may,  there  can  be  no  doubt,  appoint  a  person.  Appointment 
agent  or  solicitor  to  his  estate  in  such  a  way  as  to  entitle  the  ^ouStor  °' 
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person  to  be  employed.    Hibbert  v.  Hibbert,  3   Mer.  681 ; 
WUUams  V.  Corbet,  8  Sim.  349. 

But  a  request  that  a  particular  person  may  be  employed  as 
manager  or  receiver,  or  a  declaration  that  a  particular  person 
is  to  be  the  solicitor  to  the  estate,  does  not  impose  on  the 
trustees  a  duty  to  employ  him.  Shaw  v.  Lawless^  5  CL  &  F. 
129 ;  Fvaden  v.  Stephens,  2  Ph.  142 ;  Bdaney  v.  KeUy,  19 
W.  R.  1171 ;  Foster  v.  Elsley,  19  Ch.  D.  618. 


Direction  to 
administer 
the  estate  in 
enaction. 


V. — Administration  Action. 

A  direction  by  the  testator  to  his  trustees  to  commence  an 
action  for  the  administration  of  his  estate  by  the  Court,  does 
not  deprive  the  Court  of  its  discretion  to  refuse  an  order, 
though  weight  will  be  given  to  it  by  the  Court  in  determining 
whether  an  order  should  be  made.  In  re  Stocken ;  Jones  v. 
Hawkins,  88  Ch.  D.  319. 
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ELECTION. 


A  TESTATOR  can  of  course  only  dispose  of  his  own  property  by  Cli*p.  xn. 
will ;  however,  by  means  of  the  doctrine  of  election^  he  may  in 
many  cases  in  effect  dispose  of  the  property  of  otheiu  Thus,  When  election 
where  a  testator  disposes  of  the  property  of  a  person,  and  at  the 
same  time  gives  that  person  property  of  his  own  by  his  will,  the 
person  whose  property  is  given  away  is  bound  to  elect  whether 
he  will  keep  his  own  property  and  surrender  an  equivalent 
value  of  the  benefits  given  him  by  the  will,  or  whether  he  will 
take  entirely  under  the  will.  Rogers  v.  Jones^  3  Ch.  D.  688 ; 
Be  Carpenter;  Ca/rpenter  v.  Disney,  51  L.  T.  773. 

The  compensation,  which  has  to  be  made  by  a  person  electing 
to  take  against  the  will,  is  a  charge  upon  the  benefits  he  re- 
ceives under  the  will,  so  that  if  he  takes  real  estate  under  the 
will  and  dies  before  making  compensation,  the  compensation  is 
a  charge  on  the  land,  and  is  not  payable  out  of  his  personal 
estate.    PickersgiU  v.  Rodger,  5  Ch.  D.  168. 

A  person  electing  to  take  under  the  instrument  must  do  all 
b  his  power  to  give  effect  to  the  instrument,  but  if  it  is  out  of 
his  power  to  give  effect  to  it,  he  is  not  bound  to  make  com- 
pensation to  persons  who  do  not  get  the  benefits  which  the 
testator  intended  them  to  take. 

Thus,  where  chattels  are  settled  as  heirlooms  with  a  mansion 
house,  and  a  testator  attempts  to  dispose  of  the  chattels,  and 
gives  benefits  to  the  tenant  for  life  of  the  mansion  house,  the 
tenant  for  life  taking  under  the  will  is  not  bound  to  compensate 
the  legatees  of  the  chattels,  as  he  has  no  disposable  interest  in 
the  chattels  apart  from  the  mansion  house.  In  re  Lord 
Ckesham  ;   Cavendish  v.  Dacre,  31  Ch.  D.  466. 
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tChap.  Xn. 

Legatee  most 
elect  for  or 
against  the 
whole  instm- 
ment,  will 
and  codicils. 


Unless  the 
testator  limits 
the  election 
to  some 
particular 
benefit 


Gift  in  satis* 
faction  of  a 
debt  will  not 
limit  election 
to  that  par* 
ticnlar  gift. 


Election 
arises  only 
between  a 
title  under 
and  a  title 
deJiors  the 
will. 

No  election 
where  one  of 
two  gifts  is 
onerous. 


Unless  there 
is  an  inten- 
tion that  the 
legatee  is  to 
take  all  or 
none. 


The  persoD  electing  must  elect  to  take  uoder  or  against  the 
whole  instrument,  will  and  codicils,  and  not  merely  that  part  of 
it  which  disposes  of  his  own  property.  Cooper  v.  Cooper,  L.  R. 
6  Ch.  15  ;  it.  7  H.  L.  53. 

Two  contemporaneous  instruments,  e.g.y  a  deed  under  a  power 
and  a  will,  which  effectuate  one  entire  disposition,  are,  for  the 
purposes  of  raising  an  election,  treated  as  one  instrument. 
KirkhaTn  v.  ^rnith,  1  Ves.  Sen.  258 ;  Bacon  v.  Cosby,  4  De  G. 
&  S.  261 ;  In  re  WoocUeya,  29  L.  R  Jr.  304. 

If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  the 
testator  declares  that  the  legatee  is  to  elect  only  between  one  of 
the  benefits  given  him  by  the  will  and  his  own  property,  election 
will  be  confined  to  that.  Walker  v.  /Tigre,  Rom.  N.  of  C.  95  ; 
East  V.  Cook,  2  Ves.  Sen.  30,  explained  in  Wilkinson  v.  Dent, 
6  Ch.  839 ;  Coote  v.  Cordon,  I.  R.  11  Eq.  180. 

But  a  gift,  though  declared  to  be  in  satisfaction  of  any  sums 
in  which  the  testator  may  be  indebted  to  the  donee  at  the  time 
of  his  decease,  or  in  satisfaction  of  a  rent  charge,  the  object 
being  testamentary  bounty,  will  put  the  legatees  to  their 
election  to  take  under  or  against  the  whole  will  WiUcinaon 
V.  Dent,  6  Ch.  339 ;  see,  too,  Coutts  v.  Acworth,  9  Eq.  519. 

Election  arises  only  between  a  gift  by  the  will  and  something 
belonging  to  the  legatee  by  a  title  dehors  the  will  Thus,  no 
case  for  election  arises  where  a  testator  has  given  a  legatee 
several  legacies,  some  of  which  are  onerous.  In  such  a  case  the 
legatee  may  reject  the  onerous  legacies  without  forfeiting  the 
othei-s.  And/rew  v.  Trinity  HaU,  9  Ves.  525 ;  Moffett  v.  Bates, 
3  Sm.  &  G.  468 ;  Warren  v.  RvdaU,  1  J.  &  H.  1 ;  Aston  v. 
Wood,  22  W.  R.  893 ;  43  L.  J.  Ch.  715. 

And  a  legatee  of  a  house  subject  to  a  mortgage  and  of  an 
annuity  is  not  bound  to  make  up  the  interest  on  the  mortgage 
if  the  house  is  insufficient  to  satisfy  the  mortgage  debt.  Syer 
v.  Gladstone,  30  Ch.  D.  614. 

But,  if  the  onerous  and  beneficial  legacies  are  given  together 
as  one  entire  gift,  or  there  is  an  intention  that  the  legatee  shall 
not  take  one  without  the  other,  he  must  take  all  or  none.  Ch*een 
V.  Britten,  42  L.  J.  Ch.  187 ;  TaJhot  v.  Lord  Radnor,  3  M.  & 
K.  252 ;  Guthrie  v.  Walrond,  22  Ch.  D.  573 ;  In  re  Hotchkys  ; 
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Freke  y.Cahnady,  32  Ch.  Div.  408 ;  see  Fairtlough  v.  Johnsto7ie,    Chap,  xii. 
16  Ir.  CL  442. 

And  upon  the  same  principle   election   does  not   arise  as  No  election 
between  two  clauses  in  the  same  will,  the  title  to  both  tbe  clauses  of  a 
properties  between  which  the  legatee  would  have  to  elect  being  ^^^* 
derived  under  the  will.   WoUaston  v.  King,  8  Eq.  165 ;  Walli/ager 
V.  WaUvnger,  9  Eq.  301. 

Devises  and  bequests  upon  condition  must  be  distinguished  Devise  upon 
from  cases  of  election.     Cooper  v.  Cooper,  L.  R  6  Ch.  13  ;  ib,  Anguished 

7  H.  L.  63.  ^^^  election. 

In  the  latter  it  is  immaterial  whether  the  testator  knew  or 
not  that  the  property  of  which  he  was  disposing  was  not  his 
own,  in  the  former  he  must  have  known  that  it  was  not.  The 
characteristic  of  the  former  is  forfeiture,  of  the  latter  compensa- 
tion. Thus  a  devise  to  A.  on  condition  of  his  conveying  certain 
property  of  his  own,  would  be  a  condition  and  not  a  case  for 
election.  See  MidcUeton  v.  Wind/roaa,  16  Eq.  212 ;  Boughton 
V.  Boughton,  2  Ves.  Sen.  12 ;  Fearon  v.  Fea/ron,  3  Ir.  Ch.  ID. 

In  order  to  raise  a  case  for  election  there  must  be  on  the  To  raise  elec- 
face  of  the  will  a  disposition  on  the  part  of  the  testator  of  t^r^mnst 
somethinsT  belonging  to  a  person  who  takes  an  interest  under  ^r^^^al^y 

^  o     o  x-  dispose  of 

the  wilL  something  not 

An  appointment  of  property  in  supposed  exercise  of  a  power,         . 
which  does  not  exist,  raises  a  case  of  election  as  against  the  meut  under 
person  entitled  to  the  property.     In  re  Brookebank ;  Beauclerk  power. 
T.  James,  34  Ch.  D.  160. 

The  intention  to  dispose  of  something  not  his  own  must 
appear  on  the  face  of  the  will,  and  evidence  is  not  admissible 
to  show  that  the  testator  considered  certain  property  as  his 
own,  and  intended  to  pass  it  by  words  not  directly  referring  to 
it ;  see  Pole  v.  Lord  Somers,  6  Ves.  322  ;  Doe  v.  Chichester,  4 
Dow.  76,  pp.  89,  90 ;  Be  Booker ;  Booker  v.  Bookery  54  L.  T. 
239 ;  34  W.  R.  346. 

An  eiToneons  belief  on  the  part  of  the  testator,  that  certain  Erroneous 
property  has  been  disposed  of  in  a  particular  way,  even  though  Jl^citalwili 
he  expressly  declares  that  he  has  made  his  will  on  the  faith  of  »?*  ^*® 

election. 

it,  will  not  luise  an  election.    Langston  v.  Langston,  21  B. 
552  ;  Dashwood  v.  Peyton,  18  Ves.  27  ;  Box  v.  Barrett,  3  Eq. 
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Chap.  Zn. 


Extent  of 
doctrine. 


Election  by 

married 

woman. 


Release  of  a 
debt  due  from 
a  third  person 
to  a  legatee. 


Legatee  mnst 
be  entitled  to 
the  property 
given  away  at 
the  testator's 
death. 


Title  as  next 
of  kin  to  an 
intestate. 


244  ;  see  Lewis  v.  Lewis,  I.  R  11  Eq.  340 ;  In  re  Woadleys,  29 
L.  E.  Jr.  304. 

The  doctrine  of  election  applies  whether  the  interest  disposed 
of  by  the  testator  is  vested,  contingent,  or  in  reversion.  Wilson 
V.  Lord  Townshend,  2  Ves.  Jun.  693 ;  Webb  v.  Earl  of  Shafies- 
bury,  7  Ves.  480 ;  WiUiams  v.  Mayne,  I.  R.  1  Eq.  519. 

A  maiTied  woman  can  elect  during  coverture.  Barrow  v. 
Barrow,  4  K.  &  J.  409 ;  Smith  v.  Lwcas,  18  Ch.  D.  531 ; 
Wilder  v.  PigoU,  22  CL  D.  263 ;  OreenhiU  v.  NoHh  British 
and  Mercantile  Insurance  Co.,  (1893)  3  Ch.  474. 

In  an  Irish  case  it  was  held  that  where  a  legacy  is  given  to  a 
married  woman  whose  reversionary  interest  in  personal  estate 
is  disposed  of,  she  cannot  elect  to  relinquish  her  reversionary 
interest  until  it  falls  into  possession.  Consequently  the  legacy 
was  impounded  until  she  could  elect.  Williams  v.  Mayne,  L  R. 
1  Eq.  519,  not  approved  in  In  re  Lord  Chesham ;  Cavendisk  v. 
Dacre,  31  Ch.  D.  466 ;  see  Wall  v.  Wall,  15  Sim.  513  ;  jRoWti- 
son  V.  Wheelwright,  6  D.  M.  &  G.  535. 

The  Court  has  jurisdiction  to  elect  on  behalf  of  a  lunatic  not 
so  found  by  inquisition.     Wilder  v.  Pigott,  22  Ch.  D.  263. 

The  release  of  a  debt  due  to  the  testator  from  A.,  the  tes- 
tator at  the  same  time  releasing  a  debt  due  from  B.  to  A.,  will 
put  A  to  his  election.  Synge  v.  Synge,  15  Eq.  389;  9  Ch. 
128. 

It  is  sufficient  to  raise  election  if  the  property  disposed  of  by 
the  testator  is  the  property  of  a  person  taking  a  benefit  under 
the  will  at  the  date  of  the  testator's  death,  and  a  title  as  next 
of  kin  to  an  intestate  whose  estate  has  not  at  the  date  of  the 
death  been  fully  administered  is  sufficient  Cooper  v.  Cooper, 
L.  R  6  Ch.  15 ;  7  H.  L.  53 ;  see  Bennett  v.  HouMsworth,  6  Ch. 
D.  671. 

In  such  a  case,  for  the  purpose  of  election,  the  interest  of  the 
next  of  kin  is  to  be  estimated  as  it  was  at  the  death  of  the 
intestate,  his  debts  being  i-ateably  distributed  over  his  estate,  ib. 

But  if  the  property  in  question  is  not  acquired  till  after  the 
death  of  the  testator,  no  election  arises  in  respect  of  it.  HoweUs 
V.  Jenkins,  2  J.  &  H.  706  ;  1  D.  J.  &  S.  617 ;  GrisseU  v.  Swinhoe, 
7  Eq.  291,  in  which  case  it  seems  the  husband  would  have  been 
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bound  to  elect  if  he  had  been  his  wife's  administrator  at  the    c^P-  ^^- 
testator's  death.     See  Cooper  v.  Cooper,  6  Ch.  15,  p.  21 ;  In  re 
Lord  Chesham;  Cavendish  v.  Dacre,  31  Ch.  D.  466. 

And  where  a  wife  had  elected  to  take  an  estate  agrainst  the  Derivative 
will,  the  husband,  being  tenant  by  the  curtesy,  was  not  again 
put  to  his  election  between  his  tenancy  by  the  curtesy  and 
benefits  given  to  him  by  the  will,  compensation  having  been 
Already  made  for  the  value  of  the  estate.  Lctdy  Cavan  v. 
PuUmey,  2  Ves.  Jun.  544 ;  3  Ves.  384. 

So,  too,  the  right  of  a  creditor  to  be  paid  out  of  property  be-  Mere  personal 
longing  to  an  intestate,  and  disposed  of  by  the  testator,  being 
merely  a  personal  right,  will  not  put  the  creditor  to  election 
between  his  claim  upon  the  intestate's  estate  and  a  benefit  given 
by  the  will.  See  Cooper  v.  Cooper,  L  R  7  H.  L  53,  p.  66 ; 
Kidney  v.  Cov,887naker,  12  Ves.  136. 

When  a  testator  having  a  special  power  of  appointment  over  Appointment 
certain  property,  appoints  absolutely  to  the  objects  of  the  power,  special  power 
and  superadds  a  condition  or  request  that  they  shall  give  the  ^nJi^^^ 
property  in  a  certain  way,  no  case  of  election  arises,  the  illegal  superadded 
condition  being  considered  struck  out  of  the  will.     Ca'i*ver  v.  election. 
Bowles,  2  R  &  M.  301 ;  Blacket  v.  Lamb,  14  B.  482 ;  Woolridge 
V.  Woohridge,  Johns.  63 ;  Churchill  v.  ChurehiU,  5  Eq.  44.  See 
Kvng  V.  King,  15  Ir.  Ch.  479  ;  Moriarty  v.  MaHin,  3  Jr.  Ch. 
26 ;  WhiU  v.  White,  22  Ch.  D.  555. 

Where  there  is  no  absolute  gift  in  the  first  instance,  but  the  It  does  when 
original  gift  is  subject  to  invalid  limitations  over  and  restrictions,  appointment 
the  objects  of  the  power  must  elect  between  their  rights  under  "  "^▼«lid« 
the  power  and  the   other  benefits  given  them  by  the  will. 
TmJcyne  v.  Blane,  28  B.  422 ;  White  v.  White,  22  Ch.  D.  555 ; 
King  v.  King,  13  L.  R  Ir.  531. 

And  generally  election  arises,  where  property  subject  to  a  Property 
special  power  of  appointment  vested  in  the  testator,  is  given  by  ^eciia  ^wer. 
htm  to  persons  not  the  objects  of  the  power  when  the  latter 
receive  benefits  under  the  will.     Whistler  v.  Webster,  2  Ves. 
Jun.  366 ;  In  re   Wells*  Trusts ;  Hardisty  v.  Weils,  42  Ch.  D. 
646. 

It  has  been  held  that  where  the  property  is  appointed  to 
objects  of  the  power  but  the  appointment  is  void  for  remoteness. 
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Chap.  XIL     the  persons  taking  in  default  of  appointment  ai*e  not  bound  to- 
elect.    The  cases  require  reconsideration.    In  re    Warrens 
Ti-W8is,  26  Ch.  D.  208  ;  In  re  Eandcock'a  Trusts,  23  L.  R.  In 
34  ;  see  In  re  WheaUey  ;  Smith  v.  Spence,  27  Ch.  D.  806. 
Wliat  is  a  It  must  be  presumed  primd  facie  that  a  testator  only  means 

disposition  by  .     j-  ir     i_   x  •    i.'       

a  testator  of     ^^  dispose  01  what  IS  his  own. 

^perty  not  Therefore,  even  in  wills  made  before  the  Wills  Act,  general 
General  words  ''^ords  will  not  be  construed  to  apply  to  property  not  belonging 
Hmited  to        ^  ^jj^  testator,  though  at  the  date  of  his  will  and  his  death  he 

testators  own  '  ® 

property.         may  have  no  property  of  his  own  to  which  the  words  could  apply. 

Bead  v.  Crop,  1  B.  C.  C.  492 ;  Jei^oiae  v,  Jervoiae,  17  B.  566 ; 

Tliomton  v.  Thornton,  11  Ir.  Ch.  474. 
Devise  in  Nor  will  the  fact  that  the  devise  is  to  uses  in  strict  settlement 

i^nt  where  ©attend  general  words  to  more  than  the  testator's  interest,  though 
testator  has      his  devisable  interest  is  only  an  estate  par  autre  vie.    See 

only  estate 

TpuT  autre  vie,  Cosby  V.  Lord  Aahdown,  10  Ir.  Ch.  219. 

The  testator  may  of  course  show  that  he  included  lands  not 

his  own  under  the  general  words  by  describing  them  as  lands  in 

his  own  occupation.    Honywood  v.  Foster,  30  B.  14. 
Property  in  a       ^^^  if  ^^^  devise  be  of  property  in  a  particular  place,  if  there 
jwaticular        £g  ^^^  property  of  the  testator  answering  the  description  it 

will  be  confined  to  that.    Randiffe  v.  Parkyns,  6  Dow.  149  ^ 

Maddeson  v.  Chapman,  IJ.  &  H.  470. 
Property  held       So  where  a  testator  has  transferred  stock  into  the  names  of 
SnwQcy.  himself  and  his  wife,  a  general  gift  of  his  stock,  or  even  a  gift  of 

stock  exactly  the  same  in  amount  as  that  so  transferred,  will  not 

put  the  wife  to  her  election.    Dummer  v.  Pitcher,  2  M.  &  K» 

262  ;  Poole  v,  Odling,  10  W.  R  337. 

To  raise  a  case  of  election  there  must  be  a  specific  reference 

to  the  stock  in  question.     Coates  v.  Stevens,  1  Y.  &  C.  Ex.  66  ; 

Orosvenor  v.  Durston,  25  B.  97. 
The  case  is  more  difficult  where  the  testator  has  a  devisable 

interest  in  certain  property,  and  the  question  arises  whether  he 

intended  to  give  the  whole  property. 
WTien  the  ^«  Where  the  testator  is  entitled  in  moieties : 

testator  is  jf  ^|jg  devise  is  of  the  testator's  interest  or  property  in  a  house 

entitled  in  ...  r     r      j 

moieties.         or  lands,  only  what  belongs  to  him  is  intended  to  pass.    Henry 
V.  Henry,  I.  E.  6  Eq.  286. 
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But  if  the  gift  is  of  a  house  by  a  particular  description,  this  is    Chap.  XII. 
a  sufficient  indication  of  an  intention  to  pass  the  whole  house,  Gift  of  a 

I101186  wi1<ii  a 

at  any  rate  if  there  is  a  direction  to  repair.     Padbury  v.  Clark,  direction  to 
2  Mac.  &  G.  298  ;  Himells  v.  Jenkins,  2  J.  &  R  706.  See  Swan  "P^^- 
V.  Holmes,  19  B.  471. 

And  the  result  is  the  same  where  there  is  no  such  direction. 
FUzsiTnons  v.  FitzsiTnons,  28  B.  417  ;  Miller  v.  Thurgood,  33 
B.  496  ;  Wilkinson  v.  Dent,  6  Ch.  339. 

2.  Where  land  is  subject  to  a  charge,  a  devise  of  the  land  When  the 

testatoT  IS 

without  more  is  a  devise  subject  to  the  charge.    Stephens  v.  entitled  to 
Steph&ns,  3  Dr.  697  ;  1  De.  Q.  &  J.  62  ;  Hen/ry  v.  Henry,  I.  E.  t""^^^^ 
6  £q.  286. 

On  the  other  hand,  if  the  testator  repudiates  the  instrument 
creating  the  charge,  and  the  dispositions  of  his  will  are  incon- 
sistent with  that  instrument,  the  property  is  intended  to  pass 
freed  from  the  charge.    Sadlier  v.  Butler,  I.  R  1  Eq.  415. 

Soo,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum  imme- 
diately for  payment  of  debts  and  legacies,  the  prior  charge 
being  itself  secured  by  a  long  term.  Blake  v.  Bunbury,  1  Ves. 
Jun.  514. 

3.  Where  the  testator  has  a  reversionary  interest  in  land,  when  the 
limited  to  take  eflfect  after  the  decease  of  persons  to  whom  he  ^^^i^  ^ 
gives  a  life  interest  in  those  lands,  so  that  the  will  would  be  of  ^^e  reversion 

.  ,  .  in  lands. 

uo  effect  if  it  were  intended  only  to  deal  with  the  reversion,  and 
there  are  besides  powers  of  leasing  and  management  implying 
actual  enjoyment,  the  intention  must  have  been  to  dispose  of 
the  whole  property.  Welhy  v.  Welby,  2  V.  &  B.  187  ;  Wintour 
V.  aifton,  21  B.  447  ;  8  D.  M.  &  G.  641. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a  person 
for  life  out  of  lands  of  which  the  testator  has  only  the  reversion 
shows  an  intention  to  dispose  of  the  whole.  Usticke  v.  Peters, 
4  K.  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms  the 
settlement  by  which  the  reversion  in  the  property  in  question  is 
limited  to  him,  only  his  own  interest  will  be  held  to  be  intended 
to  pass.     Ramcliffe  v.  Parkyns,  6  Dow.  149. 

4.  The  question  whether  the  testator  has  shown  an  intention  What 
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Cliap.  XII. 

amounts  to 
an  intention 
to  dispose  of 
lands  free 
from  dower  or 
freebench. 


Gift  in  lieu 
of  dower — 


what  it 
includes. 


What  is  in- 
consistent 
with  the 
widow's  right 
to  dower. 

Personal  use 
by  the  de- 
visee. 


Devise  in 

definite 

proportions. 


Trust  to  sell 
and  divide. 


Powers  of 
leasing. 


to  dispose  of  his  real  'estate,  freed  from  the  widow's  right  to 
dower  or  freebench,  is  of  importance  only,  with  regard  to  the 
former,  in  the  case  of  widows  married  prior  to  the  Ist  January, 
1834 ;  and  with  regard  to  the  latter,  in  the  case  of  wills  not 
coming  under  the  Wills  Act ;  see  the  Dower  Act,  3  &  4  Will.  4, 
a  105,  ss.  4  and  14.    Lacey  v.  Hill,  19  Eq.  346. 

As  to  freebench,  it  was  decided  in  Lacey  v.  Hill,  supra,  that, 
by  virtue  of  the  third  section  of  the  Wills  Act,  a  devise  of  copy- 
holds, though  not  surrendered  to  the  uses  of  the  will,  is  sufficient 
to  bar  the  widow's  claim.  The  point  does  not  appear  to  have 
been  raised  in  Thompson  v.  Bv/rra,  16  Eq.  692. 

In  cases,  however,  under  the  old  law,  the  widow  is,  of  course, 
put  to  her  election  if  a  legacy  is  given  to  her  expressly  in  lieu 
of  dower.    Sopwith  v.  Mcmgltan,  30  B.  235. 

A  legacy  in  lieu  of  dower  would,  it  seems,  also  include  finee- 
bench  and  dower  out  of  lands  which  the  testator  had  no  power 
to  devise.  NotUey  v.  Palmer,  2  Dr.  93 ;  WaUcer  v.  Walker,  1 
Ves.  Sen.  54.     See  WethereU  v.  Weiherell,  4  Giff.  51. 

If  the  dispositions  of  the  will  are  inconsistent  with  the  widow's 
right  to  have  her  dower  set  out  by  metes  and  bounds,  she  will 
be  put  to  her  election.     This  will  be  the  case  :— 

a.  If  a  house,  being  a  portion  of  the  property  devised,  is  given 
for  the  personal  use  and  occupation  of  the  devisee.  Miall  v. 
Brane,  4  Mad.  119 ;  RoacUey  v.  Dixon,  3  Russ.  192. 

b.  A  devise  of  realty  in  definite  proportions  between  the 
widow  and  others  would  not  itself  show  that  the  widow  was  not 
intended  to  take  her  dower.  But  if  the  property  is  particularised 
so  as  to  show  that  the  testator  is  giving  not  merely  his  estate, 
but  the  whole  property  itself,  this  is  sufficient  to  show  that 
dower  was  meant  to  be  excluded.  Reynolds  v.  Torin,  1  Russ. 
129;  Chalmers  v.  Storril,  2  V.  &  B.  222,  as  explained  in 
Bending  v.  Bending,  3  K.  &  J.  257.  See  Roberts  v.  Smith,  1 
S.  &  St.  513.  In  Dickson  v.  Robimson,  Jac.  503,  the  will  is  not 
stated. 

A  direction  that  the  proceeds  of  sale  are  to  be  divided  in 
certain  shares  will  not  have  this  effect.  Ellis  v.  Lewis,  3  Ha. 
814. 

c.  If  powers  of  leasing  are  given,  even  though  they  be  only 
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from  year  to  year.    Reynard  v.  Spence,  4  B.  103 ;  O'Hara  v.     ^^P*  ^^- 
Chaine,  IJ.  &  Lat  662 ;  Parker  v.  Sowerby,  1  Dr.  488 ;  4  D. 
M.  &.  G.  321 ;  Lowes  v.  Lowes,  5  Ha.  501 ;  Hall  v.  HiU,  1  Dr. 
&  War.  94 ;  Linley  v.  Taylor,  1  Giff.  67 ;    see   Warbutton  v. 
Farftutton,  2  Sm.  &  G.  163. 

And  it  seems  that  a  power  of  leasing  is  incoDsistent  with  the 
widow's  right  to  freebench,  though  it  may  not  be  the  custom  of 
the  manor  to  set  out  freebench  by  metes  and  bounds.  Thompson 
V.  Burra,  16  Eq.  592. 

But  a  trust  for  sale  will  not  have  this  effect,  unless  the  Tnutforaale. 
property  given  in  tnist  for  sale  is  specifically  directed  to  include 
something  such  as  a  house,  the  whole  of  which  the  testator 
mast  have  intended  to  be  subject  to  the  trusts.  Gibson  v. 
Qihson,  1  Dr.  42  ;  Bendvng  v.  Bending,  3  E.  &  J.  257 ;  Parker 
v.  Downing,  4  L.  J.  Ch.  198. 

The  gift  of  an  annuity  to  the  wife,  charged  upon  the  property  Gift  of  an- 
subject  to  dower,  will  not  put  her  to  election.    Dawson  v.  Bell,  on^i^d^suS^ 
1  Kee.  761  ;   Harrison  v.  Harrison,  1  Kee.  765  ;  Holdich  v.  J«ct  to  dower. 
Holdich,  2  Y.  &  C.  C.  18. 

Nor  will  a  devise  of  a  portion  of  the  testator's  real  estate  to 
his  widow  prevent  her  from  claiming  dower  in  the  rest. 
Lawrence  v.  Lawrence,  2  Ver.  865 ;  1  Eq.  C.  Ab.  218,  pi.  2 ; 
1  Freem.  234 ;  3  B.  P.  C.  484. 

5.  Under  the  old  law,  by  which  a  testator  could  not  by  a  will  When  the 
dispose  of  lands  acquired  after  the  date  of  the  will,  the  heir  was  to  dectSn. 
nevertheless  put  to  his  election  if  there  was  a  clear  intention  to 
dispose  of  them. 

It  is  clear  that  such  an  intention  is  sufficiently  indicated  Disposition  of 
where  the  testator  draws  a  distinction  between  lands  to  which  f^ds^bef^e 
he  is  entitled  and  lands  to  which  he  maybe  entitled  at  his  the  Wills  Act. 
decease.    Schroder  v.  Schroder,  Kay,  578 ;  24  L.  J.  Ch.  510 ; 
HaTice  V.  TruwhiU,  2  J.  &  H.  216. 

And  it  seems  the  words  "  land  which  I  shall  die  possessed 
of"  sufficiently  indicate  an  intention  to  pass  after-acquired 
lands,  and  not  merely  so  much  of  the  lands  belonging  to  the 
testator  at  the  date  of  his  will  as  shall  remain  at  his  death. 
Chwrchman  v.  Ireland,  1  R  &  M.  250,  overruling  Back  v.  Kett, 
Jac.  534. 
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No  election 
when  the  will 
invalid  to 
pass  realty. 


Foreign  heir. 


AVillof 
married 
woman. 


To  raise 
election  there 
must  be  a  gift 
of  free  dis- 
posable pro- 
perty to  the 
persons  whose 
property  is 
giren  away. 


Under  the  old  law,  where  the  will  was  insufficiently 
executed  to  pass  realty,  the  heir  was  not  put  to  his  election 
between  realty  attempted  to  be  disposed  of  by  the  will  and 
benefits  given  to  him,  so  much  of  the  will  as  attempted  to 
dispose  of  realty  being  considered  non-existent  Sheddon  v. 
Godrich,  8  Ves.  481. 

So,  too,  when  under  the  old  law  the  testator  or  testatrix  was 
incompetent  to  dispose  of  property  from  infancy  or  coverture 
no  case  of  election  arose.   Hearle  v.  Oreenbank,  1  Ves.  Sen.  298 ; 

3  Atk.  696;  Rich  v.  CockeU,  9  Ves.  370;  In  re  De  Burgh 
Lawson  ;  De  Burgh  Lawaon  v.  Be  Burgh  Lawson,  34  W.  R.  39. 

But  the  case  is  different  where  the  devise  is  upon  condition. 
Boughton  v.  Boughton,  2  Ves.  Sen.  12. 

These  rules  do  not,  however,  apply  to  a  foreign  heir,  and 
therefore  if  there  is  clear  evidence  of  an  intention  to  dispose  by 
will  of  land  in  Scotland  or  elsewhere  which  cannot  be  so  disposed 
of,  the  heir  is  put  to  his  election  between  the  land  and  the 
benefits  he  may  take  under  the  will  Brodie  v.  Barry,  2  V.  & 
B.  1 27 ;  Beivar  v.  Maitland,  L  R.  2  Eq.  834. 

It  must  be  clear  that  land  in  Scotland  or  elsewhere  is  referred 
to,  and  therefore  general  words  will  only  be  held  to  refer  to 
those  lands  upon  which  the  will  can  take  effect  Johnson  v. 
Telfoixl,  1 R  &  M.  244 ;  AUen  v.  Anderson,  5  Ha.  163 ;  MaxiueU 
V.  MaxwM,  16  B.  106 ;  2  D.  M.  &  G.  705 ;  Maxwell  v.  Hyslop, 

4  Eq.  407  ;  Baring  v.  Ashburton,  64  L.  T.  463. 

But  a  devise  of  "  all  my  real  estate  in  any  part  of  the  United 
Kingdom  or  elsewhere"  has  b^en  held  sufficient  to  put  the 
Scotch  heir  to  election.     OrreU  v.  Orrell,  6  Ch.  302. 

It  would  seem  that  no  case  for  election  arises  on  the  part  of 
next  of  kin,  where  the  will  of  a  married  woman  is  operative  at 
the  time  it  was  made,  but  afterwards  becomes  inoperative. 
BlaiMock  v.  Orindle,  7  Eq.  216, 

The  principle  of  election  being  compensation,  in  order  to  put 
persons  whose  property  the  testator  has  given  away  to  their 
election,  there  must  be  a  gift  to  them  of  free  disposable  property 
out  of  which  compensation  may  be  made.  Thus  an  appoint- 
ment by  the  testator  of  property,  subject  to  a  special  exclusive 
power  of  appointment,  to  some  objects  of  the  power  whose 


ELECTION  BY   MARRIED   WOMAN.  97 

property  the  testator  attempts  to  dispose  of,  is  not  a  gift  of  free    c**P.  xii. 
disposable  property,  in  respect  of  which  they  will  be  bound  to 
elect     Fowkr'8  Trust,  27  B.  362 ;  Aplin'a  Trust,  13  W.  R. 
1062. 

And  upon  the  same  principle  the  life  interest  of  a  mamea 
woman  subject  to  a  restraint  upon  anticipation  is  not  available 
to  compensate  persons  disappointed  by  her  election.  In  re 
Vardon's  Trusts,  31  Ch.  D.  275,  following  Smith  v.  Luccvs,  18 
Ch.  D.  531 ;  In  re  Wheailey,  27  Ch.  D.  606,  and  reversing 
WiUougkby  v.  Middleton,  2  J.  &  H.  344.  See,  too,  Hamilton 
V.  Hamilton,  (1892)  1  Ch.  396. 

Upon  tbe  question,  whether,  where  a  stranger  appoints  a 
testamentary  guardian  to  children  and  gives  their  father  a 
benefit  under  the  will,  tbe  father  is  put  to  his  election,  so  that 
he  cannot  after  receiving  the  legacy  withhold  compliance  with 
the  condition  for  the  education  of  his  children,  see  Blake  v. 
Leigh,  Amb.  306 ;  De  ManneviUe  v.  De  Manneville,  10  Ves. 
52,  63. 


T.W. 
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WHO    MAY   BE   DEVISEES   OR   LEGATEES. 


ions. 


Chap,  xm.        2    Prior  to  the  Wills  Act  a  devise  of  lands  to  a  corporatioa 
^;^£°^°"^"      was  void,  bodies  corporate  being  excepted  out  of  32  Hen.  8,c.  1, 
and  34  &  35  Hen.  8,  c.  5,  sect.  5. 

And  it  seems  that  43  Eliz.  c.  4  had  no  effect  in  passing 
the  legal  estate  where  the  devise  was  to  a  corporation  existing 
for  charitable  purposes,  notwithstanding  Benet  CoU,  v.  Bishop 
of  London,  2  W.  Bl.  1182  ;  see  Incorp,  8oc.  v.  Ridiards,  1  Dr. 
&  War.  258. 

The  Wills  Act  repeals  32  Hen.  8,  c.  1,  and  34  &  35  Hen.  8, 
c.  5,  but  does  not  expressly  authorise  devises  to  corporations, 
and  since  the  inability  of  corporations  to  hold  lands  was  created 
by  various  statutes  antecedent  to  34  &  35  Hen.  8,  c.  5,  the  mere 
repeal  of  that  statute  does  not  give  validity  to  devises  to  cor- 
porations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in  tbe 
power  of  devising,  but  in  the  capacity  of  corporations  to  take, 
and  it  would  seem  to  follow  that  corporations  with  power  to 
hold  land,  such  as  companies  incorporated  under  the  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  might  take  by  devise 
except  so  far  as  objections  might  arise  on  the  ground  of  per- 
petuity. The  question  is,  however,  not  likely  to  be  of  much 
practical  importance ;  see  Incoi'p.  Soc.  v.  Richards,  1  Dr.  & 
War.  258 ;  Thomson  v.  Shakespear,  Joh.  612  ;  1  D.  F.  &  J.  399 ; 
Came  v.  Long,  2  D.  F.  &  J.  75  ;  Cocks  v.  Manners,  12  Eq.  574 ; 
Chavdihre  Mining  Company  v.  Desharats,  L.  R.  5  P.  C.  277. 

A  trade  union  registered  under  the  Trade  Union  Acts,  1871 
and  1876,  cannot  take  land  by  devise.  In  re  Amos ;  Carrier  v. 
Pince,  (1891)  3  Cb.  159. 
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2.  By  the  Naturalization  Act,  1870  (33  Vict.  c.  14)  real  and    Chap,  xm^ 
personal  property  of  every  description,  except  a  British  ship,  2.  Aliens. 
may  be  taken,  acquired,  held,  or  disposed  of  by  an  alien   in 

the  same  manner  in  all  respects  as  by  a  natural-born  British 
subject 

As  to  what  constitutes  an  alien,  see  De  Geer  v.  Stone,  22 
Ch.  D.  243. 

It  has  been  decided  that  the  Act  is  not  retrospective.  And 
apparently  it  does  not  apply  to  a  will  made  before  the  passing 
of  the  Act,  though  not  coming  into  operation  till  afterwards. 
Sharp  V.  St  Sauvmr,  7  Ch.  343. 

In  cases  before  the  Act  land  devised  to  an  alien  remains  in 
him  till  office  found,  when  it  devolves  to  the  Crown,  and  this  is 
the  case  whether  the  land  is  devised  to  trustees  or  not.  Barrow 
V.  Wadkin,  24  B.  1 ;  Sharp  v.  St  Sauveur,  7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised  on 
trust  for  sale.  D^ii  Hourmelin  v.  Sheddon,  1  B.  79 ;  4  M.  &  Cr. 
525. 

3.  Formerly  personal  property  vested  in  a  felon   after   his  3.  Felons. 
ooDviction,  during  the  period  of  his  punishment  or  before  his 
pardon,  was  forfeited  to  the  Crown.    RoheHa  v.  Walker^  1  R.  & 
M.752. 

But  property  not  vested  in  a  felon  till  after  he  had  undergone 
his  punishment,  or  received  a  pardon,  was  not  forfeited.  Stokes 
V.  Holden,  1  Kee.  145  ;  Burnett  v.  Blake,  2  Dr.  &  S.  117  ; 
Gough  V.  DavieSy  2  K.  &  J.  623  ;  Re  Thompson's  Trusts,  22  B. 
506 ;  Re  Harrington's  Trust,  29  B.  24. 

Now,  by  33  &  34  Vict.  c.  23,  forfeiture  and  escheat  for 
treason,  felony,  and  suicide  are  abolished ;  and  by  sect.  10  all 
the  real  and  personal  property,  including  choses  in  action,  to 
which  the  convict  was  at  the  time  of  his  conviction,  or  shall 
afterwards  become  entitled,  vests  in  an  administrator  appointed 
under  the  Act 

By  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  43  Vict, 
c  59),  sect.  3,  outlawry  in  consequence  of  any  civil  proceeding 
is  abolished. 

4.  By  sect.  15  of  the  Wills  Act,  a  legacy  given  to  an  attesting  4.  Attesting 

^   o  witnesses. 
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Chap,  xni.  witness,  or  to  the  husband  or  wife  of  an  attesting  witness, 
is  void. 

The  subsequent  marriage  of  an  attesting  witness  to  a  devisee 
does  not  avoid  the  devise.     Thorpe  v.  Bestwick,  6  Q.  B.  D.  311. 

A  person  attesting  the  signature  of  two  marksmen,  witnesses 
to  a  will,  is  himself  an  attesting  witness.  Wigan  v.  Roivlfiiid, 
11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is  good. 
Giiimey  v.  Owmey,  3  Dr.  208 ;  Re  Marcus ;  Marcus  v.  Marcm, 
57  L.  T.  399. 

Where,  however,  a  contingent  gift  by  will  is  made  absolute 
by  a  codicil  which  the  legatee  attests,  and  the  legatee  could  only 
have  taken  under  the  codicil,  the  gift  is  void.  Gaakin  v.  Rogers, 
L.  R.  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there  may 
be  a  sufficient  number  of  witnesses  without  him.  Randjield  v. 
Randfidd,  11  W.  R.  847,  see  8  H.  L.  225 ;  Cozens  v.  Cvout,  21 
W.  R.  781.  See,  however,  In  bonis  Shamum,  1  P.  &  D.  061 ; 
In  bonis  Smith,  15  P.  D.  2,  and  ante,  p.  30. 

Where  a  solicitor-trustee  attests  a  will,  a  clause  empoweriog 
him  to  charge  profit  costs  is  avoided  by  this  section.  In  ?« 
Barber ;  Burgess  v.  Vinnicome,  31  Ch.  D.  665  ;  see  34  Ch.  D. 
77  ;  In  re  Pooley,  40  Ch.  D.  1. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will  is 
afterwards  republished  by  a  codicil  referring  to  it.  And/irmn  v. 
Anderson,  13  Eq.  381. 

A  witness  to  the  will  under  which  a  benefit  is  given  him  who 
attests  a  codicil  which  confirms  the  will  cannot  take  under  the 
will.     Re  Marcus ;  Marcus  v.  Marcus,  57  L.  T.  399. 

A  gift  |to  an  attesting  witness  as  trustee  is  not  void.  Ct-ess- 
well  V.  CressweU,  6  Eq.  69. 

A  gift  to  a  trustee  upon  trusts  declared  by  parol  in  favour  of 
an  attesting  witness  is  void.  In  re  Fleetwood ;  Sidgi^aves  v. 
Bretver,  49  L.  J.  Ch.  514  ;  15  Ch.  D.  694. 
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CHAPTER   XIV. 

DESCRIPTION — WHAT   PASSES  UNDER  A  SPECIFIC 

DESCRIPTION. 

With  regard  to  the  question  what  evidence  is  admissible  for     chap.  XIY. 
the  purpose  of  discovering  to  what  the  terms  of  description  em-  ^^^^.   ^ 
ployed  by  the  testator  refer,  evidence  of  the  testator's  intention  ^f^^P  i* . 

,    ,        ,  .  .  admissible. 

must  be  distinguished  from  evidence  of  circumstances  from  which 
the  Court  may  conclude  what  the  testator's  intention  must  have 
been.  The  former  evidence  is  admissible  only  in  rare  cases. 
The  latter  is  generally  admissible.     Thus : 

1.  "All  facts  relating  to  the  subject  matter  of  the  devise,  Surrounding 

,  •.        .  .       1  »  n    \  circumstances, 

such  as  that  it  was  or  was  not  m  the  possession  of  the  testator, 
the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will."  Doe  d.  Templeton  v. 
Martin,  4  B.  &  Ad.  771, 785,per Parke,  J. ;  Sanford  v.  Raikes, 
1  Mer.  646. 

2.  Words  of  art,  foreign  words,  nicknames  may  be  explained  Terms  of  art 
by  evidence.    Kdl  v.  Charmer,  23  B.  195 ;  Ooblet  v.  Beechey, 

3  Sim.  24 ;  2  R&  My.  624 ;  Lee  v.  Pain,  4  Ha.  251 ;  Studd  v. 
Cook,  8  App.  C.  677 ;  Bradford  v.  YouTig,  26  Ch.  D.  666 ;  see 
29  Ch.  D.  617. 

3.  Where  a  word  h^is  a  meaning  in  common  use,  but  has  a  Evidence  ot 
different  meaning  by  local  custom,  evidence  of  the  custom  is 
admissible.    Shore  v.  Wilson,  9  CI.  &  F.  545, 566 ;  Richardson 

v.  Watson,  1  Nev.  &  M.  575 ;  Clayton  v.  Oregson,  5  A  &  K 
302 ;  Smith  v.  Wilson,  8  B.  &  Ad.  728 ;  Anstee  v.  Ndras,  1 
H.  &  N.  225. 

It  has  been  held  that,  where  a  measure  is  defined  by  statute, 
evidence  is  not  admissible  to  show  that  the  word  has  a  different 
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Chap.  XIV. 


"Word  with 
natural  mean- 
ing but 
nothinff  to 
which  it  can 
apply. 


Word  with 
natural  mean- 
ing and  some- 
thing to  which 
it  applies. 


Devise  of 
estate  by 
name. 


Deyise  of 
estate  of  or 
at  A 


Patent 
ambiguity 
may  not  be 
explained. 


Original 
wilE 


Where  there 
is  somethinff 
answering  uie 
testator's 
description 
that  alone 


meaning  by  custom.     0*DonneU  v.  O'Donnell,  1  L.  R  Ir.  284 ; 
13  ib.  226. 

4.  Where  a  word  has  a  meaning  in  ordinary  language,  but 
there  is  nothing  to  which  it  can  apply,  evidence  is  admissible  to 
show  that  the  testator  used  the  word  in  a  meaning  peculiar 
to  himself.  The  case  falls  within  the  second  head  above 
mentioned. 

5.  But  if  the  word  has  a  meaning  in  ordinary  language,  and 
there  is  something  to  which  it  applies,  evidence  is  not  admissible 
to  show  that  the  testator  used  it  in  a  different  or  wider  sense, 
there  being  no  general  custom  to  that^effect.  Millard  v.  Bailey, 
L.  R  1  Eq.  378. 

6.  If  lands  are  devised  by  a  particular  title,  evidence  is 
admissible  to  show  what  the  testator  habitually  included 
under  the  name.  Doe  d.  Search  v.  Lord  Jersey,  3  B.  &  G.  180 ; 
1  B.  &  Aid.  654 ;  Ricketts  v.  Twrqvxind,  1  H.  L.  472  ;  Webb  v. 
Byng,  1  K.  &  J.  580;  Whitfield  v.  Langdale,  1  Ch,  D.  61 
(devise  of  Claggetts)  ;  Jennings  v.  Jennings,  1  L.  R  Ir.  552 ; 
see  King  v.  King,  13  L.  R  Ir.  531. 

7.  Where  a  testator  devises  his  estate  of  A.,  or  at  A.,  and 
there  is  an  estate  answering  the  description,  evidence  is  not 
admissible  to  show  in  what  sense  the  testator  used  the  expres- 
sion. Doe  d.  Chichester  v.  Oxenden,  3  Taunt.  147 ;  4  Dow.  65 ; 
Doe  d.  Broione  v.  Greening,  3  M.  &  S.  171. 

8.  No  evidence  is  admissible  to  explain  a  patent  ambiguity ; 
for  instance,  if  the  testator  uses  symbols,  which  on  the  face  of 
the  will  require  explanation  and  have  no  meaning  to  any  one 
but  himself.  Clayton  v.  Lord  Nugent,  13  M.  &  W.  206 ;  see 
SuUvvan  v.  Sullivan,  I.  R  4  Eq.  457. 

9.  The  Court  may  look  at  the  original  will,  as  well  as  the 
probate.    In  re  Harrison ;  Turner  v.  Hellard,  30  Oh.  D.  390. 

When  the  admissible  evidence  has  been  taken,  the  following 
rules  apply  to  determine  to  what  the  words  of  description  used 
by  the  testator  refer : 

1.  Non  accipi  debent  verba  in  falsam  d&monstrationem  qucB 
com/petunt  in  limitationem  veram. 

Therefore,  where  there  is  property,  which  exactly  fits  all  the 
terms  of  the  description,  the  whole  of  it  passes  and  no  more« 
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Webber  v.  Stanley,  16  C.  B.  N,  S.  698 ;  Srnith  v.  Ridgway,  L.  R.     Chap,  xiv. 
1  Ex.  331 ;  In  re  Seal;  Seal  v.  Taylor,  (1894)  1  Ch.  316. 

It  is  immaterial  whether  the  larger  words  precede  or  follow 
the  restricting  words,  provided  there  is  something  to  which  the 
whole  description  applies. 

Thus,  a  devise  of  lands  described  as  in  the  parish  A.,  and  in  Beference  to 
the  occupation  of  a  particular  person,  will  not  pass  lands  not  in  ®^^P*  ^^' 
the  occupation  of  that  person.     Doe  d.  Parkin  v.  Pa/rkin,  5 
Taunt  321  ;  MorreU  v.  Fisher,  4  Ex.  591 ;  Homer  v.  Homer, 
S  Ch.  D.  758. 

So  the  general  description  may  be  restricted  by  a  reference  Reference  to 
to  the  person  from  whom  the  testator  purchased  or  derived  the  f^^  wliom^" 
land.    Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  550  ;  Doe  d.  ConoUy  ^^  derived. 
V.  Vernon,  5  East,  51 ;  Doe  d.  Harris  v.  Oreathed,  8  East,  91 ; 
jRoe  d.  RyaU  v.  BeU,  8  T.  R.  579  ;  Doe  d.  Newton  v.  Taylor,  7 

B.  &  C.  384 ;  Emma  v.  Smith,  2  De  Q.  &  S.  722 ;  Cooeh  v- 
Waldm,  46  L.  J.  Ch.  639 ;  see  CorbaUis  v.  CorbaUia,  9  L.  B. 
Ir.309. 

So  a  devise  of  cottages  and  premises  "  which  I  have  lately 
poichased"  will  not  include  land  belonging  to  the  testator 
which  adjoins  the  cottages  but  was  not  purchased  with  them. 
Cave  V.  Harris,  57  L.  J.  Ch.  62;  57  L.  T.  786  ;  36  W.  R  182. 

If  the  lands  are  described  as  being  at  A.  in  the  county  of  B.,  Reference  24 
lands  not  in  that  county  will  not  pass.     Webber  v.  Stanley,  16  ^^^y* 

C.  B.  N.  S.  698 ;  Pedley  v.  Dodds,  2  Eq.  819. 

It  seems  that  a  devise  of  lands  at  A.  is  not  to  be  limited  to  PeyiBe  of 
lands  within  the  parish  of  A.,  but  would  carry  immediately  ^^^  **  ^' 
adjoining  lands  in  a  neighbouring  parish. 

This  is  clearly  the  case  where  the  devise  is  of  lands  at  or  At  or  near  A. 
near  A.     HoTner  v.  Horner,  8  Ch.  D.  758. 

But  a  devise  of  lands  at  A.  will  not  include  lands  some 
distance  from  A.  where  there  aie  lands  to  which  the  descrip- 
tion applies.  Attwater  v.  Attwater,  18  B.  330;  Doe' v.  Bower, 
3  B.  &  Ad.  453 ;  see  Doe  d  DeU  v.  Pigott,  1  J.  B.  Moo.  274  ;  7 
Taunt.  552 ;  Pogson  v.  Thomas,  8  Sc.  621 ;  6  Bing.  N.  C.  837. 

A  devise  of  a  manufactoiy  on  the  west  side  of  a  street,  with  Manofaotory 
the  appurtenances,  will  not  include  a  manufactory  on  the  east  ^°  *  '*"*** 
side  of  the  street.    Sm^th  v.  Ridgway,  L.  B.  1  Ex.  46,  331. 
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Act. 
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caiap.  XIY.  A  devise  of  property  in  a  street  may  pass  the  whole  of  a  piece 
of  land  which,  when  purchased  by  the  testator,  had  a  frontage  on 
that  street  and  on  another  street,  though  the  testator  has  sub- 
sequently divided  the  land,  and  built  two  houses  upon  it,  one 
abutting  on  one  street  and  one  on  the  other.  Harman  v.  Chimer, 
35  B.  478 ;  see,  too,  Newton  v.  Lvaxxs,  6  Sim.  54  ;  1  M.  &  Cr, 
391. 
Property  held  A  deviso  of  two  houses  in  a  street  wiU  pass  only  two  bouses^ 
though  the  testator  may  be  possessed  of  three  houses  in  the 
street  held  under  the  same  lease,  two  of  which  are  comprised 
in  one  underlease,  and  the  third  in  a  separate  underlease 
Tapley  v.  Eagleton,  12  Ch.  D.  683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 
testator  goes  on  to  describe  the  lands  by  name  passes  only  such 
of  the   lands  held  under  the  lease  as  are  named.     West  v. 
Lawday,  11  H.  L.  375. 
S.  24  of  Wills       Sect.  24  of  the  Wills  Act  enacts  that  a  will  is  to  be  construed, 

with  reference  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention 
appears  by  the  will. 
Object  of  The  object  of  this  section  was  to  annul  the  old  rule  by  which 

as  regards  real  estate  a  will  was  treated  as  a  conveyance  and 
operated  only  upon  real  estate,  which  the  testator  was  entitled 
to  at  the  date  of  his  will. 

The  effect  of  the  section  is  that  a  will  is  to  be  applied  to  the 
real  and  personal  estate  which  the  testator  has  at  his  death. 

But  the  section  does  not  enact  that  ''we  are  to  construe 
whatever  a  man  says  in  his  will  as  if  it  were  made  on  the  day 
of  his  death,"  per  Lindley,  L.J.  In  re  Portal  and  Lamb,  30 
Ch.  D.  50,  p.  55. 

The  section  has  in  fact  no  bearing  whatever  upon  the  proper 
construction  of  a  wiU.  A  will  from  its  nature  is  intended  to 
take  effect  at  a  future  date.  A  person  who  makes  a  wiU  as  a 
rule  intends  to  dispose  of  everything  belonging  to  him  at  his 
death.  He  does  not  intend  to  die  intestate  as  to  part  There 
is  now  no  reason  in  law  why  this  intention  should  not  be  carried 
into  effect.     The  Court  has  to  inquire  what  the  testator's  pro- 
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perty  at  his  death  is,  and  then  to  apply  the  language  of  the    cHiap.jKiV. 
wilL     It  is   purely  a  question  of  construction  whether  the 
language  is  limited  to  property  belonging  to  the  testator  at 
the  date  of  his  will  or  not,  though  there  is  a  general  probability^ 
from  the  nature  of  the  instrument,  that  it  is  not  so  limited. 

Of  course  in  the  case  of  a  residuary  gift  the  probability  is  far 
greater  than  in  the  case  of  a  specific  gift,  but  it  is  in  both  cases 
a  question  of  construction  what  is  intended  to  pass,  and  it  must 
not  be  supposed  that  this  a  priori  probability  afifords  much  or 
any  assistance  in  construing  the  will. 

It  has  been  suggested  that  under  a  devise  of  land  with  an  Whether  s. 
exception  expressed  in  general  terms,  for  instance,  **  all  my  land  ez^ption 
except  that  subject  to  the  trusts  of  a  settlement,"  sect  24  of  the  ^"^  *  devwe. 
Wills  Act  does  not  apply ;  and  that  the  exception  must,  as  a 
matter  of  law,  and  not  of  construction,  be  limited  to  lands, 
subject  to  the  settlement  at  the  date  of  the  will.     The  true 
view  seems  to  be  that  the  exception  will  be  so  limited  if  that 
is  the  proper  construction  of  the  will  ;  on  the  other  hand,  if  the 
proper  construction  is  that  it  is  intended  to  include  lands 
subject  to  the  settlement  at  the  date   of  the  death,  it  will 
include  them.     In  other  words,  sect.  24  does  not  affect  the 
matter  either  way.    Hughes  v.  Jones,  1  H.  &  M.  765,  where 
upon  the  construction  of  the  will  the  exception  was  limited  to 
lands  settled  at  the  date  of  the  will. 

A  specific  devise  may  be  so  framed  as  to  be  limited  to  property  Specific  devise 

,  .  niay  include 

which  the  testator  owns  at  the  date  of  the  wiU  or  it  may  be  so  after-acqaired 
fiamed  as  to  include  any  property  covered  by  the  description  ^^^  ^' 
which  he  owns  at  his  death. 

Thus  under  a  devise  of  the  Gleeve  Court  estate,  lands  acquired  Devise  of 
since  the  date  of  the  will  and  treated  by  the  testator  as  part  of 
the  estate  were  held  to  pass.     CasUe  v.  Fox,  11  £q.  542  ;  In  re 
Midland  JRmlway  Co,,  34  B.  525. 

On  the  other  hand,  under  a  devise  of  "  my  Quendon  Hall  Quendon  Hall 

Estates. 

Estates,"  only  lands  known  by  that  name  at  the  date  of  the 
will  were  held  to  pass.  It  was  shewn  that  the  expression 
"  Quendon  Hall  Estates ''  had  in  the  mind  of  the  testatrix  a 
definite  meaning  at  the  date  of  the  will,  and  there  was  nothing 
to  show  that  the  meaning  had  been  extended  so  as  to  include 
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Chap.  XIY. 


Use  of  the 
present  tense. 


Effect  of  the 
word  now. 


Effect  of 
republication 
by  codicil. 


lands  subsequently  added  to  the  estate.  Webb  v.  ByTig,  1  E.  J? 
J.  580. 

The  use  of  the  present  tense,  for  instance,  a  devise  of  lands 
"  of  which  I  am  seised,"  though  in  another  gift  the  testator 
gives  ''  what  I  am  or  at  my  death  shall  be  possessed  of,"  will 
not  restrict  a  general  devise  to  property  belonging  to  the 
testator  at  the  date  of  the  will.  Boe  d.  York  v.  Walker,  12 
M.  &  W.  591 ;  Lady  Langdale  v.  Brigga,  3  Sm.  &  G.  246  ;  8 
D.  M.  &  G.  391 ;  Hepburn  v.  Skirving,  4  Jur.  N.  S.  651 ;  Lord 
Lilford  V.  Powys  Keck  (No.  2),  30  B.  300. 

On  the  other  hand,  the  word  "now"  used  in  the  description 
of  property  refers  to  the  date  of  the  will,  and,  if  it  is  an  essential 
part  of  the  description,  it  limits  the  gift  to  property  then  belong- 
ing to  the  testator.  Cole  v.  Scott,  1  M.  &  G.  518  ;  Hutchinson 
V.  Burrow,  6  H.  &  N.  583 ;  Williama  v.  Owen,  2  N.  R  585 ; 
Re  Edwards ;  Rowland  v.  Edwards,  63  L.  T.  481. 

If,  on  the  other  hand,  such  words  as  "  now  occupied  by  me  " 
or  the  like  are  merely  added  as  an  additional  description  not 
intended  to  cut  down  the  generality  of  the  earlier  words,  the 
devise  will  not  be  restricted  to  property  belonging  to  the 
testator  at  the  date  of  the  will  In  re  Midlcmd  Railway  Co., 
34  B.  525 ;  Wagataff  v.  Wagstaf,  8  Eq.  229 ;  In  re  Ord ; 
Dichi/nson  v.  Dickinson,  12  Ch.  D.  22 ;  In  re  Champion ; 
Dudley  v.  Champion,  (1893)  1  Ch.  101. 

Under  the  old  law  a  codicil  to  a  will  had  the  effect  of  re- 
publishing the  will,  so  that  under  a  general  devise  in  the  will 
or  even  under  a  specific  devise,  if  the  language  was  appropriate, 
after-acquired  real  estate  passed. 

Even  where  the  codicil  referred  only  to  the  land  "  devised  by 
the  will "  if  it  confirmed  the  will,  the  effect  was  held  to  be  the 
same  as  if  the  testator  had  made  a  new  will  at  the  date  of  the 
codicil.  Doe  d.  York  v.  Walker,  12  M.  &  W.  591 ;  Lady  Lang- 
dale  v.  Briggs,  3  Sm.  &  G.  246. 

Upon  the  same  principle  a  codicil  made  after  coverture  re- 
publishing the  will  of  a  married  woman  made  during  covertui'e 
would  make  the  will  effective  to  pass  property  which  the 
married  woman  could  not  dispose  of  during  coverture,  and 
where  a  power  was  conferred  on  the  survivor  of  husband  and 
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'wife  ezerciseable  after  the  death  of  one,  a  will  made  during    Cliap.  XIV. 

the  oovertnre  bat  republished  by  a  codicil  after  the  coverture 

was  held  to  execute  the  power.    In  re  Smith ;  Bilke  v.  Roper, 

45  Ch.  D.  632 ;  In  re  Blackbv/m  ;  Smiles  v.  Blackburn^  43  Ch. 

D.75. 

But  the  effect  of  the  republication  of  a  will  by  a  codicil  was 
a  question  of  construction,  and  if  the  codicil  referred  in  terms 
only  to  the  land  devised  by  the  will  and  did  not  confirm  the 
will  but  was  only  directed  to  be  taken  as  part  of  it,  the  re- 
pubhcation  did  not  enlarge  the  effect  of  the  will.  Bowea  v. 
Bowes,  2  B.  &  P.  500 ;  Hughes  v.  Turner,  3  M.  &  K.  666 ; 
Jfonypenny  v.  Bristow,  2  R  &  M.  117. 

The  principal  operation  of  the  rule  as  to  republication  was  to  As  from 
^ve  effect  to  the  intention  by  making  a  will,  which  on  the  face  ^published 
■of  it  was  intended  to  include  after-acquired  real  estate  effectual  '^  speal^s. 
to  pass  it     It  cured  the  infirmity  of  the  will  and  gave  effect  to 
the  intention.     The  effect  of  republication  in  cases  where  the 
rule  is  not  required  for  that  purpose  is  a  different  question. 
There  are  some  passages  in  the  judgment  in  Doe  d,  York  v. 
WdUcer  (12  M.  &  W.  591)  which  go  to  show  that  confirmation 
of  a  will  by  a  codicil  makes  the  will  speak  as  if  it  had  been 
re-executed  on  the  date  of  the  codicil  so  that  ''  now "  would 
refer,  not  to  the  date  of  the  will  but  to  the  date  of  the 
codicil     It  is  easy  to  imagine   cases  in  which  this  would 
destroy  the   testator's   intention.      The    better   opinion   pro- 
bably is  that  it  must  be  ascertained  as  a  question  of  construc- 
tion upon  all  the  documents  what  the  effect  of  republication 
is.    See  In  re  Champion;  Dudley  v.  Champion,  (1893)    1 
Ch.  101. 
2.  Falsa  demonstratio  non  nocet,  cum  de  corpore  constat.      Inaccurate 

,  description — 

a.  Thus,  where  an  object  is  sufficiently  described,  additional  part  in- 
words,  which  have  no  application  to  anything,  may  be  rejected.  *^^™*® » 
Mague  v.  Gold,  Cro.   Car.  447,  473;   Doe  d.  Dunning    v. 
Cranstoun,  7  M.  &  W.  1. 

b.  Where  there  is  a  complete  description,  and  the  testator  Subordinate 

description 

goes  on  to  add  words  for  the  purpose  of  identifying  or  elabo-  if  inaccurate 
rating  the  previous  description,  these  words,  if  inconsistent  with  "^^^ 
the  previous  description,  may  be  rejected.    Armstrong  v.  Buck- 
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WHAT   PASSES   UNDER  A  SPECIFIC  DESCRIPTION. 


Chap.  XIV. 


Inconaistent 
description. 


Name 
followed  by 
occupation. 


Name 
followed  by 
locality. 


Freehold 
farm. 


What  are  the 
leading  words. 


land,  18  B.  204 ;  see  Slvngsby  v.  Gh^ainger,  7  H.  L.  273 ; 
Travera  v.  Blundell,  6  Ch.  D.  436. 

c.  Where  there  is  one  continuous  description^  and  there  \&^ 
something  answering  to  part  of  it,  and  something  answering  to 
other  part,  but  the  two  together  are  inconsistent,  the  question 
is,  which  are  the  leading  words  of  description. 

In  the  first  class  of  cases  under  this  head  there  is  no  re- 
pugnancy between  the  general  terms  and  the  particular  super- 
added description,  in  the  second  and  third  class  there  is  a 
repugnancy  between  two  parts  of  a  description. 

Where  the  estate  is  devised  by  a  specific  name,  followed  by  a 
reference  to  occupation,  the  reference  to  occupation  may  be 
rejected  if  the  whole  estate  known  by  the  name  is  not  in  the 
occupation  of  the  person  referred  to.  Ooodtitle  d.  Radford  v. 
Southern,  1  M.  &  S.  299  ;  Down  v.  Bovm,  7  Taunt.  343 ;  1  J. 
B.  Moo.  80  ;  see  Doe  d.  Beach  v.  Earl  of  Jersey,  1  B.  &  Aid. 
550 ;  3  B.  &  Cr.  870 ;  Paul  v.  PavZ,  1  W.  Bl.  255 ;  2  Burr. 
1089 ;  see,  too,  Cunningham  v.  Butler,  3  Giff.  37;  7  Jur.  N.  S. 
461  ;  In  re  Boulter,  4  Ch.  D.  241. 

Upon  similar  principles  a  description  by  a  specific  name  will 
prevail  over  an  erroneous  reference  to  a  parish  or  county,  or  to 
acreage.  Hardwick  v.  Hardwick,  16  Eq.  168 ;  Whitfield  v, 
Langdale,  1  Ch.  D.  64. 

Under  a  devise  of  my  freehold  farm  and  lands,  situate  at 
Edgware,  and  now  in  the  occupation  of  A.,  the  whole  farm  con* 
sisting  of  50  acres  of  freehold  and  26  acres  of  copyhold  land 
was  held  to  pass.  There  was  no  residuary  devise,  and  there 
was  no  reasonable  doubt  on  the  will  that  the  whole  farm  was 
meant  to  pass.  In  re  Bright-Smith ;  Bright-Smith  v.  Bright- 
Smith,  31  Ch.  D.  314 ;  and  see  the  comments  there  made  upon 
Stone  V.  Greening,  13  Sim.  390 ;  HaU  v.  Fislier,  1  Coll.  47. 

Though  the  estate  is  not  described  by  a  specific  name,  if  the 
general  description  contains  words  which  would  not  be  satisfied 
if  the  reference  to  occupation  is  allowed  to  restrict  the  devise, 
the  reference  to  occupation  may  be  rejected.  White  v.  Bvi^d^y 
36   L.   J.  Ch.  174  ;  see  Doe  d.  Parkin  v.  Parkin,  5  Taunt. 

321. 

For  the  purpose  of  ascertaining  the  leading  words,  it  would 
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«eein  that  where  a  description  is  foUowed  by  restrictive  words    Chap.  Xiv. 
inconsistent  with  it^  the  earlier  words  will  prevail,  especially  if 
the  restrictive  words  are   less   clear   and   accurate   than   the 
earlier  words.    Cases  aupra  and  Doe  cL  Remow  v.  Ashley,  10 
Q.  B.  663. 

Where  the  more  restrictive  description  of  property  is  followed 
by  a  wider  description,  which  would  include  other  property  as 
weU,  it  seems  the  more  restricted  description  will  prevail ;  for 
instance,  under  "  my  lands  in  Cokeiield,  called  Hayes  Lands,'' 
only  80  much  of  the  Hayes  Lands  as  were  in  Cokefield  passed. 
Woodden  v.  Osboum,  Cro.  El.  674  ;  Hall  v.  Fialier,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  cau  be  looked  upon  as 
inserted  for  the  purpose  of  giving  the  lands  carved  out  of  the 
devise  to  some  one  else,  they  will  have  their  full  force.  Higham 
V.  Baker,  Cro.  Eliz.  16  ;  Press  v.  Parker,  10  J.  B.  Moo.  158  ;  2 
Bing.  456. 

3.  Where  there  is  nothing  answering  to    any   part   of   the  No  property 
description  the  devise  fails.  JSacri^on. 

Thus  a  devise  of  lands  in  a  particular  county  or  parish  can- 
not be  extended  to  lands  in  an  adjoining  county  or  parish, 
though  those  may  be  the  only  lands  the  testator  possessed. 
Miller  v.  Travers,  8  Bing.  244;  Barber  v.  Wood,  4  Ch.  D. 
885. 

4.  The  same  rules  are  applicable  to  specific  bequests  of  per-  Same  rules 
fional  property.     Therefore,  if  there  is  something  which  answers  gSTc^c^ 
fully  the  words  of  description,  that  and  that  alone  will  pass.  ^<l«e«te. 
Sling^y  v.  Orainger,  7  H.  L.  273  ;  Ridge  v.  Newton,  2  D.  & 

War.  239 ;  Tovmend  v.  TowTiend,  1  L.  R.  Jr.  180. 

0.  If  the  testator  gives  a  certain  number  of  specific  things,  Gift  of  some 
and  is  possessed  at  the  date  of  his  death  of  a  larger  number,  ^^*  ^  ™*^"' 
the  legatee  is  entitled  to  select  which  he  will  take.  Hohson  v. 
Blackbum,  1  M.  &  K.  571 ;  Jacques  v.  Chambers,  2  Coll.  435 ; 
Millard  v.  Bailey,  L.  R.  1  Eq.  878 ;  Tapley  v.  Eagleton,  12 
Ch.  D.  683 ;  see  Duchmamton  v.  Duckvianton,  5  H.  &  N.  219 ; 
28  L  J.  Ex.  132 ;  Asten  v.  Asten,  (1894)  3  Ch.  260. 

The  principle  applies  as  well  to  a  devise  as  to  a  gift  of  per- 
sonalty. 

It  is  immaterial  whether  or  not  the  devise  is  made  in  such 


I 


110 


WHAT  PASSES   UNDER  A   SPECIFIC   DESCRIPTION. 


Chap.  XIV. 


Gift  of  such 
parts  as  lega- 
tee selects. 


Increase  in 
yaluo  of  speci- 
fic legacy 
before  the 
testator's 
death  passes 
to  legatee, 
unless  the 
description 
excludes  it. 


Inaccurate 
description. 


Specific  gift 
of  something 


words  as  to  show  that  the  testator  was  aware  that  he  was  pos- 
sessed of  more  of  the  things  in  question  than  he  devises. 

For  instance,  the  devisee  is  entitled  to  elect  whether  the 
devise  is  of  one  of  my  closes  called  Wliiteacre,  or  of  my  close 
called  Whiteacre.  Richardson  v.  Watson,  4  B.  &  Ad.  787,  i» 
not  to  be  followed ;  see  Tapley  v.  Eagleton,  supra. 

Under  a  gift  of  such  parts  of  certain  property  as  a  legatee 
shall  signify  her  desire  to  possess,  the  legatee  may  take  the 
whole,  if  the  property  is  of  such  a  nature  that  the  legatee  might 
make  a  selection  so  as  to  leave  only  something  of  no  value. 
Arthur  v.  Mackinnon,  11  Ch.  D.  385. 

Probably  a  gift  of  such  houses  as  a  legatee  may  select  would 
not  entitle  the  legatee  to  take  all  the  testator's  houses.  See, 
too,  Kennedy  v.  Kennedy,  10  Ha.  438. 

6.  In  the  case  of  a  specific  bequest,  even  before  the  Wills  Act, 
any  increase  between  the  date  of  the  will  and  the  death  of  the 
testator  in  the  value  of  the  thing  specifically  given  belonged  to 
the  legatee.  Thus  a  gift  of  the  amount  of  a  bond  canied  the 
accruing  interest.  ITarcourt  v.  Morgan,  2  Kee.  274 ;  AU  Souls* 
Coll.  v.  CodHngton,  1  P.  W.  597. 

But  if  the  description  of  the  gift  is  such  as  to  preclude  the 
possibility  of  including  in  it  any  increase,  such  increase  will  not 
pass,  as  if  the  gift  be  of  £300  due  to  me  on  a  bond,  interest  will 
not  pass.  Roberts  v.  Kvjffin,  2  Atk.  112  ;  Hawley  v.  CiUts,  2 
Freem.  24. 

7.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain  stock, 
and  the  testator  at  the  date  of  his  will  possessed  no  such  stock, 
but  possessed  other  stock  nearly  answering  the  description,  the 
latter  will  pass.  Door  v.  Oeai%  I  Ves.  Sen.  255 ;  Dobson  v. 
Watei^man,  3  Ves.  307  n. ;  Gallini  v.  NobU,  3  Mer.  691 ;  Pen- 
tecost  v.  Ley,  2  J.  &  W.  207  ;  Mackinley  v.  Sison,  8  Sim.  561 ; 
Sheffield  v.  Von  Donop,  7  Ha.  42  ;  Quennell  v.  Twi^ner,  13  B. 
240 ;  Ellis  v.  Eden,  25  B.  543 ;  Trinder  v.  Tnnder,  L.  R  1 
Eq.  695 ;  Townend  v.  Townend,  1  L.  R.  Ir.  180 ;  Palin  v. 
Brookes,  20  W.  R  877 ;  see  Ex  parte  Kirk ;  In  re  Bennett, 
5  Ch.  D.  800. 

8.  If  a  testator  makes  a  specific  bequest  of  something  which 
he  has  not  at  the  date  of  the  will,  evidence  is  admissible  to  show 
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ViOW  the  mistake  arose,  and  the  fact  that  the  thing  m  question    Chap.  XIY. 
Vvas  been  exchanged  for  something  else  before  the  date  of  the  the  testator 
will,  will  not  avoid  the  legacy.     In  such  a  case  the  legatees  are  before  the 
entitled  to  a  sum  equal  in  value  to  the  specific  legacy  at  the  ^  ^  *^® 
testator's  death.    Selwood  v.  Mildmay,  3  Ves.  306  ;  Lindgren 
V.  LiTidgren,  9  B.  358 ;  Goodlad  v.  Bamett,  1  K.  &  J,  341. 

9.  On  the  other  hand,  if  the  testator  makes  a  specific  gift  of  Gift  of  some- 
a  thing  he  thinks  h^  has,  but  never  had,  or  of  a  thing  which  he  tester 
intends  to  purchase,  but  does  not,  the  gift  is  void.     Waters  v.  ^^F^  ^®  ^ 
Wood,  5  De  G.  &  S.  717  ;  EvaTis  v.  Tripp,  6  Mad.  91 ;  Millar 

V.  Woodaide,  I.  R  6  Eq.  546. 

10.  If  a  testator  devises  a  specific  thing,  such  as  ''  my  house  Effect  of  sale 
in  Grosvenor  Square,"  and  then  sells  the  house  and  buys  an-  gp^cifi^lly 
other  house  in  Grosvenor  Square,  there  can   be   little   doubt  gi^o^^and 

^  ,       ,  purchase  of 

that  the  latter  will  not  pass.     The  gift  is  of  a  specific  thing  similar  thing. 

he  has   at  the  date  of  the  will  and  no  other  thing  will  pass. 

In  re  Cribson ;  Mathews  v.  Foulsham,  L.  R.  2  Eq.  669.    There 

are  some  observations  to  the  contrary  in  Castle  v.  Fox,  11  Eq. 

542,  p.  551,  which  cannot  now  be  considered  in  accordance  with 

the  law.     See  In  re  Poiixd  and  Lamb,  30  Ch.  D.  50. 

11.  If  the  testator  sells  the  specific  thing  and  buys  another  Confirmation 

hv  codicil 

thing  closely  resembling  the  former,  the  subsequent  confirma- 
tion of  the  will  by  a  codicil  will  not  have  the  effect  of  passing 
the  firesh  acquisition,  if  the  description  in  the  will  is  not  accu- 
rately appropriate  to  it.  Pattison  v.  Pattison,  1  M.  &  K.  12 ; 
Macdxmald  v.  Irvine,  8  Ch.  D.  101 ;  see  PUkington's  Trusts, 
6  N.  R.  246  ;  and  see  Chapter  XVII.  as  to  Ademption. 
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CHAPTER  XV. 


SPECIFIC,  GENERAL,  AND   DEMONSTRATIVE   LEGACIES. 


Caiap.  XT. 

General  and 
specific 
legacies  dis- 
tinguished. 


Legacy  of 
stock  is  not 
specific. 


Nor  of  money 
in  stock. 


In  the  case  of  bequests  of  personalty  it  is  often  a  question  of 
difficulty  whether  a  legacy  is  general  or  specific.  A  general 
legacy  is  a  legacy  not  of  any  particular  thing,  but  of  something 
which  is  to  be  provided  out  of  the  testator's  general  estate.  If 
a  particulai*  fund  is  made  primarily  liable  the  legacy  is  demon- 
strative, but  does  not  fail  by  the  failure  of  the  particular  fund. 
On  the  other  hand,  a  specific  legacy  is  a  gift  of  a  severed  or 
distinguished  part  of  the  testator's  property.  It  does  not  abate 
till  after  the  general  legacies  are  exhausted,  but  it  is  liable  to 
ademption  by  the  testator  in  his  lifetime. 

If  the  legacy  is  general,  the  legatee  is  entitled  to  have  its 
value  paid  him  out  of  the  estate,  but  if  it  is  impossible  to  say 
what  the  value  is,  the  legacy  fails  for  uncertainty.  In  re  Qray; 
Dresser  v.  Gray,  36  Ch.  D.  205. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he  possesses 
at  the  date  of  the  will. 

In  those  cases  there  must  be  on  the  face  of  the  will  enough 
to  show  that  the  testator  is  referring  to  something  actually 
existing  at  the  time. 

Thus  a  mere  legacy  of  stock  in  round  numbers,  though  the 
testator  may  possess  the  exact  amount  of  stock,  is  not  specific. 
Partridge  v.  Partridge,  9  Mod.  269  ;  Ca.  t.  Talb.  226 ;  Simmons 
V.  VaUance,  4  B.  C.  C.  345 ;  Wilson  v.  Brownsw^ith,  9  Ves. 
180. 

Similarly  a  bequest  of  50002.  in  the  South  Sea  Company's 
Stock  is  general,  though  the  testator  may  have   the   exact 
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amount  at  the  date  of  his  will.  Purse  v.  Snaplin,  1  Atk.  Chap.  XV. 
415  ;  Bronsdon  v.  Winter,  Amb.  57 ;  Bishop  of  Peterborough 
V.  Martlock,  1  B.  C.  C.  565  ;  Webster  v.  Hale,  8  Ves.  410 ; 
RobiTison  V.  Addison,  2  B.  515 ;  Macdonald  v.  Irvine,  8  Ch. 
D,  101  ;  In  re  Gray ;  Dresser  v.  Gray,  36  Ch.  D.  205 ;  see 
Page  v.  YouTig,  19  Eq.  501,  where  a  gift  of  "  the  interest  of 
4500i.,  money  in  the  funds,"  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  invested 
in  stock,  or  of  stock  of  that  value,  see  Allan  v.  Kelly,  7  W.  R. 
139. 

But  though  the  actual  gift  may  not  contain  anything  to  show 
that  it  is  specific,  it  may  appear  from  the  rest  of  the  will  that 
it  is  so. 

A  direction   to  transfer  a  certain  amount   of  stock,  or  to  Nor  of  stock 
pay  it  as  soon  as  possible,  will  not  make  the  legacy  specific,  ferred. 
SOiUy  V.  Perry,  7  Ves.  522,  629 ;    Webster  v.  Hale,  8  Ves. 
410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell,  Gift  on  trust 
shows  that  the  testator  referred  to  specific  stock.    Ashton  v.  specific. 
AdUon,  Ca.  t.  Talb.  152 ;  3  P.  W.  384. 

So  where  a  testator,  having  given  legacies  of  stock  generally,  ^^^  ^^  ^** 
then  gives  the  rest  of  the  stock  "  standing  in  my  name,"  the  makes  j>re- 
earlier  legacies  must  be  specific.     Sleech  v.  Thorington,  2  Ves.  0^8^001! 
Sen.  560  ;  see  Millard  v.  Bailey,  L.  R.  1  Eq.  378.  «P«^^fi^' 

A  direction  that  if  the  testator  should  not  have  sufficient  Direction  to 

purchase  if 

Stock  standing  in  his  name  to  answer  the    legacies    of  stock  the  testator 
previously   given,  the  executors  should   purchase  sufficient  to  j^^y^  sufficient 
make  up  the  deficiency,  shows  that  the  testator  meant  to  give  ^^^^  ^, 

f  J^  o         answer  lega- 

something  in  existence  at  the  time.     Townsend  v.  Martin,  7  cies  of  stock 

^^  iireviouslv 

Ha.  471 ;  Fountains  v.  Tyler,  9  Pr.  94  ;  Queen* s  Coll.  v.  Sutton  giv,.n. 
12  Sim.  521. 

The  same  is  the  case  with  a  gift  of  4000i.,  capital  stock,  in 
the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in  whatsoever 
of  the  Government  funds  the  same  should  be  found  invested.'' 
Hosking  v.  NichoUs,  1  Y.  &  C.  C.  478. 

If  the  lecracy  is  not  of   stock    in   round  numbers,  but,  for  Lt?gacy  of 

^     "^  stock  not  m 

instance,  of  2702Z.  38.  Bank  Annuities,  and  the  testator  has  the  round  num- 
exact  amount,  it  would  seem  the  argument  in  favour  of  specific 
T.w.  I 
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Chap.  XV.     gift  18  much  stronger.     Jeffreys  v.  Jeffreys,  3  Atk.  120 ;  see 
the  testator      RobiTison  Y.  Addison,  2  B.  515. 

has  the  exact 

amount.  A  gift  of  "  my  "  stock  is  specific.     Ashbumer  v.  Macguire, 

Gift  of  "my"  2  B.  C.  C.  108  ;  MiUer  v.  LitOe,  2  B.  259. 

stock.  '  ' 

Effect  of  The  effect  of  the  Wills  Act  upon  such  a  gift  is  to  leave  it 

waisAct.       specific,  though   it   includes   all    the  stock   of  the  particular 

description   belonging  to   the  testator  at   his  death.      Lady 

Lamgdale  v.  Briggs,  8  D.  M.  &  G.  891 ;  Trinder  v.  Tri/ndety 

L.  R.  1  Eq.  695 ;  Bothamley  v.  Sherson,  20  Eq.  304. 

It  will  not  include  stock  which  the  testator  has  directed  his 

brokers  to  purchase,  but  which  is  not  in  fact  purchased  till 

after  his  death.     TJwmas  v.  Thomas,  27  B.  537. 
Gift  of  part  A  gift  of  a  part  of  a   specific   fund   is   specific.     Ford  v. 

foX  Fleming,  1  Eq.  Ca.  Ab.  302.  pi.  3 ;  2  P.  W.  469 ;  Ndson  v. 

Carter,  5  Sim.  530;  Oliver  v.  Oliver,  11  Eq.  506 ;  McClellan 

V.  Clark,  50  L.  T.  616. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided  in 

definite   shares   among  several   persons   is  a  gift    of  specific 

legacies.    Page  v.  Leapingwell,  18  Ves.  463  ;  Jeffrey's  Trusts, 

L.  R.  2  Eq.  68. 
Gift  of  money       Similarly,  a  gift  of  money  "  out  of "  specific  money,  or  of 
money.  ^^^  «^^|.  ^f  «  specific  stock,  is  specific  ;  as,  for  instance,  money 

out  of  the  dividends  of  stock,  or  money  out  of  money  invested 

in  stock.    DrinJcivater  v.  Falconer,  2  Ves.  Sen.  623 ;  Morley  v. 

Bird,  3  Ves.  628 ;   Hosking  v.  NichoUs,  1  Y.  &  G,  C.  478 ; 

Badrick  v.  Stevens,  3  B.  C.  C.  431 ;  Mullins  v.  Smith,  1  Dr.  & 

Sm.  204. 
Money  out  of       On  the  other  hand,  a  gift  of  money  out  of  stock  is  not 
^^^'  specific,  but  demonstrative.      Kirby  y.  Potter,  4  Ves.  748; 

Deane  v.  Test,  9  Ves.  146. 
Independent         If  there  is  an  independent   gift    of  money,  followed  by  a 
fva  dir^tf     direction  to  pay  it  out  of  certain  specific  moneys,  the  legacy  is 


to  pay  out  of    demonstrative.   Roberts  v.  Pocock,  4  Ves.  loO ;  Acton  v.  Acton, 

a  certain  , ,  .  ^ 

fond.  1  Mer.  178. 

Similarly,  a  gift  of  "  5000i.  or  50,000  rupees  now  vested  in 

Company's  bonds "  is  demonstrative.     Oillaume  v.  Adderley, 

15  Ves.  384. 
Gift  of  lOOl.         Where  the  gift  is  not  "  out  of"  but  "  of  "  only,  as  lOOl.  of  my 
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funded  property,  it  is  more  difficult  to  decide  under  which  of    ^P-^f]?j_ 
the  two  last  heads  the  gift  falls.     It  seems,  however,  that  if  the  of  my  fimded 
testator  estimates  his  stock  in  money,  a  gift  of  1001,  of  my 
stock  is  specific.     Davies  v.  Fowler,  16  Eq.  308  ;  see  Brennun 
V.  Brenmn,  I.  R  2  Eq.  321. 

But  if  he  does  not,  and  gives  merely  a  gift  of  1001,  of  my 
funded  property,  it  is  equivalent  to  a  gift  of  money  out  of 
«tock,  and  is  therefore  not  specific.  Lambert  v.  Lambert,  11 
Tes.  607. 

In  some   cases   a  difficulty  may  arise  whether  the  testator  Whether  a 
meant  money  out  of  money  or  money  out  of  stock.  money  out  of 

It  is  clear  that  a  gift  of  "  2000i.  Long  Annuities  now  standing  ^^^^  ^^^[^ 
in  my  name  "  is  specific,  though  the  testator  may  only  have  *tock. 
had  a  much  smaller  sum.     Gordon  v.  Duff,  28  B.  519  ;  3  D. 
F.  &  J.  662. 

Whether  it  is  a  gift  of  Long  Annuities  to  the  amount  of 
20OOi.  a  year  or  of  2000Z.  in  gross  seems  doubtful,  but  probably 
this  would  depend  on  the  state  of  the  testator's  property. 

But  if  the  gift  is  of  "  60?.  of  Bank  Long  Annuities  Stock 
standing  in  my  name,"  as  such  stock  has  no  existence,  and  the 
gift  might  equally  well  be  of  a  lump  sum  of  501.,  or  of  50?.  per 
ftnnum,  it  is  necessary  to  refer  to  the  state  of  the  testator's 
property  to  discover  what  he  may  have  meant,  and  whether  the 
gift  is  of  50Z.  per  annum  Long  Annuities,  or  of  the  sum  of  501. 
^  he  paid  out  of  Long  Annuities.  If  the  property  is  insufficient 
to  satisfy  the  legacies,  if  construed  as  legacies  of  so  much  per 
annum  Long  Annuities,  the  legacies  will  be  demonstrative 
«^gacies  of  so  much  money  out  of  Long  Annuities.  Boys  v. 
^^Ikm,  3  Sim.  563 ;  2  R  &  M.  688.  See  A.-G.  v.  Grote, 
^  Mer.  316 ;  2  R  &  M.  699  ;  Colpoya  v.  Colpoys,  Jac.  451,  and 
^mereau  v.  Poyntz,  1  B.  C.  C.  471,  as  explained  by  Lord 
Eldon,  6  Ves.  400. 

^t  has  been  said  that  a   specific   legacy  must  be  liable   to  Legacy  may 
^^^niption^  and  that  therefore  there  could  not  be    a   specific  not  aubject^to 
'^S^y  of  a  thing  which  the  testator  had  not  at  the  date  of  the  ademption. 
^iU.   See  ParroU  v.  Worafold,  IJ.  &  W.  594. 

"^^  it  is  now  clear  that  a  testator  may  make  a  specific  gift 

^  thing  of  which  he  contemplates   the  acquisition,  as,  for 

I  2 


116  SPECTFIC,    GENERAL,   AND   DEMONSTRATIVE   LEGACIES. 

Chap.  XV.     instance,  of  the  stock  he  may  die  possessed  of.    Fowntcmie  v. 

Tyler,  9  Pr.  94 ;  Stewart  v.  Denton,  4  Dougl.  219 ;  2  Chitty, 

456 ;  Stephenson  v.  Dowson,  3  B.  342  ;  Queen's  ColL  v.  Swtton, 

12  Sim.  621. 

Whether  a  Whether  the  gift  of  a  sum  "  invested  "  in  a  particular  way  is 

"invested"''^    specific  or  not,  depends  on  the  question  whether  the  testator 

ma  particular  meant  the  legatee   to    have  the  sum  however  invested,  or 

wajisspecmc  o  ' 

whether  the  actual  investment  is  the  important  part   of  the 
description. 

Thus,  a  gift  of  "  the  "  7000i.  out  on  mortgage  is  clearly  specifia 
Gardner  v.  Hatton,  6  Sim.  93. 

A  bequest  of  a  sum  of  money  described  as  "  now  "  invested 
in  a  certain  way  is  specific.  Han^ison  v.  Jackson,  7  Ch.  D. 
339  (where  Le  Grice  v.  Finch,  3  Mer.  50,  is  disapproved); 
McCleUan  v.  Clark,  60  L.  T.  616 ;  Re  JRobe ;  Slade  v.  Walpole, 
61  L.  T.  497.     See  Sparrow  v.  Jossdyn,  16  B.  135. 

A  gift  of  "  3000i.  invested  in  Indian  security  "  has  upon  the 
general  language  of  the  will  been  held  to  be  demonstrative. 
Mytton  V.  Mytton,  19  Eq.  30 ;  see  Sevan  v.  A.-G.,  4  QiflF.  361  ; 
2  N.  R.  52 ;  McCleUan  v.  Clark,  50  L.  T.  616 ;  In  re  PraU; 
PraU  V.  Pratt,  (1894)  1  Ch.  491. 

But  if  the  gift  is  of  300^.,  or  thereabouts,  invested  by  the 
testatrix  in  a  certain  way,  the  words  "  or  thereabouts "  show 
that  the  investment  is  the  important  part  of  the  gift.  Kermode 
V.  Macdonald,  L.  R  1  Eq.  457 ;  ih.  3  Ch.  584. 

The  following  gifts  have  been  held  to  be  specific : 
Examples  of  A  gift  of  a  particular  debt,  or  of  the  money  due  on  a  particular 
specific  gifts,  gecurity ;  as,  for  instance,  of  "my  mortgage,"  or  "  the  money  now 
owing  to  me  from  A."  Innes  v.  Johnson,  4  Ves.  568 ;  Side- 
hotham  v.  Watson,  11  Ha.  170 ;  Ellis  v.  Walker,  Amb.  309 ; 
SnwbUnhan  v.  Goolden,  1  Cox,  329  ;  Gardner  v.  Hatton,  6  Sim. 
93 ;  Re  Bridle,  4  C.  P.  D.  336 ;  see  Sidney  v.  Sidney,  17 
Eq.  65. 

A  gift  of  the  interest  of  money  on  a  particular  security. 
Ashbuimer  v.  Macguire,  2  B.  C.  C.  108. 

A  gift  of  a  sum  of  money  "  which  "  is  secured  in  a  particular 
way.  ChawoHh  v.  Beech,  4  Ves.  556  ;  GillauTne  v.  Adderlet/t 
15  Ves.  384  ;  Davies  v.  Morgan,  1  B.  405. 
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A  gift  of  money  described  as  "  being  **  on  a  particular  security.     Chap.  XV. 
Nelson  v.  Ca^ier,  5  Sim,  530 ;  Ford  v.  Fleming,  2  P.  W.  469 ; 
1  Eq.  Ca.  Ab.  302,  pi.  3.     See  Sparrow  v.  Jossdyn,  16  B.  135  ; 
Smith  V.  Pyhas,  9  Ves.  566. 

A  legacy  directed  to  be  paid  out  of  the  amount  of  a  debt 
due  to  the  testator  is  a  demonstrative  legacy.  Vickers  v. 
Pmnd,  6  W.  R  580  ;  4  Jur.  N.  S.  543  ;  6  H.  L.  885. 

Upon  the  question  whether  legacies  given  in  supposed  exercise  Legacies  in 
of  a  power  which  the  testator  cannot  exercise  are  specific,  see  p^^J*®  ^^ 
Walker  v.  Laxton,  1  Y.  &  J.  557 ;  Re  Yov/ng;  Trye  v.  SvMivan, 
52  L  T.  754. 


Whether  a  Gift  is  of  a  Specific  or  an  Aliquot 

PART  OF  Fund. 

A  gift  of  a  definite  sum,  part  of  a  specific  fund,  is  primd  Whether  a 
Jade  a  gift  of  that  precise  sum,  whether  the  fund  turns  out  specific  or 
more  or  less,  and  not  of  an  aliquot  part  of  the  fund.     Smith  v.  of  2  fonST^ 
Fitzgerald,  3  V.  &  B.  2 ;  Booth  v.  Alington,  6  D.  M.  &  G.  613. 
See  Bales  v,  Drake,  1  Ch.  D.  217 ;  In  re  Tunno;  Raikes  v. 
RaUces,  45  Ch.  D.  66. 

The  testator  may,  however,  show  an  intention  that  the 
legatees  were  to  take  aliquot  parts  of  the  fund.  See  Chambers 
V.  CImabera,  Mos.  333  ;  Cordell  v.  Noden,  2  Vern.  148. 

Upon  similar  principles,  where  a  fund  subject  to  a  special 
power  is  appointed  to  objects  and  non-objects,  the  objects  take 
only  the  shares  they  would  have  taken  supposing  the  whole 
appointment  good,  and  the  rest  goes  as  in  default  of  appoint- 
ment   In  re  FamcomMs  Trusts,  9  Ch.  D.  652. 


Legacies  Connected  with  Land. 

A  devise  of  lands,  whether  by  specific  description  or  by  Devise  of  land 
teriduary  devise,  is  specific.    Hensman  v.  Fryer,  L.  K.  3  Ch.  ^hJ^fresi- 
420 ;  Lancefield  v.  Iggvlden,  10  Ch.  136.  d'lary  or  not. 

A  devise  of  land  to  be  sold  and  divided  among  ceitain  per-  Devise  on 

trusttosell 

sons  makes  them  specific  legatees.      Page  v.  Leapingwell,  18  and  divide. 
Ves.  463 ;  Newbold  v.  Eoadhnight,  1  R  &  M.  677. 
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Chap.  XY. 

Gift  of  rent- 
charge. 


Of  anuual 
sum  to  be 
paid  out  of 
land. 


Legacy  with 
mere  charge 
on  land. 


Truat  to  raise 
a  sum  ont  of 
land. 


Effect  of 
diiectiona  in 
the  will  on 
legacies  in 
themselyes 
specific. 


The  gift  of  a  rent-charge  or  annuity  to  be  paid  out  of  land 
with  powers  of  distress  is  specific.  Long  v.  Short,  1  P.  W.  403  j 
Davenhill  v.  FletcJier,  Amb.  244  ;  Creed  v.  Creed,  II  C.  &  F. 
491 ;  Patching  v.  Bamett,  51  L.  J.  Ch.  74.  See  Poole  v.  Heron^ 
42  L.  J.  Ch.  348. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be  paid 
out  of  real  estate,  will  not  be  specific.  Mann  v.  Copland,  2 
Mad.  223 ;  Fowler  v.  Willoughby,  2  S.  &  St.  854 ;  ColviUe  v, 
Middleto^i,  8  B.  570. 

Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere  charge 
on  land  be  specific.  WiUox  v.  Rhodes,  2  Buss.  452  ;  Dairies  v. 
Ashford,  15  Sim.  42 ;  Paget  v.  Hnish,  1  H.  &  M.  663. 

But  a  trust  to  raise  a  sum  of  money  out  of  land,  which  sum 
is  then  given,  is  a  specific  legacy.  Welby  v.  Rockcliffe,  1  B.  &;  M. 
571 ;  Dickin  v.  Edwards,  4  Ha.  273. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only  gift 
being  in  the  direction  to  pay,  is  specific.  Spunvay  v.  Glyn,  ft 
Ves.  483. 

In  such  a  case  the  fact  that  the  personalty  is  given  after 
payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of  the 
proceeds  of  sale  of  realty  demonstrative.  Rickets  v.  LaMey,  3 
Buss.  418. 

Though,  on  the  other  hand,  where  a  testatrix  gave  her  real 
and  personal  estate  on  tnist  to  pay  the  legacies  thereinafter 
given,  a  subsequent  gift  out  of  the  proceeds  of  sale  of  realty 
was  held  demonstrative.    Hodges  v.  Grant,  4  Eq.  140. 

And  where  a  legacy  was  given  out  of  a  fund  which  was  not 
available  till  the  death  of  A.,  but  there  was  a  direction  that  it 
was  to  be  paid  with  the  other  legacies,  it  was  held  demon* 
strative.     WilliaTns  v.  Hughes,  24  B.  474. 


Whether  a  Gibt  is  Specific  or  Besiduart. 


Whether  a  A  gift  of  the  whole  of  the  testator's  personal  estate  may  be 

2J  w^idSSJ"  specific.    Powell  v.  Riley,  12  Eq.  175 ;  Roffey  v.  Early,  42  L.  J. 

Ch.  472.    And  the  fact  that  the  testator  provides  another  fund 

for  payment  of  debts  affords  a  strong  argument  that  the  per« 
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8onal  estate  was  inteDded  to  be  specifically  given.     See  the     Chap.  XV. 
eases  cited  under  the  head  of  Exoneration  of  Personalty. 

But  where  a  testator,  after  directing  his  executors  to  pay  his 
debts,  and  giving  legacies,  gave  all  his  personal  estate  to  A., 
with  certain  exceptions,  and  gave  the  residue  of  his  estate  to 
his  executors  on  certain  trusts,  the  gift  of  the  personalty  was 
held  not  to  be  specific.  RoherUon  v.  Broadbent,  8  App.  C. 
812. 

A  mere  enumeration  of  specific  things  in  a  residuary  bequest  Enumeration 
will  not  make  the  gift  of  those  things  specific.     Taylor  v.  things. 
Taylor,  6  Sim.  246  ;  Sutherland  v.  Cooke,  1  Coll.  498 ;  Fielding 
V.  Preston,  1  De  G.  «fe  J.  438. 

The  cases  in  which  it  has  been  held  that  as  between  tenant 
for  life  and  remainderman  of  a  residue  the  fact  of  specific 
enumeration  of  certain  things  is  a  strong  argument  in  favour  of 
specific  enjoyment  by  the  former,  are  no  authorities  on  the 
question  whether  the  gift  of  those  things  is  specific  in  the  sense 
here  discussed,  though  where  the  tenant  for  life  has  not  been 
held  entitled  to  specific  enjoyment,  the  things  specially  men- 
tioned are  d  foHi<yri  not  specific  legacies.  See  this  distinction 
well  illustrated  in  Fielding  v.  Preston,  1  De  G.  &  J.  438  ;  see 
'post,  p.  443. 

A  direction  that  certain  funds  are  in  certain  events  to  fall 
into  the  residue  will  not  make  the  gift  of  those  funds  specific. 
Lynes'  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property  will  not 
make  the  gift  of  that  property  specific.  In  re  TootaVs  Estate, 
2  Ch.  D.  628 ;  Macdonxdd  v.  Irvins,  8  Ch.  D.  101 . 

And  a  gift  of  the  residue  of  a  specific  fund  and  all  other  the 
residue  of  the  estate  is  not  a  specific  gift  of  the  residue  of  the 
fund.    In  re  Green;  Baldock  v.  Oreen,  40  Ch.  D.  610. 

If  the  specific  things  enumerated  in  the  residuary  gift  are  Effect  of 
distinguished  from  the  residue  by  such  words  as  "  as  well  as,"  ^^J^  **■* 

well  fts, 

or  " together  with,"  or  "and  also,"  the  gift  of  them  is  specific.  ** together 
Clarke  v.  BuOer,  1  Mer.  304 ;  Hill  v.  HiM,  11  Jur.  N.  S.  806  ;  '^*^''*  *""• 
Langdole  v.  Esmonde,  1  R.  4  Eq.  576 ;  FitzwiUiams  v.  Kelly, 
10  Ha.  266. 

Possibly  if  the  enumeration  of  specific  things  comes  after  the 
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Chap.  XV.     gift  of  the  residue,  the  same  result  may  follow.    Bethv/ne  v. 
Kennedy,  1  M.  &  Cr.  114 ;  MUls  v.  Brown,  21  B.  1. 

On  the  other  hand^  a  residue  given  "  together  with  "  certain 
specified  property  will  not  make  the  gift  of  that  property 
specific,  if  its  mention  can  be  accounted  for  on  the  ground  that 
the  testator  wished  to  except  it  from  another  gift  in  the  will 
Fairer  v.  Park,  3  Ch.  D.  309. 

The  subject  of  residuary  gifts  will  be  found  discussed  in 
Ch.  XIX. 


Whether  a  Gift  of  the  Rest  or  Residue  of  a 
Specified  Fund  is  Specific 

Whether  a  When  a  testator  disposes  of  parts  of  a  specific  fund,  which  he 

^due*of  a      estimates  at  a  certain  amount,  and  then  disposes  of  the  residue, 

^^^.i*  and  the  fund  turns  out  to  be  less  than  the  estimated  amount, 

specific. 

the  question  arises  whether  the  gift  of  residue  was  intended  to 
be  specific  or  not.  In  the  fox*mer  case,  all  the  beneficiaries 
abate  proportionately ;  in  the  latter,  the  loss  must,  in  the  first 
instance,  be  borne  by  the  residuary  legatee. 

Where  a  testator  gives  the  residue  of  a  specific  fund,  and 
estimates  that  residue  in  money,  the  gift  of  the  residue  is 
specific.  Haslewood  v.  Green,  28  B.  1 ;  Walpole  v.  Apthorp, 
4  Eq.  37. 

So,  too,  where  a  testator  estimates  a  specific  fund  in  money, 
and  gives  definite  portions  of  it,  a  gift  of  the  rest  is  as  specific 
as  if  he  had  stated  it  in  figures.  Page  v.  LeapingweU,  18  Ves. 
463 ;  Walpole  v.  Apthorp,  4  Eq.  37 ;  Miller  v.  HuddlesUme, 
6  Eq.  65 ;  Elwea  v.  Causton,  30  B.  554 ;  Wright  v.  WesUm, 
26  B.  429  ;  see  Fee  v.  M'Manua,  15  L.  R.  Jr.  31 ;  Inre  Doane, 
10  Times  L.  R.  100 ;  In  re  Tanno;  Raikea  v.  Baikea,  45  Ch. 
D.  66. 

But  if  the  fund  is  given  subject  to  debts,  the  gift  of  the 
residue  will  not  be  speciftfc.  Barley  v.  Moon,  1  Dr.  &  S.  623 ; 
Baker  v.  Farmer,  3  Ch.  537. 

So,  too,  though  the  testator  estimates  the  fund  in  money,  if 
the  residue  is  given  subject  to  or  after  payment  of  specific  gifts, 
the  gift  of  the  residue  is  not  specific,  but  will  carry  everything 
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undisposed  of,  by   reason  of  lapse  or  otherwise.     Carter  v.     Cfhap.  XV. 
TaggaHy  16  Sim.  423 ;  Harries*  Trust,  Jo.  199 ;  but  see  Miller 
V.  Huddlestone,  6  Eq.  65. 

So,  if  the  fund  is  estimated  in  figures,  but  the  testator  shows 
that  he  considers  it  fluctuating  in  amount  by  adding  "  or  other 
the  stock,  funds,  or  securities  of  which  the  same  may  for  the 
time  being  consist,"  the  gift  of  the  residue  is  not  specific.  De 
Ude  V.  Hodges,  17  Eq.  440. 

And  though  the  fund  is  in  fact  definite  in  amount,  if  the 
testator  merely  describes  it  generally,  without  estimating  it  in 
figures,  the  gift  of  the  residue  is  not  specific.  Petre  v.  Petre, 
U  B.  197 ;  Vivian  v.  Mortlock,  21  B.  252. 

A  gift  of  the  residue  of  policy  moneys  following  gifts  of 
certain  sums  out  of  the  policy  moneys  has  been  held  to  pass 
bonuses  on  the  policy.     CorbaUis  v.  CorbaUis,  9  L.  B.  Ir.  309. 

See  the  chapter  on  Besiduary  Bequests,  p.  191. 
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CHAPTER  XVL 


CUMULATIVE   AND  SUBSTITUTIONAL   LEGACIES. 


ciiap.  xn. 

Legacies  bj 
same  instra- 
ment  of  eq^aal 
amount ; 


of  unequal 
amount. 


Lmcies  by 

different 

instruments. 


I.  Legacies  of  equal  amount  given  by  the  same  instrument 
are  merely  repetitions.  Holford  v.  Wood,  4  Ves.  75  ;  Manning 
V.  The&iger,  3  M.  &  E.  29 ;  Brme  v.  Ferrier,  7  Sim.  549 ; 
Early  v.  Benbow,  2  Coll.  342 ;  Early  v.  MiddUton,  14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barkenshaw 
V.  Hodge,  22  W.  R.  484,  where  the  gift  was  to  trustees,  and  the 
legacies  were  introduced  by  the  words  "  upon  trust  to  pay,"  and 
"  upon  further  trust  to  pay,"  &c.  ' 

Parol  evidence  would  be  admissible  to  show  that  the  testator 
meant  the  legatee  to  have  both  legacies,  such  evidence  being 
in  support  of  the  pTrimd  fade  meaning  of  the  instrument. 
See  Hurst  v.  Bea^h,  5  Mad.  351 ;  HaU  v.  HUl,  1  Dr.  & 
War.  94. 

If  the  legacies  are  not  equal  the  legatee  is  entitled  to  both. 
Yockney  v.  Hanaa/rd,  3  Ha.  622 ;  Curry  v.  PUe,  2  B.  C.  C. 
ti25  ;  Baylee  v.  Quin,  2  Dr.  &  War.  116  ;  Adna7)%  v.  Cole,  6 
B.  353. 

The  rules  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  [the  legatee  is  entitled  to  both. 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

II.  Legacies  of  equal,  less,  or  greater  amount,  given  by 
different  instruments,  as  by  will  and  codicil,  to  the  same 
person,  are  jyrimd  fade  cumulative.  Hooley  v.  Hatton,  1 
B.  C.  C.  390  n, ;  Lee  v.  Pain,  4  Ha.  201,  216 ;  Boch  v.  CuUen, 
6  Ha.  531  ;  CreedweU  v.  CreaaweU,  6  Eq.  69  ;  Wilson  v.  O'Leary, 
12  Eq.  525 ;  7  Ch.  448  ;  Walsh  v.  Walsk,  I.  R.  4  Eq.  896 ;  In 
re  Armstrong;  Mayne  v.  Woodward,  31  L.  R  Ir.  154. 
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Bequests  of  a  share  of  residue  by  will  and  of  a  pecuniary    Chap.  XVI^ 
legacy  by   a  codicil  are,   of  course,   cumulative.     Oordon  v. 
JLnderaon,  4  Jur.  N.  S.  1097 ;  Ledger  v.  Hooker,  18  Jur.  481. 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
will.     Guy  V.  Sharp,  1  M.  &  K.  689. 

The  fact  that  some  legacies  in  the  codicil  are  expressed  to 
be  in  addition  affords  an  argument  that  the  others  are  sub- 
stitutional, but  is  not  conclusive.  Hooley  v.  Hatton,  1  B.  C.  C. 
390  n. ;  Allefti  v.  Callow,  3  Ves.  289 ;  Mackenzie  v.  Mackenzie, 
2  RusR.  272;  Wray  v.  Field,  2  Russ.  257;  6  Mad.  300; 
Barclay  v.  Wainvjright,  3  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to  be  in 
addition  to  a  l^acy  given  by  the  will  does  not  show  that  it  is 
not  also  in  addition  to  a  legacy  by  a  prior  codicil.  Spire  v. 
Smith,  1  B.  419  ;  WcUson  v.  Beed,  5  Sim.  431  ;  see  Sawo^ey  v. 
Bwmney,  5  De  G.  &  S.  698. 

III.  It  may,  however,  appear  that  the  gift  by  the  later  L<^aciesby 
instrument  is  intended  to  be    substitutional.     This   may  be  instruments 

snown .  stitutional— 
1.  By  the  form  of  the  second  instrument. 

a.  If  the  instrument  by  which  the  second  gift  is  made  is  not  if  the  instni- 
a  codicil,  but  is  described  as  a  last  will  and  testament,  the  pre-  selves  are 
sumption  is  strong  that  it  was  intended  to  be  in  substitution  so  ""^s^i^utional, 
far  as  it  goes  for  the  prior  instrument.    Jackson  v.  Jackson, 

2  Cox,  35 ;  Kidd  v.  NoHh,  14  Simu  463  ;  2  Ph.  91  ;  Tuckey  v. 
Henderson,  33  B.  174. 

b.  If  the  additional  instrument  recites  that  the  testator  has 
not  time  to  alter  his  will,  legacies  given  by  it  will  be  substi- 
tutional   RvsselZ  V.  Dickson,  4  H.  L.  293. 

c.  If  the  additional  instrument  is  treated  as  explanatory  of 
and  to  be  incorporated  into  the  will,  the  case  may  be  brought 
within  the  rule  as  to  additional  gifts  in  the  same  instrument. 
Lvke  of  St.  Albans  v.  Beauderk,  2  Atk.  636 ;  Fraser  v.  Byng, 
1  R.  &  M.  90. 

And  in  the  same  way  several  testamentary  papei-s  may  be  so 
connected  together  as  to  be  in  fact  one  instrument.  Bi*ine  v. 
Ferrier,  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  person 
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Chap.  XVI.    with  a  different  gift  written  in  the  margin  of  the  will.     Martin 
V.  Drinkwater,  2  B.  215. 

or  mere  2.  From  the  contents  of  the  second  paper. 

each  other,  ^  ^^^  instance,  where  the  second  instrument  is  not  a  codicil 
but  a  testamentary  paper,  and  in  effeet  makes  the  same  dis- 
positions as  a  prior  testamentary  paper.  GiUespie  v.  Alexander, 
2  S.  &  St.  145;  A.'G.  v.  Harley,  4  Mad.  263;  Hemming  v. 
Gmmey,  2  S.  &  St.  311 ;  1  Bl.  N.  S.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another.  If,  for  instance,  both  are  of  the  same  date  and 
contain  the  same  provisions  in  all  respects.  Whyte  v.  Whyte, 
17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the  same, 
and  certain  specific  legacies,  as  well  as  the  residue,  are  given  by 
both.  Duke  of  St,  Albans  v.  Beauclerk,  2  Atk.  636 ;  see 
Coote  V.  Boyd,  2  B.  C.  C.  521 ;  Campbell  v.  Earl  of  Radnor, 
1  B.  C.  C.  271 ;  Roxburgh  v.  Fuller,  13  W.  R  39. 

Evidence  is  admissible  to  show  that  two  codicils  of  different 
dates,  but  containing  the  same  dispositions,  were  executed  only 
as  duplicates.     Hubbard  v.  Alexander,  3  Ch.  D.  738. 

if  the  terms         3.  It  may  appear  from  the  character  of  the  second  gift  itself 

gift  show  *that  *^**  ^*  ^^  meant  to  be  substitutional : 

t*  bT  "ta"*        ^'  ^^  ^^^  second  gift  only  adapts  the  bounty  to  circumstances 

tutional.  that  have  happened ;  as,  for  instance,  the  death  of  prior  legatees. 

Barclay  v.  Wainwright,  3  Ves.  462;  AUen  v.  CaUow,  3  Ve-s. 
289 ;  Oabm^ne  v.  Duke  of  Leeds,  5  Ves.  369. 

b.  If  the  second  gift  can  be  looked  upon  as  explanatory  of 
the  prior  gift.     Moggridge  v.  Th/ickweU,  1  Ves.  Jun.  473. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  the  rest,  so  that  the  repetition  may  be 
explained  as  ex  abvmdanti  cauteld.  Benyon  v.  Benyon,  17 
Ves.  34 ;  Hinchdiffe  v.  Hinchcliffe,  2  Dr.  &  S.  96. 

d.  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutional  Currie 
v.  Pye,  17  Ves.  462 ;  see  Lord  Mayor  of  London  v.  Russell, 
Finch,  290;  explained  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  the  difference  in  the  way  in 
which  the  two  gifts  are  given  is  in  favour  of  their  being  cuma- 
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lative.    Hodges  v.  Peacock,  3  Ves.  735  ;  Lee  v.  Pain,  4  Ha.    Chap^^vi^ 
201.     Though,  on  the  other  hand,  if  the  two  gifts  are  of  the 
same  amount,  but  given  to  different  trustees,  the  argument  is 
the  other  way.    Benyon  v.  Benyon,  17  Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in  one 
codicil  as  a  sufficient  provision  that  the  gift  so  given  was  all 
the  legatee  was  intended  to  have.    Robley  v.  Robley,  2  B.  95. 

g.  The  presumption  that  two  legacies  given  by  two  codicils 
are  cumulative  is  rebutted  by  the  fact  that  both  are  expressed 
t^  be  in  substitution  for  a  legacy  given  by  the  will.  In  re 
Armstrong ;  Mayne  v.  Woodward,  31  L.  R  Ir.  154. 

IV.  Gifts  by  different  instruments  of  the  same  amount  and  Gifts  of  the 

,       ,        ,    same  amount 

expressed  to  be  given  from  the  same  motive  are  substitutional,  given  from 
Benyon  v.  Benyon,  17  Ves.  34.  motW?are 

It  must,  however,  be  clear  that  the  testator  is  expressing  a  substitutional. 
motive  and  not  merely  giving  a  description ;  thus,  in  the  case  of 
gifts  of  equal  amount  to  a  "  servant,"  the  term  servant  is  merely 
descriptive.     Roch  v.  Cidlen,  6  Ha.  531 ;  Suisse  v.  Lowther, 
2  Ha.  424  ;  Wilson  v.  O'Leary,  12  Eq.  522  ;  7  Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they  are 
cumulative.    Hurst  v.  Beach,  5  Mad.  352. 

V.  Additional  legacies  are  subject  to  the  same  incidents  as  Additional 

°  "  and  substitu- 

toe  original  legacy.  tional  gifts 

A  gift  in  addition  to  or  in  lieu  of  a  previous  gift  to  the  same  tTthlB  »ame 
l^tee  is  subject  to  the  same  conditions  as  the  previous  gift  J^p^idents  as 
with  respect  to  vesting,  separate  estate,  the  fund  out  of  which  gift, 
it  is  payable,  freedom  from  legacy  duty,  and  provisions  against 
kpsa    Leacroft  v.  Maynard,  1  Ves.  Jun.  279 ;  3  B.  C.  C.  233  ; 
Crowder  v.  Clowes,  2  Ves.  Jun.  449  ;  Day  v.  Croft,  4  B.  561  ; 
Duncan  v.  Duncan,  27  B.  392 ;  Eavl  of  Shaftesbury  v.  Duke  of 
Marlborough,  7  Sim.  237 ;  Bristoiu  v.  Bristow,  5  B.  289  ;  Cooper 
V.  Bay,  3  Mer.  154  ;  Fisher  v.  Brierley,  30  B.  265 ;  In  re  Wight ; 
Knowles  v.  Soulier,  W.  N.  1879,  20;  In  re  Boddington;  Bod- 
dington  v.  Clairat,  25  Ch.  D.  685  ;  In  re  Benyon  ;  Benyon  v. 
Qrieve,  W.  N.  1884, 157. 

It  makes  no  difference  that  the  legacy  is  not  expressed  to  be 
in  addition  to  the  previous  gift  (a),  or  that  the  substituted 
legacy  is  in  part  payable  out  of  a  different  fund  (6).     Johnson 
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<^P-  ^^^-    V.  Lord  Harrowby,  Johns.  425 ;   1  D.  F.  &  J.  183  (a) ;  He 
Colyer;  MiUikin  v.  SneUing,  55  L.  T.  344  (6). 

The  rule  does  not  apply  where  a  legacy  is  given  to  a  person 
in  lieu  of  a  legacy  to  another  legatee  who  has  pre-deceased  the 
testator.     Chatteris  v.  Young,  2  Bu8&  184. 

Nor  does  it  apply  where  the  condition  in  question  is  limited 
by  the  will  to  legacies  "  hereioafter  "  given,  and  the  additional 
legacy  is  given  by  a  codicil.  Bonner  v.  Bonner,  13  Ves.  379 ; 
Strong  V.  Ingram,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitutional 
gift  will  be  subject  to  the  same  executory  gifts  over  as  the 
original  gift ;  it  seems,  however,  that  it  will  not.  Crowder  v. 
GloweSf  2  Ves.  Jun.  449 ;  Alexander  v.  Alexcmder,  6  B.  618 ; 
see  Donnellan  v.  O'NeiU,  I.  K.  5  Eq.  523. 

An  additional  legacy  given  in  terms  which  would  give  an 
absolute  interest  is  uot  subject  to  limitations  of  the  prior  gift, 
which  would  cut  it  down  to  a  life  interest.  Haley  v.  Bannister, 
23  B.  336 ;  Mores'  Trust,  10  Ha.  171 ;  Mcmn  v.  Fuller,  Kay, 
624 ;  Hill  v.  Jones,  37  L.  J.  Ch.  465 ;  see  Cookson  v.  Hancock, 
2  M.  &  Cr.  606  ;  Ha/rgreaves  v.  Pennin^n,  12  W.  R  1047. 
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CHAPTER    XVIL 

THE  INCIDKNTS  ATTACHING   TO   SPECIFIC  AND   GENERAL 

LEGACIES. 

I.  Ademption. 
A  SPECIFIC  legacy  is  adeemed  if  it  is  afterwards  converted  by    Chap.  XTII. 


the  testator  into  something  else.    Ashbnmer  v.  Macguire,  2  B.  A  specific 
C.  C.  108  ;  Manton  v.  Tahois,  30  Ch.  D.  92.  XZ^  if 

The  conversion  must  be  complete  in  the  lifetime  of  the  tes-  converted  by 

*  the  testator, 

tator.  A  direction  to  sell  not  carried  out  till  after  the  testator's 
death  will  not  effect  ademption.  Harrison  v.  Asher,  2  De 
G.  &  S.  436. 

A  specific  gift  of  leaseholds  is  not  adeemed  if  the  testator 
enters  into  a  contract  to  sell  them,  which  is  not  enforceable 
against  him.  Crowe  v.  Menton,  28  L.  R.  Ir.  519 ;  see  In  re 
Pearce ;  Roberts  v.  Stephens^  8  Mews'  R  805. 

As  to  what  amounts  to  a  convei'sion,  see  posty  p.  218. 

A  charge  upon  a  specific  bequest  is  gone  if  the  specific  bequest 
is  adeemed.     Cowper  v.  Mantell,  22  B.  223. 

To  effect  ademption  it  is  not  necessary  that  the  conversion  or  a  proper 
should  be  the  act  of  the  testator.    It  is  sufficient  if  the  property  *"   ^"  ^' 
is  converted  by  some  duly  constituted  authority.     Shaftsbwry 
V.  Shaftfhnry,  2  Ver.  747 ;  Jones  v.  Green,  5  Eq.  555 ;  In  re 
Freer ;  Freer  v. Freer,  22  Ch.  D.  622.    See  A.-G.  v. Marquis  of 
AUedmry,  12  App.  C.  672. 

Having  regard  to  the  provisions  of  sect.  123  of  the  Luilacy 
Act,  1890  (53  Vict.  c.  5),  which  is  not,  like  sect.  119  of  the 
Lunacy  Regulation  Act  (16  &  17  Vict.  c.  70),  limited  to  land, 
it  is  probable  that  a  sale  under  an  order  in  lunacy  would  not 
adeem  a  specific  legacy  so  far  as  the  proceeds  remain  unapplied 
at  the  lunatic's  death. 
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Chap.  XVII. 

^- - 

or  even  ins 
major. 

But  Dot  by 

improper 

conversion. 


Mere  transfer 
from  trastees 
to  testator 
will  not 
adeem. 


Nor  wUl  a 
formal  change. 


Bequests  of 
Hhare  under 
will. 


Destruction  of  the  property  by  vis  Toajor,  such  as  the  loss 
of  a  ship,  adeems  the  gift.  Durrani  v.  Friend,  5  De  G.  & 
S.  343. 

There  will  be  no  ademption  where  the  specific  thing  has  been 
converted  without  authority.  Basan  v.  Brandon,  8  Sim.  171 ; 
Taylor  v.  Taylor,  10  Ha.  475 ;  Jenkins  v.  Jones,  L.  R.  2  Eq. 
323  ;  see  Browne  v.  Oroombridge,  4  Mad.  495  ;  In  re  Larking; 
Larking  v.  Larking,  37  Ch.  D.  310. 

A  gift  of  specific  stock  standing  in  the  names  of  trustees  is 
adeemed  by  a  change  of  investment.  Harrison  v.  Jackso^a, 
7  Ch.  D.  339. 

But  a  mere  transfer  of  a  thing  specifically  given  from 
trustees  to  the  testator  will  not  be  an  ademption.  DingweU 
V.  Askew,  1  Cox,  427;  see  Amb.  260 ;  3  B.  C.  C.  416;  dough 
v.  Glough,  3  M.  &  K.  296  ;  JoTies  v.  Southall,  32  B.  31. 

And  a  tmnsfer  of  consols  into  Court  to  the  credit  of  a  lunatic 
does  not  adeem  a  gift  of  consols  described  as  "  standing  in  my 
name  and  belonging  to  me."  In  re  Wood;  Anderson  v.  London 
City  Mission,  (1894)  2  Ch.  577. 

A  change  which  leaves  the  thing  to  all  intents  the  same  as  it 
was  before  does  not  eflFect  ademption,  as,  for  instance,  the  con- 
version of  shares  into  stock  by  a  resolution  of  the  company. 
Oakes  v.  Oakes,  9  Ha.  666 ;  PUkington's  Trusts,  6  N.  R  246 ; 
In  re  Loveman;  Watson  v.  Watson,  W.  N.  1879,  95;  see 
Partridge  v.  Partridge,  Cas.  t.  Talb.  226  ;  In  re  Lane,  Luard 
V.  Lan^,  14  Ch.  D.  856  ;  see  Longjield  v.  Banii*y,  15  L.  R  Jr. 
101 ;  In  re  Howell'Shepherd ;  Churchill  v.  St.  George's 
Hospital,  (1894)  3  Ch.  649. 

Upon  the  question  whether  a  bequest  of  a  share,  to  which  the 
testator  is  entitled  under  the  will  of  another  person,  would  be 
adeemed  if  the  share  is  paid  to  the  testator  after  the  date  of  his 
will,  it  seems  that  if  the  testator  describes  the  share  in  such 
words  as  to  show  that  he  intends  to  give  only  a  chose  in  action, 
the  gift  will  be  adeemed  by  the  receipt  of  the  share.  See 
Harrison  v.  Jackson,  7  Ch.  D.  339,  where  Clark  v.  Browne, 
2  Sm.  &;  G.  524,  is  disapproved.  See  Manton  v.  Tabois,  30 
Ch.  D.  92. 

On  the  other  hand,  if  the  description  employed  by  the  testator 
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does  not  refer  to  the  share  as  a  chose  in  action,  the  gift  will  not  5^*P^  XVIL 
be  adeemed,  merely  because  the  testator  has  received  the  share, 
if  he  invests  it  and  keeps  it  apart  from  the  rest  of  his  property. 
Lee  V.  Lee,  27  L.  J.  Ch.  8^4  ;  Morgan  v.  Tliomaa,  6  Ch.  D.  176  ; 
see  Moore  v.  Moore,  29  B.  496  ;  Re  Kenyon'a  Estate ;  Mann 
V.  KTiajyp,  56  L;  T.  626. 
And  it  would  seem  that  a  bequest  of  certain  trust  funds  "  and  ^J^^^^  o^ ^ 

.  .  chaiifje  of 

the  securities  upon  which  they  may  be  invested"  would  not  be  security. 
adeemed  by  a  mere  change  of  security,  though  it  will  if  the 
testator  receives  the  money  and  tends  it  on  security  for  his  own 
purposes.     Jones  v.  Southall,  82  B.  31. 
Where  the  donee  of  a  general  power  appoints  a  fund  of  person-  Appointment 

.  .      ,  ,  .  of  personalty, 

alty  by  a  specific  description  the  appointment  is  not  adeemed 
by  a  subsequent  change  of  investment.  In  re  Johnstone's 
Settlement,  14  Ch.  D.  162 ;  Willett  v.  Finlay,  29  L.  R.  Ir.  156, 
497. 

On  the  other  hand,  an  appointment  of  land  under  a  general  ^^  I'ealty. 
power  in   a   settlement   is   adeemed  if  the  land  is  afterwards 
sold  under   a  power   of   sale   exercisable  with   the   testator's 
consent.     Gale  v.   Gale,  21  B.  349 ;  Blake  v.  BUike,  15  Ch.  D. 
481. 

The  confirmation  of  a  will  by  a  codicil  will  not  revive  a  legacy  Confirmation 

.  .  7^    •     7  of  a  will  does 

which  has   been  adeemed   in  the  meantime.     Di^nkivater  v.  not  revive  |  ^ 
Falconer,  2  Ves.  Sen.  626 ;  Mon^k  v.  Monck,  1  Ba.  &  B.  306  ;  fegTcy.^ 
Cowper  V.  Mantell,  23  B.  223 ;  Hopwood  v.  Hopwood,  7  H.  L. 
728;  see  ante,  p.  111. 
In  the  same  way  the  specific  gift  of  a  debt  due  to  the  testator,  ^if*  of  a  debt 

•       111  11-  1       '^  adeemed  by 

and  afterwards  received  in  whole  or  part  by  him,  whether  the  payment  to 
debtor  pays  it  voluntarily  or  not,  is  adeemed  pro  tanto.  Ash- 
lujiier  V.  Macguvre,  2  B.  C.  C.  108  ;  Fryer  v.  Morris,  9  Ves. 
360 ;  Humphries  v.  Hv/mphries,  2  Cox,  185 ;  Makeown  v. 
Ardagh,  I.  R.  10  Eq.  445  ;  Aston  v.  Wood,  43  L.  J.  Ch.  715 ; 
/n  re  BridU,  4  C.  P.  D.  336. 

It  is  immaterial  that  the  amount  of  the  debt  is  placed  by  the  Effect  where 
testator  to  a  separate  account.     In  re  Bridle,  supra,  f^  incurred. 

Where  a  particular  sum  owing  to  the  testator  is  bequeathed 
and  afterwards  received  by  him,  a  fresh  debt  subsequently 
incurred  by  the  same  debtor  will  not  pass,  at  any  rate,  if  the 

T.w.  K 


130 


SPECIFIC   AND   GENERAL   LEGACIES. 


Chap.  XVII. 


Gift  of  things 
in  a  houst' 
when 
adeemed. 


Kemoval  is 
immaterial 
if  the  place 
is  merely 
descrij)tive. 


<SVci«,  if  the 
intention  is  to 
give  only 
such  things 
as  may  be  in 
tho  place. 
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sums  are  not  precisely  the  same.  Gardner  v.  Hattmi,  6  Sim. 
93  ;  Sidney  v.  Sidney,  17  Eq.  65. 

Where  things  in  a  particular  place,  such  as  a  house,  are  given 
and  are  afterwards  removed  to  another  place,  the  question  is, 
whether  the  place  is  a  substantive  part  of  the  bequest  or 
whether  it  is  merely  descriptive  of  the  things  the  testator 
refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  place 
is  immaterial.  Cunningham  v.  RosSy  2  Cas,  t.  Lee,  272; 
N orris  v.  Noo^^is,  2  Coll.  719;  Bla^rove  v.  Cooi^e,  27  B.  138; 
Norreys  v.  Franks,  I.  R.  9  Eq.  18. 

Similarly,  a  bequest  of  furniture  in  a  house  will  pass  furniture 
intended  to  be  placed  there.  Rawlvnson  v.  Rawlinson,  3  Ch. 
D.  302  ;  but  see  Lord  Brooke  v.  Earl  of  Warwick,  2  De  G.  & 
S.  425. 

If,  however,  the  bequest  of  the  things  is  connected  with  the 
enjoyment  of  the  house,  both  being  given  to  the  legatee  ;  or  if 
the  gift  is  of  such  furniture  as  may  be  in  a  particular  place  at 
the  testator's  decease,  a  permanent  removal  works  an  ademp- 
tion. Colleton  V.  Garth,  6  Sim.  19  ;  Shaftsbury  v.  SluifUiniry, 
2  Vern.  747 ;  Heseltine  v.  Heseltine,  3  Mad.  276  ;  Green  v. 
Symonds,  1  B.  C.  C.  129^1. ;  Spencer  v.  Spender,  21  B. 
548. 

But  a  removal  for  a  temporary  purpose  will  not  have  this 
eflfect.  Domvile  v.  Baker,  32  B.  604 ;  Chapman  v.  Hart,  1  Ves. 
Sen.  271 ;  Koi^reys  v.  Franks,  I.  R  9  Eq.  18 ;  Land  v.  Devayiies, 
4  B.  C.  C.  537  ;  Loi^d  Brooke  v.  Earl  of  Wai^ick,  2  De  G.  & 
S.  425 ;  In  re  Johnston ;  Cockerell  v.  Earl  of  Essex,  26  Ch. 
D.  538. 


Effect  of 
change  in  the 
testator's 
interest  after 
the  date  of 
the  will. 


Acceptance  of 
a  new  lease. 


II.  Change  of  Interest  of  Testator. 

A  somewhat  different  question  arises  where  the  nature  of  the 
testator's  interest  in  the  subject  matter  of  a  bequest  alters 
between  the  date  of  the  will  and  his  death  ;  if,  for  instance,  the 
testator  subsequently  acquires  the  reversion  of  leaseholds  given 
by  his  will. 

Before  the  Wills  Act  a  specific  bequest  of  a  lease,  unless  the 
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testator,  being  cestui  que  tintfity  gave  his  interest  in  the  lease  Chap.  XYH. 
which  includes  the  right  to  the  benefit  of  a  renewal  by  the 
trustee,  or  expressly  gave  his  future  interest,  was  adeemed  by 
the  acceptance  of  a  new  lease  or  the  acquisition  of  the  rever- 
sion. Carte  v.  Carte,  3  Atk.  174;  James  v.  Dean,  11  Ves. 
383;  15  Ves.  238;  Mai-wood  v.  Turner,  3  P.  W.  163 ;  Ahney 
V.  Miller,  2  Atk.  593 ;  Capel  v.  Girdler,  9  Ves.  509  ;  Slatter  v. 
Noton,  16  Ves.  197. 

In  the  same  way,  the  purchase  of  the  equity  of  redemption 
revoked  a  devise  of  the  mortgaged  estate.  Strode  v.  Lady 
Falkland,  2  Vern.  G21 ;   Yardley  v.  Holland,  20  Eq.  428. 

And  a  general  gift  of  lands  or  a  house  in  which  the  testator 
had  a  chattel  interest  was  pmmd  facie  a  gift  of  that  interest 
and  subject  to  ademption  in  the  same  way.  Rudstone  v. 
Anderson,  2  Ves.  Sen.  418  ;  Hone  v.  Medcraft,  1  B.  C.  C.  261 ; 
Gappin  v.  Fernyhough,  2  B.  C.  C.  291  ;  Colegrave  v.  Manby, 
6  Mad.  72 ;  2  Russ.  238. 

Sect.  23  of  the  Wills  Act  enacts  that  no  conveyance  or  other  S- 23  of 
act  made  or  done  subsequently  to  the  execution  of  a  will  of  or 
relating  to  any  real  or  personal  estate  therein  comprised,  except 
an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate  or 
interest  in  such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of  his  death. 

The  efifect  of  the  section  appears  to  be  merely  to  repeal  the 
old  law  under  which  a  change  of  interest  in  itself  revoked  a  gift 
and  to  leave  the  court  free  to  construe  the  will  in  such  a  way  as 
to  carry  out  the  testator's  intention.  The  section  does  not  make 
something  newly  acquired  pass  under  a  gift  if  the  language  of 
the  gift  is  not  appropriate  to  pass  it.  See  Blalce  v.  Blake,  15 
Ch.  D.  487. 

Thus,  where  a  testator,  having  a  leasehold  house,  gives  his 
house  for  all  his  interest  therein,  or  for  all  the  residue  of  his 
term  therein,  and  afterwards  acquires  the  reversion,  the  fee 
simple  has  in  several  cases  been  held  to  pass.  The  testator's 
intention  in  those  cases  was,  that  the  devisee  should  have  the 
testator's  interest  whatever  it  might  be.  He  intends  to  describe 
the  property  and  not  merely  to  limit  the  gift  to  the  estate  he 
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Chap.  XVII.  has  in  it  at  the  date  of  his  will.  Strwthers  v.  Strvihers,  5  W. 
R  809 ;  Miles  v.  Miles,  L.  R.  1  Eq.  462 ;  Cox  v.  Bennett,  6  Eq. 
422  ;  Leakey  v.  Watson,  I.  R  7  C.  L.  157  ;  Wedgvjood  v.  Denton, 
12  Eq.  290 ;  Saxton  v.  Saxtoii,  13  Ch.  D.  359 ;  see  Emuss  v. 
Smith,  2  De  G.  &  S.  722  ;  which  may  be  upheld  on  other 
grounds. 

On  the  other  hand,  a  gift  of  the  lease  of  the  house  in  which 
the  testator  should  reside  at  his  death  will  not  pass  a  freehold 
house  subsequently  purchased  by  the  testator.  In  re  Knight ; 
Knight  v.  Burgess,  34  Ch.  D.  518. 

So  where  the  testator,  being  entitled  to  a  third  share  of  a 
business,  bequeathed  his  share  and  interest  in  the  business,  and 
afterwards  acquired  the  whole  business,  the  whole  business  was 
held  to  pass.     In  re  Russell ;  Russell  v.  Chell,  19  Ch.  D.  432. 

On  the  other  hand,  where  a  testator  devises  a  freehold  estate 
and  afterwaids  sells  it  and  allows  part  of  the  purchase- money  to 
remain  on  mortgage  of  the  estate,  the  mortgage  money  does  not 
pass  under  the  devise  of  the  estate.  Moor  v.  Raisbeck,  12  Sim. 
123]  In  re  Clowes,  (1893)  1  Ch.  214. 

If  the  sale  is  not  completed  at  the  death  the  devise  is 
nevertheless  revoked.  FaiTar  v.  Earl  of  Winterton,  5  B.  1 ; 
Goold  V.  Teague,  7  W.  R  84 ;  5  Jur.  N.  S.  116. 


Sliare  of 
business. 
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III.  Right  of  Retainer. 

A  specific  devise  or  specific  gift  of  leaseholds  or  other  chattels 
is  not  subject  to  the  executor's  right  of  retainer  for  a  debt  due 
from  the  legatee  to  the  estate.  Harvey  v.  Palmer,  4  De  G.  & 
S.  425 ;  In  re  Akei^man;  Akei^man  v.  Akennan,  (1891)  3  Ch. 
212. 

But  a  specific  gift  of  moneys  arising  from  the  profits  of  a 
business  is  subject  to  the  right  of  retainer.  In  re  Taylor; 
Taylor  v.  Wade,  (1894)  1  Ch.  671. 

The  right  of  retainer  may  be  exercised  not  only  against  a 
share  of  personal  residue  but  also  against  a  share  in  the  proceeds 
of  real  estate  given  to  the  executors  upon  trust  for  sale.  In  re 
Akeimian ;  Alcerman  v.  Akei^ian,  (1891)  3  Ch.  212. 
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In  the  case   of       general  legacy  the  executor  is  entitled    Chap.  xvn. 
to  retain  so  much  of  the  legacy  as  may  be  sufficient  to  pay  Against 
a  debt  due  to  the  testator  from  the  Jegatee,  even  though  the  legacy, 
debt  may  be  barred  by  statute.      Courtenay  v.  Williams^  3 
Ha.  539 ;  In  re  GorchvelVs  Estate ;  White  v.  Cordwell,  20  Eq. 
644. 

Costs  of  administration  directed  to  be  paid  by  a  legatee  are 
within  the  same  rule ;  and  the  assignee  of  a  legatee  takes 
subject  to  the  executor's  rights  against  the  legatee.  In  re 
KnapriYuxn's  Estate;  Knupman  v.  Wreford,  18  Ch.  D.  300. 

In  the   case  of  a  legatee  who  becomes  bankrupt  after  the  Bankrapt 
testator's  death,  the  executor  is,  it  seems,  entitled  to  retain  the   ^^ 
debt.     But  if  he  proves  in  the  bankruptcy  the  right  of  retainer 
is  gona     StaTwmers  v.  Elliott,  3  Ch.  195  ;  Armstrong  v.  Arm- 
dronQy  12  Eq.   614 :    see  In  re   Whitehouse ;    Whitehouse  v. 
Edwards,  37  Ch.  D.  683. 

In  the  case  of  a  legatee  bankrupt  at  the  death  of  the  testator 
there  is  no  right  to  retain  the  debt  out  of  the  legacy,  since  there 
was  never  a  time  at  which  the  same  person  was  entitled  to 
receive  the  legacy  and  liable  to  pay  the  whole  debt.  Dividends 
payable  under  the  bankruptcy,  if  any  have  been  declared,  may 
be  retained.  Cheiry  v.  Boultbee,  2  Kee.  319  ;  4  M.  &  Cr.  442  ; 
In  re^Hodgson ;  Hodgson  v.  Fox,  9  Ch.  D.  673  ;  In  re  Orpen ; 
Beswick  v,  Oi^n,  16  Ch.  D.  202;  Re  Bees;  Rees  v.  Rees,  60 
L  T.  260. 

A  debt  due  from  the  husband  of  a  legatee  may  be  retained  Debt  due 
out  of  so  much  of  the  legacy  as  is  payable  to  the  husband  after  oTlegatee."^ 
the  l^atee's  equity  to  a  settlement  is  satisfied.     M'Mahon  v. 
Bwrdidl,  5  Ha.  325  ;  In  re  Briant ;  Poulter  v.  SJcackel,  39  Ch. 
D.  471. 

Where  a  married  woman  assigns  her  reversionary    interest  Assignment 
under  Sir  R  Malins'  Act  (20  &  21  Vict.  c.  57),  there  is  no  right  ^"^^^^  ^*^*' 
as  against  the  assignee  to  retain  a  debt  due  from  the  husband. 
In  re  Baichdor  ;  Sloper  v.  Oliver,  16  Eq.  481. 

If  would  seem  that  if  A.  is  the  executor  of  B.  and  C,  C. 
being  B.'s  residuary  legatee,  a  sum  due  from  D.  to  B.  might  be 
retained  out  of  the  share  to  which  D.  is  entitled  in  C.'s  estate. 
Stammers  v.  Elliott,  3  Ch.  195. 
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The  right  of  retainer  is  gone  as  soon  as  the  executors  have 
set  apaii;  and  invested  a  sum  to  meet  a  legacy.  Bollard  v. 
Marsden,  14  Cb.  D.  374. 

Cross  demands  existing  in  difiPerent  rights  cannot  be  set  off. 
Thus,  a  debt  due  to  the  executor  in  his  persoual  ca^^acitj  cannot 
be  retained  out  of  a  legacy.  M'Malwn  v.  Burrchell,  2  Ph.  127 ; 
see  Stammers  v.  Elliott,  3  Ch.  195 ;  MidcUeton  v.  PoUodc ;  Ex 
paii^  Xugee,  20  Eq.  29. 


IV.  Exoneration  of  Specific  Legacies. 
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1.  Liabilities  created  by  testator. 

■  A  specific  legatee  has  a  right  to  have  his  specific  legacy  freed 
from  the  debts  and  liabilities  of  the  testator  existing  at  his 
decease.     Stewart  v.  Dentmi,  4  Doug.  219  ;  S.  C,  2  Chit.  456; 

j  Barry  v.  Harding,  1  J.  &  Lat.  489 ;  Fitzwilliarm  v.  Kelly,  10 

•Ha.  266. 

1 

So  if  the  testator  has  pledged  the  legacy,  whether  for  his 
own  debt  or  not,  the  legatee  is  entitled  to  compensation. 
Knight  v.  Davis,  3  M.  &  K.  358 ;  Bothamley  v.  Slierscyti,  20 
Eq.  304. 

2.  Liabilities  incidental  to  the  thing. 

With  regard  to  payments  on  specific  legacies  which  become 
due  after  the  testator's  decease,  the  distinction  is  between 
charges  created  by  the  testator  and  charges  incident  to  the 
chattel. 

Thus,  rent  or  fines  falling  due  after  the  testator's  death  are 
payable  by  the  legatee.  FitzwUliavis  v.  Kelly,  10  Ha.  266 ; 
see  Hawkins  v.  Ha/wkinSy  13  Ch.  D.  470. 

If  a  legatee  of  leaseholds  is  to  take  subject  to  the  performance 
of  the  covenants  in  the  lease,  he  must  bear  the  expense  of 
repairs  in  respect  of  dilapidations  existing  at  the  testator's  death. 
Hickling  v.  Boyer,  3  Maa  &  G.  635. 

Under  a  gift  of  a  leasehold  house  "free  of  all  outgoings  and 
payments  except  the  annual  and  other  rent "  the  legatee  was 
held  entitled  to  have  the  outgoings  cleai*ed  only  up  to  the  time 
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of  taking  possession.    In  re  Taher ;  Arnold  v.  KayesSy  46  L.  T-   Chap.  XYII. 
805 ;  30  W.  R  883  ;  51  L.  J.  Ch.  721. 

As  to  calls  upoD  shares,  the  cases  are  somewhat  conflicting ;  Calls  on 

111.  .  i.   1  ,  1  ^  •      sliares  must 

bat  on  the  whole  it  seems  if  the  testator  s  estate  does  not  remam  be  paid  by 
liable,  the  liability  must  be  borne  by  the  specific  legatee.    Arm-  ®8*^®^- 
strong  v.  Burnet,  20  B.  424. 

And  even  if  the  testator's  estate  remains  liable,  but  the 
liability  is  such  that  neither  the  testator  nor  his  estate  might 
ever  have  become  chargeable  with  it,  such  as  the  liability  on 
shares  in  a  banking  or  insurance  company,  the  specific  legatee 
must  bear  it.  An^mstrong  v.  Bui^net,  supra ;  A  dams  v.  Ferr-ick, 
26  B.  384 ;  see  Wright  v.  Wan^en,  4  De  G.  &  S.  867 ;  Fitz- 
vriUiama  v.  Kelly,  10  Ha.  266  ;  In  re  Box,  12  W.  R  67  ;  1  H. 
&  M.  552. 

And  it  seems  that  calls  on  railway  shares  made  after  the 
testator's  decease  must  be  borne  by  the  specific  legatee.  Day 
V.  Day,  1  Dr.  &  Sm.  261. 

It  would  seem  that  Blount  v.  Hipkins,  7  Sim.  43  ;  Jacques 
V.  Chambers,  4  Rail.  Cases,  499  ;  and  Clive  v.  Clive,  Kay,  600, 
would  not  now  be  followed,  unless  the  two  former  can  be 
supported  on  the  ground  that  the  testator  had  covenanted  to 
pay  the  calls  within  a  given  time. 

A  direction  to  pay  calls  due  upon  shares  for  the  time  being 
constituting  part  of  the  testator's  residuary  estate  has  been 
confined  to  calls  upon  shares  accepted  by  the  testator  at  the 
time  of  his  death.    Sevan  v.  Waterhouse,  3  Ch.  D.  752. 

Where  a  testator,  being  joint  tenant  at  law  with  his  partner 
of  leasehold  property  employed  for  partnership  purposes,  be- 
queathed to  the  partner  all  his  share  of  the  leasehold  premises, 
it  was  held  that  the  partner  was  entitled  to  the  moiety  only 
after  the  partnership  debts  had  been  paid.  Farqulutr  v.  Hadden, 
7  Ch.  1. 

V.  Exoneration  of  Mortgaged  Property. 
In  cases  not  aflfected  by  the  Real  Estate  Charges  Act,  1854,  Exoneration 

of  mort^ajjed 

commonly  called  Locke  King's  Act  (17  &  18  Vict.c.  113)  amended  property  in 
by  30  &  31  Vict.  c.  69,  and  40  &  41  Vict.  c.  34,  the  devisee  of  mort-  j^^e  King's 

Act. 


\l 
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Chap.  XVII.  gaged  lands,  the  mortgages  upon  which  have  been  either  created 
or  atiopted  by  the  testator,  is  entitled,  in  the  absence  of  a  contrary 
intention,  to  have  the  mortgage  paid  off  out  of  the  first  four 
classes  of  property  in  the  administration  of  assets;  and  as 
regards  the  fourth,  viz.,  real  estate  charged  with  debts  generally, 
if  the  mortgaged  lands  are  themselves  included  in  the  general 
charge  of  debts,  they  must  bear  a  proportionate  pai*t  of  the 
mortgage.  Middleton  v.  Middleton,  15  B.  450;  Harper  v. 
Munday,  7  D.  K  &  G.  369. 
I  Pecuniary  legacies  are  not  applicable  to  exonerate  mortgaged 
I  property,  whether  freehold  or  leasehold.  Lvikina  v.  Leigh, 
Cas.  t.  Talb.  53  ;  Johnson  v.  ChUdy  4  Ha.  87. 

Similarly,  where  mortgaged  lands  descend,  the  heir  is  entitled 

to  exoneration  out  of  the  first  two  classes  of  property.     HiU  v. 

Bishxyp  of  London,  1  Atk.  621 ;  Cliester  v.  Fowell,  7  Jur.  389 ; 

Yonge  v.  Furae,  20  B.  380. 

Devise  of      f      A  devise  of  lands  expressly  subject  to  the  mortgage  thereon 

landfsubject  \  will  not  exonerate  the  personalty,  the   words  "  subject  to  the 

Mire  wm^not  I  Mortgage  *'  being  held  merely  descriptive.     Duke  of  Ancaster 

exoi»erate  the  ly.  Meyer,  1  B.  C.  C.  454 ;  Bickham  v.  Cruttwell,  3  M.  &  Cr. 

^"""""'■-      V63. 

Direction  to         A  direction  that  a  mortgage  on  a  certain  estate  is  to  be  paid 

T)&v  off  cert&in 

mortgage.        off  will  not  exonerate  the  personalty  from  paying  off  mortgages 
on  other  estates.    In  re  BvM ;  Catty  v.  Bull,  49  L.  T.  592. 

Nor  will  a  direction  that  part  of  the  mortgaged  land  is  to 
bear  a  larger  proportion  of  the  mortgage  than  another  part. 
Goodwin  v.  Lee,  1  K.  &  J.  377. 

Charge  of  But  it  would  seem  that  a  charge  of  the  mortgage  debt  upon 

mortgages  en  ...  .  ■ 

the  inort-  the  mortgaged  land  in  a  distinct  sentence  will  make  the  land 
fd^Htiicf  ^  primarily  liable.  Evans  w.Cockeram,!  Col A2^.  See  Hancax 
sentence.  ^  Abbey,   11  Ves.  179. 

Locke  King's        The  law  on  this  subject  has  been  altered  by  Locke  King's 

Act 

Act  (17  &  18  Vict.  c.  113),  which  enacts  that  "  when  any  person 

shall,  after  the  31st  of  December,  1854,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments, 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not,  by  bis  will  or  deed  or  other  document,  have 
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signified  any  contrary. or  other  intention,  the  heir  or  devisee  to  Chap.  XYII. 
whom  such  land  or  hereditaments  shall  descend  or  be  devised 
shall  not  be  entitled  to  have  the  mortgage  debt  discharged  or 
satisfied  out  of  the  personal  estate  or  any  other  real  estate  of 
such  person,  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different-  persons  claiming  through  or  under  the 
deceased  person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part  of 
the  mortgage  debts  charged  on  the  whole  thereof:  Provided 
always,  that  nothing  herein  contained  shall  affect  or  diminish 
any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt,  either 
out  of  the  personal  estate  of  the  person  so  dying  as  aforesaid  or 
otherwise.  Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of 
any  will,  deed,  or  document  already  made,  or  to  be  made  before 
the  Ist  of  January,  1855. 

The  Real  Estate  Charges  Act,  1867  (30  &  31  Vict.  c.  69) 
extends  and  defines  the  meaning  of  the  words  *' contrary  or 
other  intention  "  in  the  case  of  testators  dying  after  the  31st  of 
December,  1867,  and  by  sect.  2  declares  that  in  the  construction 
of  the  principal  Act  the  word  mortgage  shall  be  deemed  to 
extend  to  any  lien  for  unpaid  purchase  money  upon  any  lands 
or  hereditaments  purchased  by  a  testator. 

By  the  Real  Estate  Charges  Act,  1877  (40  &  41  Vict.  c.  34) 
it  is  enacted  as  follows : 

1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  18  Vict, 
c.  113 ;  30  &  31  Vict.  c.  69)  shall,  as  to  any  testator  or  intestate 
dying  after  the  31st  December,  1877,  be  held  to  extend  to  a 
testator  or  intestate  dying  seised  or  possessed  of  or  entitled  to 
any  land  or  other  hereditaments  of  whatever  tenure,  which  shall 
at  the  time  of  his  death  be  charged  with  the  payment  of  any 
sum  or  sums  of  money  by  way  of  mortgage,  or  any  other  equit- 
able charge,  including  any  lien  for  unpaid  purchase  money  ;  and 
the  devisee  or  legatee  or  heir  shall  not  be  entitled  to  have  such 
sum  or  sums  discharged  or  satisfied  out  of  any  other  estate  of 
the  testator  or  intestate,  unless  (in  the  case  of  a  testator)  he 


138  SPECIFIC   AND   GENERAL   LEGACIES. 

Chap.  XVII.  shall,  within  the  meaning  of  the  said  Acts,  have  signified  a 
contrary  intention ;  and  such  contrary  intention  shall  not  be 
deemed  to  be  signified  by  a  charge  of  or  direction  for  payment 
of  debts  upon  or  out  of  residuary  real  and  personal  estate,  or 
residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 


What  Persons  are  within  the  Acts. 

What  persons  The  Crown  taking  personalty  in  default  of  next  of  kin  is 
Acta.  within   the   words   "persons   claiming   through   or   under  the 

deceased  person  "  iu  Locke  King's  Act.  Dacre  v.  Patrickson, 
1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise,  from 
a  person  dying  after  the  31st  December,  1854,  is  not  entitled  to 
exoneration  under  the  exception  in  the  proviso  in  the  original 
Act,  though  the  will  may  be  made  before  the  1st  January,  1855. 
Power  V.  Power,  8  Ir.  Ch.  340  ;  Pijyer  v.  Piper,  1  J.  &  H.  91 ; 
Nelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made  before 
the  Ist  January,  1855,  is  within  the  proviso,  though  the  will 
may  have  been  republished  after  that  date.  Rolfe  v.  Pei^y,  3 
D.  J.  &  S.  481. 

The  donee  of  an  option  to  purchase  land  at  a  fixed  price  in 
not  a  devisee  within  the  Act,  Given  v.  Massey,  31  L.  R.  Ir. 
126. 

What  Property  is  within  the  Acts. 

Copyholds.  Copyholds  are  within  Locke  King's  Act.     Piper  v.  Piper,  L 

J.  &  H.  91. 
Land  on  tinist      Land  devised  on  trust  for  sale,  and  coming  to  the  testator  as 

for  sftiB 

personalty,  is  not  within  that  Act.     Lewis  v.  Lewis,  13  Eq.  219. 
Leaseholds.  Leaseholds  are  not  within  the  original  Act  or  the  Act  of  1867. 

SoLomxin  v.  Solonian,  12  W.  R  540;  33  L.  J.  Ch.  473;  Gad 
or  Gall  V.  Fenwick,  22  W.  R  211 ;  43  L.  J.  Ch.  178 ;  In  re 
Wormsley's  Estate ;  Hill  v.  Wormsley,  4  Ch.  D.  665. 

They  are  within  the  Act  of  1877.  In  re  Kershaw ;  Drake 
V.  Kershaw,  37  Ch.  D.  C74. 
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The  Act  applies  where  real  and  personal  estate  are  directed    Chap.  XYn. 
to  be  converted,  and  the  proceeds  made  a  mixed  fund.    Elliott  v. 
Deardey,  16  Ch.  D.  322. 

If  the  mortgage  includes  freeholds  and  leaseholds,  the  mort- 
gage must  be  apportioned  between  the  freeholds  and  leaseholds 
according  to  their  vaiues  at  the  testator's  death,  and  the 
amount  apportioned  in  respect  of  the  leaseholds  will,  in  cases 
not  within  the  Act  of  1877,  be  discharged  out  of  the  personal 
estate  or  out  of  the  fund  appointed  for  payment  of  debts.  Gall 
V.  Fenw^ick,  supra. 

What  Mortgages  aue  within  the  Acts. 

Mortgages   by  deposit   of  title   deeds,   with   or  without    a  Mortgage  by 
memorandum  of  agreement  to  execute  a  legal  mortgage,  are 
within  the  Act.    Pemhi^ohe  v.  Friend,  1  J.  &  H.  132  ;  Davis  v. 
Jkms,  24  W.  R.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though  ex- 
pressed to  be  only  a  collateral  security.  Coleby  v.  Colebyy  L.  It. 
2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real  estate  in  aid 
of  his  personalty  is  not  within  the  Act.  Hepworth  v.  Hill,  30 
B.  476  ;  see  the  Act  of  1877,  supra. 

Nor  is  a  covenant  to  pay  off  a  mortgage  on  land  not  belong- 
ing to  the  covenantor.     Day  v.  Day,  14  W.  R.  261. 

A  judgment  under  which  the  land  has  been  delivered  in 
execution  under  a  writ  of  elegit  and  a  judgment  mortgage  in 
Ireland,  are  charges  within  the  Acts.  In  re  Anthony ;  Anthony 
V.  Anthony,  (1892)  1  Ch.  450 ;  Neshett  v.  Lander,  17  L.  R. 
Ir.  53. 

A  Hen  for  unpaid  purchase  money  on  lands  purchased  by  a  Lien  for 
testator  is,  by  30  &  31  Vict.  c.  69,  sect.  2,  declared  to  be  within  money, 
the  original  Act     In  re  Cockcroft ;  Broadbent  v.  Grroves,  24 
Ch.  D.  94 ;  In  re  Kidd ;  Brooman  v.  WitliaU,  (1894)  3  Ch.  558. 

The  lien  for  unpaid  purchase  money  must  be  borne  by  the 
land,  though  the  testator  devises  only  the  legal  estate  without 
disposing  of  the  beneficial  interest.  Dowdall  v.  M'Cartan,  o 
L  R  Ir.  313,  642. 
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The  heir  of  an  intestate  dying  before  the  31  st  December, 
1877,  is  entitled  to  have  a  lien  for  unpaid  purchase  money  upon 
lands  of  the  intestate  discharged  out  of  the  personal  estate,  the 
case  not  being  provided  for  by  the  Act  of  1867.  Harding  v. 
Harding,  13  Eq.  493. 

The  heir  of  an  intestate  dying  after  the  31st  December,  1877, 
is  not  entitled  to  have  a  lien  for  unpaid  purchase  money  dis- 
charged.    See  the  Act  of  1877,  supra,  p.  137. 


What  is  a  Contrary  Intention  within  the  Acts. 


How  contrary 

intention 

ascertained. 


Direction  to 
pay  debts. 


Direction  to 
pay  debts  ont 
of  the  personal 
estate  or  a 
particular 
mnd. 


The  Amend- 
ment Act, 
30  &  31  Vict 
cap.  69. 


The  contrary  intention  is  to  be  ascertained  by  referring  not 
only  to  the  will,  but  also  to  the  mortgage  and  other  deeds  con- 
nected with  it  In  re  Campbell ;  CampbeU  v.  Campbell,  (1893) 
2  Ch.  206. 

It  was  decided  that  a  general  direction  to  pay  debts,  or  to 
pay  debts  out  of  the  estate,  did  not  show  the  contraiy  intention 
required  by  Locke  King's  Act.  Pembroke  v.  FHend,  1  J.&  H. 
132 ;  Br^ownson  v.  Lawi^ance,  6  Eq.  1 ;  Woolstencroft  v.  Wod- 
stencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  lands  are  devised  in  strict 
settlement  would  make  any  difference  seems  doubtful ;  at  any 
rate  it  would  not  where  the  testator  himself  contemplates  the 
mortgages  as  subsisting  from  generation  to  generation.  Coote  v. 
Lowndes,  10  Eq.  376. 

But  a  direction,  that  the  debts  are  to  be  paid  out  of  the 
personal  estate  or  out  of  any  particular  fund,  was  held  to  show 
a  contrary  intention.  Moore  v.  Moore,  1  D.  J.  &  S.  602  ;  Etw 
V.  Tatham,  3  D.  J.  &  S.  443  ;  32  L.  J.  Ch.  311 ;  Mellvih  v. 
Vallins,  2  J.  &  H.  194 ;  Newman  v.  Wilson,  31  B.  33 ;  Maxwell 
V.  Hyslop,  L.  R.  4  Eq.  407 ;  i6.  4  H.  L.  506.  See  Allen  v. 
Allen,  30  B.  395 ;  Porcher  v.  WUso^i,  12  W.  R  1001. 

By  30  &  31  Vict.  c.  69,  however,  it  is  enacted  that  in  the 
wills  of  testators  dying  after  the  31st  December,  1867,  a 
declaration  that  debts  are  to  be  paid  out  of  the  pei-sonal  estate 
is  not  to  be  deemed  a  declaration  of  intention  to  exonerate 
mortgaged  lands. 
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Under  this  Act,  **if  a  testator  wishes  to  give  a  direction  Chap.  XYII. 
which  shall  be  deemed  a  declaration  of  an  intention  contrary 
to  the  rule  laid  down  by  Locke  Kipg's  Act,  it  must  be  a 
direction  applying  to  his  mortgage  debts  in  such  terms  as 
distinctly  and  unmistakably  to  refer  to  them ; "  per  Giffard, 
V.-C.,  in  Nelson  v.  Pa^e,  7  Eq.  25,  p.  28.  See  Allen  v.  Allen, 
30  B.  395 ;  Oreated  v.  Greated,  26  B.  621. 

In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay  Direction  to 
debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a 
direction  to  pay  debts  out  of  the  personal  estate  in  exoneration 
of  the  real  estate,  or  a  charge  of  debts  on  certain  real  estate  in 
aid  of  the  personal  estate  and  in  exoneration  of  the  other  real 
estate,  will  not  entitle  the  devisee  of  mortgaged  lands  to  have 
the  mortgage  discharged.  Gael  or  Gall  v.  Fenmick,  22  W.  R. 
211 ;  43  L.  J.  Ch.  178 ;  In  re  Roasiter ;  Rossiter  v.  Rossiter, 
13  Ch.  D.  355  ;  In  re  Newmarch ;  Newmarch  v.  Storr,  9  Ch. 
D.  12 ;  Elliott  v.  Dearsley,  16  Ch.  D.  322  ;  and  see  the  Act  of 
1877,  mipra,  p.  138. 

A  direction  to  pay  all  debts  of  every  kind,  including  specialty 
debts,  has  been  held  not  to  include  mortgage  debts.  Buckley 
V.  Buckley  J 19  L.  R  Ir.  544. 

Where  a  testator  charged  his  trade  debts  upon  his  residue,  ^^^(^\  ^^^ 
and  after  the  date  of  his  will  deposited  the  title  deeds  of  real 
estate  with  his  bankers  to  secure  an  overdrawn  trade  account,  it 
was  held  that  the  charge  showed  a  contrary  intention.     In  re 
Fleck;  Colston  v.  RobeHs,  37  Ch.  D.  677. 

So  where  a  testator  charged  his  property  used  in  trade  with 
his  trade  debts,  and  his  residue  with  all  other  debts,  inasmuch 
as  the  trade  debts  included  debts  secured  by  mortgage,  it  was 
held  that  other  debts  charged  on  the  residue  also  included  debts 
secured  by  mortgage.  In  re  Kevill ;  Robinson  v.  Nevill,  59 
L  J.  Ch.  511 ;  62  L.  T.  864. 
Where  part  of  lands  subject  to  a  mortgage  is  specifically  Specific 

J     .      ,  ,     ,  .  ,  .  ,  ,      .  ,  devisee  of  part 

devised,  and  the  rest  given  to  the  residuary  devisee,  or  where  a  of  land  sub- 
life  interest  is  given,  and  the  remainder  is  given  to  the  residuary  ^,^ort^affe  is 
devisee,  there  is  no  evidence  of  an  intention,  that  the  mortffaffe  "°^  entitled 

.  *^  °      to  exonera- 

18  to  be  borne  by  the  residuary  devisee.     Gibbins  v.  Eyden,  7  tion. 
Eq.  371 ;   SachviUe  v.  Smyth,  17  Eq.  153  \   In  re  Smith ; 
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Chftp.  X7II. 


Direction  to 
pay  mortgages 
out  of  insum- 
cient  fund. 


How  far 
mortgaged 
lands  applic- 
able in  pay- 
ment of 
mortgages. 


Mortj^aged 
estate 
devised  to 
different 
l)ei'sons. 


Realty  and 
personalty 
mortgaged 
together. 


Collateral 
mortgage. 


Successive 
mortgages. 


Hannington  v.  True;  Giles  v.  Ti^vs,  33  Ch.  D,  195;  over- 
ruling Broivmson  v.  Lawrancey  6  Eq.  1. 

The  further  question  may  arise  whether,  supposing  the 
testator  directs  the  mortgages  to  be  paid  out  of  a  specific  fund, 
the  devisees  will  be  entitled  to  exoneration  if  that  fund  is  in- 
sufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty,  the 
devisees  will  not  be  entitled  to  exoneration  beyond  the  value  of 
the  fund.     Rodhouse  v.  Mold,  13  W.  R.  854  ;  35  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Romilly  in  Allen 
V.  Allen,  30  B.  403,  that  where  a  mortgage  on  Whiteacre  is 
directed  to  be  paid  out  of  Blackacre,  the  mortgagee  is  entitled 
to  exoneration  out  of  the  personal  estate  in  the  first  place,  as 
the  Act  only  directs  that  the  mortgaged  land  shall  be  primarily 
liable,  and  does  not  alter  the  ordinarv  rules  of  administration 
where  there  is  an  intention  that  it  should  not  be  so  liable.  But 
qucere  whether  the  decision  above  cited  and  this  dictum  are 
reconcilable ;  and  see  Smith  v.  Moveton,  37  L.  J.  Ch.  6. 

It  would  seem,  that  where  mortgages  are  directed  to  be  paid 
and  the  personalty  is  insufficient  to  pay  them,  the  several  lands 
bear  only  the  mortgages  secured  upon  them,  and  not  a  pro- 
portionate .^ihare  of  all  the  mortgages.  Wiaden  v.  Wisden,  5 
Jur.  N.  S.  455. 

Where  ditferent  portions  of  an  estate  subject  to  a  mortgage 
are  devised  to  different  persons,  the  devisees  must  contribute 
rateably  to  pay  the  mortgage  according  to  the  value  of  the 
portions  devised  to  them.  In  re  Neivmarch ;  Keiumarch  v. 
Storr,  9  Ch.  D.  12. 

The  same  rule  applies  if  the  mortgage  comprises  real  and 
personal  property.  The  devisees  of  the  land  and  the  legatees 
of  the  personalty  contribute  rateably.  Trestrail  v.  Mason,  7 
Ch.  D.  655. 

Where  several  properties  are  mortgaged  contemporaneously 
by  different  deeds,  tiie  fact  that  one  of  the  mortgages  is  called  a 
collateral  security  will  not  throw  the  mortgage  debt  primarily 
on  the  property  comprised  in  the  other  mortgage.  JEarly  v. 
Early,  16  Ch.  D.  214 ;  In  re  Athill,  16  Ch.  D.  211. 

Where  a  testator  mortgages  certain  land  and  then  mortgages 
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other  land  for  the  same  debt  and  further  advances,  the  whole  Chap.  XVII^ 
amount  due  will,  as  between  the  devisees  of  the  different  lands, 
be  treated  as  one  debt,  and  must  be  borne  rateably  by  the 
various  properties  unless  it  is  shown  that  the  land  first  charged 
was  intended  to  be  the  primary  security  for  the  amount  ad- 
vanced prior  to  the  second  mortgage.  Leonino  v.  Leanijio,  10 
Oh.  D.  460,  where  the  cases  of  Lipscomb  v.  Lipscortib,  7  Eq. 
oOl,  and  De  Rochefo^^t  v.  Dawes,  12  Eq.  540,  are  discussed ; 
and  see  StHnger  v.  Haiper,  26  B.  33  ;  Evans  v.  Wyatt,  31  B. 
217. 

Where  a  portion  of  lands  subject  to  a  charge  is  conveyed  by  a 
voluntary  deed,  containing  only  a  covenant  for  further  assurance, 
and  the  rest  is  devised,  the  lands  conveyed  and  devised  must 
bear  the  charge  rateably.     Ker  v.  Ker,  I.  R  4  Eq.  15. 

Property  subject  to  a  general  lien  for  a  debt  in  respect  of 
which  the  testator  has  given  a  specific  security  does  not  con- 
tribute rateably  with  the  property  comprised  in  the  security  to 
payment  of  the  debt.  In  re  Dunlop ;  Dunlop  v.  Dunlop,  21 
Ch.  D.  583. 

Locke  King's  Act  and  the  amending  Acts  do  not  affect  the  Marshalling. 
doctrine  of  marshalling ;  so  that  an  annuitant  whose  annuity 
is  charged  only  on  land  which  is  subject  to  a  mortgage  may 
stand  in  the  shoes  of  the  mortgagee  as  against  the  personal 
estate.    Buchley  v.  Buckley,  19  L.  R.  Jr.  544. 

VI.  Rents,  Profits,  and  Income. 

1.  A  present  devise  of  lands  being  specific  carries  the  rents 
and  profits  from  the  death  of  the  testator. 

But  a  devise  of  all  the  testator's  interest  in  an  estate  when  Devisee  is 
recovered  will  not  carry  rents  accrued  due  prior  to  his  death,  rents  from 

Scott  v.  Best,  6  L.  R.  Ir.  7.  the  testator's 

'  ^       ^  ^  death. 

Where  the  devise  is  of  rents  due  prior  to  the  testator's  death, 
derived  from  property  of  which  the  testator  is  tenant  for  life 
interest  upon  charges  must  be  deducted,  unless  the  charges  are 
vested  in  the  testator.  Lindsay  v.  Earl  of  Wicklow,  I.  R.  6 
Eq.72. 

2.  A  specific  bequest,  if  vested,  carries  all  the  income  and  SpcciHc 

bequest 
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profits  which  may  accrue  upon  it  after  the  testator's  death. 
Clive  V.  Clive,  Kay,  600;  Maclaren  v.  Stainton,  3  D.  F.^  J. 
202  ;  and  see  Caiv*on  Company  v.  Hunter,  L.  R.  1  H.  L.  Sc. 
362. 

The  question  sometimes  arises  what  are  profits  accruing  after 
the  death  of  the  testator. 

A  bonus  or  dividend  on  shares  declared  before  the  testator's 
death,  but  not  payable  till  afterwards,  will  not  pass  with  the 
shares.  Lock  v.  Venables,  27  B.  598 ;  De  Oendre  v.  Kent,  L  R 
i  Eq.  283. 

Nor  will  the  profits  of  a  partnership,  declared  after  the  testa- 
tor's death,  for  a  period  ending  in  his  lifetime.  Ibbotson  v. 
Mam,  L.  R.  1  Eq.  188  ;  Browne  v.  Collins,  12  Eq.  586. 

On  the  other  hand,  a  debt  is  to  be  considered  as  the  profits  of 
the  year  in  which  it  is  paid.  Maclaren  v.  Stainton,  3  D.  F.  &  J. 
202. 

3.  Since  the  Apportionment  Act,  33  &  34  Vict.  c.  35,  rents, 
annuities,  dividends  and  other  periodical  payments  in  the  nature 
of  income  are  to  be  considered  as  accruing  from  day  to  day,  and 
are  apportionable  where  the  testator  dies  between  two  rent  days. 

Sect.  5  defines  dividends  a^  including  all  payments  made  by 
the  name  of  dividend,  bonus,  or  otherwise  out  of  the  revenue  of 
trading  or  other  public  companies,  whether  such  payments  shall 
be  usually  made  or  declared  at  any  fixed  times  or  otherwise; 
but  they  do  not  include  payments  iu  the  nature  of  a  return  or 
reimbursement  of  capital. 

The  Act  has  been  held  to  apply  to  a  will  executed  before 
and  confirmed  by  a  codicil  executed  after  the  passing  of  the  Act. 
Hasluck  V.  Pedley,  19  Eq.  271 ;  Constable  v.  Constable,  4SlL  J. 
Ch.  621 ;  see  Roseingrave  v.  Burke,  I.  R,  7  Eq.  187. 

It  has  also  been  held  to  apply  to  the  will  of  a  testator  dying 
before  the  Act  came  into  operation.  In  re  Cline's  Estate,  18  Eq. 
213 ;  Patching  v.  Barnett,  28  W.  R.  886 ;  Lawrence  v.  Lawrence, 
26  Ch.  D.  795  ;  see  Jone^  v.  Ogle,  8  Ch.  192. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Cajn^on  v.  Caprmi,  17  Eq.  288;  Pollock  v.  Pollock,  18  Eq,  329, 
overruling  Whitehead  v.  Whitehead,  16  Eq.  528 ;  see  A.-G,  v. 
Daly,  I.  R.  8  Eq.  595. 
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The  profits  of  a  private  trading  partnership,  or  of  a  business    Cl^ap-  XYII. 
belonging  to  the  testator,  are  not  apportionable  under  the  Act.  Profit  of 
Jones  V.  Ogle,  8  Ch.  192 ;  In  re  Cox's  T^^v^ts,  9  Ch.  D.  159.     purtnerahip. 

A  public  company  within  the  meaning  of  the  Act  need  not  What  is  a 
necessarily  be  an  incorporated  company.  See  In  re  Griffith ;  company. 
Garr  v.  Griffiih,  12  Ch.  D.  655. 

A  bonus  or  surplus  profits  distributed  among  the  shareholdei^s 
of  a  public  company  once  in  five  years  is  apportionable  under 
the  Act.    In  re  Griffiih,  supra. 

In  determining  what  is  corpus  and  what  interest,  the  Appor- 
tionment Act  applies  as  well  between  tenant  for  life  and 
remainderman  as  where  in  certain  events  an  absolute  interest  is 
cat  down  to  a  life  interest.     Olive  v.  Clive^  7  Ch.  433. 

As  to  the  effect  of  a  gift  of  arrears  of  rents  and  profits  to  a 
specific  devisee,  subject  to  *'  outgoings  properly  chargeable 
?t^in8t  such  arrears,"  see  In  re  Duke  of  Cleveland's  Estate ; 
WdToer  v.  Forester,  (1894)  1  Ch.  164. 

The  Act  does  not  apply  where  a  testator  directs  interest  to 
be  paid  on  a  legacy  till  it  is  appropriated,  and  the  executors 
purchase  stock  on  which  five  months'  interest  has  accrued.  In 
such  a  case  the  tenant  for  life  is  entitled  to  interest  up  to  the 
date  of  the  investment  and  to  the  whole  dividend.  In  re  Clarke ; 
Barker  v.  Perovme,  18  Ch.  D.  160. 

Where  a  testator  forgave  to  a  tenant  *'  all  rent  or  arrears  of 
rent  which  may  be  due  and  owing  from  him  to  me  at  the  time 
of  my  decease,"  it  was  held  that  rent  accrued  due  since  the  last 
quarter-day  before  the  testator's  death  was  not  forgiven.  In  re 
Lucas ;  Pa/rish  v.  Hudsati,  55  L.  J.  Ch.  101 ;  54  L.  T.  30. 

4.  A  future  devise  of  lands,  whether  the  fee  is  vested  in  Future  devise 
trustees  or  is  in  abeyance,  does  not  carry  the  intermediate  rents  thrinter-^*^"^^ 
and  profits,  which  pass  either  under  the  residuary  clause,  if  there  ^^ediate  rents. 
is  one,  or  to  the  heir.    Hopkins  v.  Hopkins,  Ca.  t.  Talb.  45  ; 
Hopkins  v.  Hopkins,  1  Ves.  Sen.  268 ;  Duffield  v.  Dioffield,  3 
BL  N.  S.  260 ;  Percival  v.  Percival,  9  Eq.  386 ;  In  re  Eddels' 
Trusts,  11  Eq.  559  ;  see,  however,  Best  v.  Donniall,  40  L.  J.  Ch. 
160. 

The  intermediate  rents  are  undisposed  of  till  the  actual  birth 
of  the  devisee.  Ricliards  v.  Richards,  Jo.  754 ;  Mowlem*s  Ti^st, 

T.w.  L 
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18  Eq.  9 ;  see  Rawlins  v.  Rawlins,  2  Cox,  425  ;  Goodale  v. 
Gawthoime,  2  W.  R.  680  ;  2  Sm.  &  G.  375. 

5.  A  contingent  specific  bequest  of  chattels  real  or  pei^sonalty, 
where  the  subject  matter  of  the  gift  is  not  directed  to  be  set 
apart  from  the  rest  of  the  estate,  will  not  carry  the  intermediate 
profits,  except  perhaps  in  the  case  of  a  person  who  would  be 
entitled  to  interest  on  a  general  legacy  from  the  testator's 
death.  See  post,  p.  151,  et  seq.;  Holmes  v.  Prescott,  12  W.  R 
636;  Guthrie  v.  Walrond,  22  Ch.  D.  573;  see  W'inght  v. 
Wan^en,  4  De  G.  &  S.  367. 

If  the  subject  matter  of  the  bequest  is  directed  to  be  set 
apart  from  the  rest  of  the  estate — for  instance,  if  it  is  given  to 
trustees  upon  trust  for  a  class  of  persons  who  attain  twenty-one, 
the  intermediate  profits  will  go  to  the  legatee.  In  re  Clements; 
Clements  v.  PearsaU,  (1894)  1  Ch.  665. 

6.  A  future  residuary  devise,  or  a  devise  subject  to  prior  limita- 
tions which  may  or  may  not  take  effect,  will  not  carry  interme- 
diate rents  and  profits.  Hodgson  v.  Earl  ofBective,  1  H.  &  M. 
376  ;  12  W.  R  625 ;  10  H.  L.  656  ;  Wade  Gery  v.  Handley,  1 
Ch.  D.  653 ;  3  Ch.  D.  374  ;  overruling  Sidney  v.  Wilmer,  4  D. 
J.  &  S.  84. 

7.  A  contingent  residuary  gift  of  personalty  can-ies  the  inter- 
mediate interest  during  the  period  allowed  for  accumulation. 
Green  v.  Ekins,  2  Atk.  473 ;  Drakdey's  Estate,  19  B.  395 ;  Earl 
of  Bective  v.  Hodgson,  12  W.  R.  625 ;  10  H.  L.  656 ;  Re  Undo ; 
Askin  V.  Ferguson,  59  L.  T.  462. 

The  case  of  Green  v.  Tribe,  27  W.  R.  39,  appears  to  be 
inconsistent  with  Earl  of  Bective  v.  Hodgson,  unless  it  can  be 
supported  on  the  ground  that  the  income  of  residuary  ^lersonalty 
bequeathed  to  a  class  is  undisposed  of  until  a  member  of  the 
class  comes  into  being. 

Chattels  real  comprised  in  a  residuary  gift  follow  the  same 
rule  as  personalty  proper.  Hodgson  v.  EaH  of  Bective,  1  H.  &  M. 
376 ;  10  H.  L.  656. 

8.  If  realty  and  personalty  are  blended  in  a  future  residuary 
gift,  though  the  realty  may  not  be  directed  to  be  sold,  so  as  to 
create  a  mixed  fund,  intermediate  profits  will  pass.  Genery  v. 
Fitzgerald,  Jac.  468;  Glanvill  v.  Glanvill,  2  Aler.  38;  Ackers 
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V.  Fhipps,  9  Bl.  N.  S.  431 ;  3  CI.  &  F.  665 ;  see  In  re  Town-  Chap,  xvii. 
sen^a  Estate  ;  Tovmsend  v.  Townaend,  34  Ch.  D.  357. 

This  rule  applies  though  the  realty  and  personalty  are  given 
in  separate  clauses,  if  both  are  intended  to  go  in  the  same  way. 
In  re  Durable ;  WiUiams  v.  Murrell,  23  Ch.  D.  360 ;  In  re 
Burton'8  WiU;  Banks  v.  Heaven,  (1892)  2  Ch.  38. 

But  the  rule  does  not  apply  where  some  of  the  limitations  of 
the  realty  and  personalty  are  distinct.  Be  WUliams ;  Spencer 
V.  Brighouse,  54  L.  T.  831. 

Where  real  and  personal  estate  were  devised  on  trust  to  sell 
and  pay  the  income  to  A.  for  life,  and  after  his  death  in  trust 
for  his  children^  and  A.'s  life  interest  was  void,  and  he  had  no 
children  living,  it  was  held  that  during  A.'s  life>  and  so  long  as 
he  had  no  children,  the  income  was  undisposed  of.  In  re 
Tovms&nd^s  Estate ;  Tovmsend  v.  Tovmsend,  34  Ch.  D.  356. 

9.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  converted, 
follow  the  rules  of  personalty  and  realty  respectively.  Earl  of 
Bective  v.  Hodgson,  10  H.  L.  656. 

10.  Where  there  is  a  gift  to  a  class  of  a  fund,  which  carries  Fund 
intermediate  income,  the  following  further  rules  apply : —  carrying 

'  ®  -^^  -^  income  given 

(a)  If  the  members  of  the  class  take  vested  interests  at  to  a  class, 
birth,  the  income  is  divisible  among  those  members  of  the  class 

who  are  for  the  time  being  in  existence.  A  member  of  the 
class  is  entitled  to  income  only  as  from  his  birth.  Shepherd  v. 
Ingram,  Amb.  448  ;  Mills  v.  Norris,  5  Ves.  335. 

(b)  If  the  gift  is  to  members  of  the  class  who  attain  twenty- 
one,  a  member  of  the  class  who  has  attained  twenty-one  is 
entitled  to  the  income  upon  his  share,  having  regard  to  the 
number  of  members  of  the  class  then  in  existence,  but  without 
regard  to  the  possibility  of  other  members  of  the  class  being 
subsequently  bom.  Hawkins  v.  Combe,  1  B.  C.  C.  335  ;  Bran- 
don V.  Aston,  2  Y.  &  C.  C.  30 ;  Mainwaring  v.  Beevor,  8  Ha. 
44 ;  Rochford  v.  Hackman,  9  Ha.  475  ;  In  re  Holford ;  Hoi- 
ford  V.  Holford,  (1894)  3  Ch.  30. 

It  follows  that  if  a  second  member  of  the  class  is  bom  during 
the  minority  of  the  first,  the  whole  income  until  the  birth  of 
the  second  member  belongs  to  the  first  if  he  attains  twenty- 
one.    If  this  were  not  so,  difl&culties  would  arise  in  applying  the 

L  2 
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Chap.  XVII.  income  for  mainteDance  until  the  limits  of  the  class  are  ascer- 
tained. See  Mills  v.  Norris,  5  Ves.  335 ;  Scott  v.  Earl  of 
Scarborough^  1  B.  154. 

But  a  member  of  the  class  who  has  attained  twenty-one, 

there  being  other  members  of  the  class  in  existence  under 

twenty-one,  is  only  entitled  to  the  income  of  his  share,  having 

regard  to  the  number  of  members  of  the  class  for  the  time 

being  in  existence.     Brandon  v.  Aston,  2  Y.  &  C.  C.  30 ;  In 

re  BuHon's  Will ;  Banks  v.  Heaven,  (1892)  2  Ch.  38 ;  In  re 

Holf(yrd ;   Holfoi^d  v.  Holfm^d,  (1894)  3  Ch.  30 ;  see  In  re 

Jeffery ;  Burtv,  Arnold,  (1891)  1  Ch.  671,  where  the  decision 

was  founded  upon  an  erroneous  report  of  Fumeavoi  v.  Rucker, 

W.  N.  1879,  135 ;  In  re  Adams ;  Adams  v.  Adams,  (1893) 

1  Ch.  329. 

Fund  not  11.  Where  there  is  a  gift  to  the  members  of  a  class  who 

S^e  given    attain  twenty-one  of  a  fund  or  property  which  does  not  cany 

to  a  class.        ^|jy  intermediate  income,  the  members  of  the  class  who  have 

for  the  time  being  attained  twenty-one  are  entitled  to  the 

whole  income,  though  there  may  be  other  members  of  the  class 

in  existence  who  have  not  ati;ained  twenty-one.    Fumeaux  v. 

Rucker,  W.  N.  1879,  135,  as  explained  in  In  re  Burton's  WiU; 

Banks  v.  Heaven,  (1892)  2  Ch.  38,  p.  46 ;  and  In  re  Ad/wis ; 

Adams  v.  Adams,  (1893)  1  Ch.  329,  p.  331 ;  see  Stme  v. 

Harrison,  2  Coll.  715. 


VII.  Interest  on  General  Legacies. 
Conveyancing       Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881 

A  f»f    1  SRI 

'  (44  &  45  Vict.  c.  41),  provides  that  "  where  any  property  is 

held  by  trustees  in  trust  for  an  infant  either  for  life  or  for  any 
greater  interest,  and  whether  absolutely  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of 
any  event  before  his  attaining  that  age,  the  trustees  may,  at 
their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance^ 
education  or  benefit,  the  income  of  that  property  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same 
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pui-pose,  or  any  person  bound  by  law  to  provide  for  the  infant's   Chap.  XVII. 
maintenance  or  education  or  not." 

Sect  43  of  the  Conveyancing  Act  does  not  make  a  legacy  to  Effect  of  44  & 
an  infant  at  a  future  time  carry  interest.  ^  43)^  '  ^'     * 

The  income  therefore  cannot  be  applied  in  maintenance, 
unless  the  legacy  carries  interest.  In  re  Judkin'a  Ti^usta,  25 
Ch.  D.  743  ;  In  re  Dickson ;  Hill  v.  Grant,  28  Ch.  D.  291 ; 
29  Ch.  D.  331,  following  the  similar  decisions  under  Lord 
Cranworth's  Act  (23  &  24  Vict.  c.  145),  sect.  26 ;  In  re  Cotton, 
1  Ch.  D.  232 ;  In  re  George,  5  Ch.  D.  837. 

Where  a  legacy  is  contingent  or  payable  at  a  future  time.  Interest  given 
and  interest  is  given  in  the  meantime,  or  the  income  is  given  for  vesteSo^-^ 
maintenance,  the  whole  interest  or  income  as  it  accrues  vests  ^^^^Y  ^  it 

accrnes. 

absolutely  in  the  legatee.     Haloids  v.  Finch,  M*Clel.  141 ;  In  re 
Peek's  T^^ust,  16  Eq.  221. 

Where  a  legacy  is  charged  upon  land  only,  interest  is  payable  ^^°y, 
from  the  testator's  death.    Spunoay  v.  Glyn,  9  Ves.  483 ;  Shirt  land  only. 
V.  Westby,  16  Ves.  393 ;  Pea/raon  v.  Pearson,  1  Sch.  &  Lef.  10. 

An  immediate  legacy  charged  on  the  proceeds  of  sale  of  land  ^^^y 

o     J  o  r  charged  on 

carries  interest  only  from  a  year  after  the  death,  but  if  the  proceeds  of 
legacy  is  given  at  the  death  of  the  tenant  for  life,  when  the 
land  is  to  be  sold,  it  carries  interest  from  the  death  of  the 
tenant  for  life.     Tuimer  v.  Biick,  18  Eq.  301 ;  In  re  Waters; 
Waters  v.  Boxer,  42  Ch.  D.  517. 

In  the  case  of  legacies  not  charged  on  land  only,  the  rule  is 
that  the  legacy  carries  interest  from  the  time  when  it  is 
payable : — 

(A.)  Where  no  time  of  payment  is  fixed : 

General  legacies,  including  gifts  by  appointment  under  a  power 
vested  in  a  married  woman,  are  payable  at  and  can*y  interest 
from  the  end  of  a  year  from  the  testator's  death,  l^atham  v. 
Drummond,  2  H.  &  M.  262. 

In  the  same  way  in  the  case  of  a  gift  of  a  sum  of  money  to  Legacy  for 
one  for  life  with  remainders  over,  interest  begins  to  run  fix)m  remainder, 
the  end  of  a  year  from  the  testator's  death.     Gibson  v.  Bott, 
7  Ves,  89 ;  In  re  WhiUaker ;   Whittaker  v.  Whittaker,  21  Ch. 
D.  657. 

Where  the  tenant  for  life  is  a  minor,  and  a  portion  of  the 
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Chap.  XVII. 


Power  to 
accelerate  or 
postpone 
X»ayment. 


Direction  to 
pay  out  of 
fund  when 
received. 


Effect  of 
charge  on  n 
revetsionar}' 
interest. 


Legacy  to 
<»xecutor. 


income  is  accumulated  during  the  minority,  the  accumulations 
belong  to  the  tenant  for  life  ;  and  sect.  43  of  the  Conveyancing 
Act,  1881,  does  not  convert  them  into  capital.  In  re  Hum- 
phreys; Humphreys  v.  Levett,  (1893)  3  Ch.  1. 

Directions  giving  the  executors  power  to  accelerate  or  delay 
the  payment  of  legacies  do  not  alter  the  time  from  which  they 
carry  interest — ^for  instance,  a  direction  that  a  legacy  is  to  be 
paid  as  soon  as  possible,  or  that  it  is  not  to  be  payable  till  six 
months  after  the  testator's  death,  or  that  it  is  to  be  paid  within 
four  years  from  his  decease.  Webster  v.  Hale,  8  Ves.  410 ; 
Benson  v.  Maude,  6  Mad.  16  ;  Varley  v.  Wmn,  2  K.  &  J.  700; 
Jauncey  v.  A.-O,,  3  GifF.  308  ;  In  re  Olive;  Olive  v.  Wester- 
man,  32  W.  R.  608. 

Where  there  is  a  clear  gift  of  a  legacy,  a  direction  to  pay  it 
out  of  a  particular  fund  when  received,  will  not  alter  the  rule 
that  the  legatee  is  entitled  to  interest  from  the  end  of  a  year 
after  the  testator's  death.  Wood  v.  Penoyre,  13  Ves.  326  ;  see 
Kirkpati4ck  v.  Bedford,  4  App.  C.  96. 

If  the  trust  to  pay  legacies  only  arises  after  the  fund  is  got  in, 
interest  is  not  payable  till  then.    Lord  v.  Lord,  L.  R.  2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when  it  is 
wanted,  without  interest  in  the  meantime,  will  not  deprive  the 
legacy  of  interest  if  payment  is  delayed  by  litigation.  Fishei*  v. 
Brierley,  30  B.  268. 

The  rule  as  to  interest  is  not  altered  by  the  fact  that  the 
legacies  are  charged  upon  personalty  and  a  reversionary  intere&t 
in  realty,  and  if  the  personalty  is  insuflScient,  the  legacies  never- 
theless bear  interest  from  a  year  after  the  death.  Freeman  v. 
Simpson,  6  Sim.  75  ;  Earl  of  Milltown  v.  FreTich,  4  CI.  &  F. 
276  ;  10  Bl.  N.  S.  1 ;  In  re  Blachford ;  Blachford  v.  Worsley, 
27  Ch.  D.  676. 

But  this  is  not  the  case  where  the  fund  out  of  which  the 
legacy  is  primarily  payable. is  wholly  reversionary.  Earle  v. 
Bellingham,  24  B.  448 ;  Re  Ludlam ;  Ludla/m  v.  Ludlam,  63 
L.  T.  380. 

Interest  upon  a  legacy  to  an  executor  as  such  runs  from  the 
time  when  he  assumes  the  office.  An  infant  cannot  assume  the 
office  till  he  attains  twenty-one.    Ange^^mann  v.  Ford,  29  B 
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849 ;  Re  Gardner ;  Long  v.  Gardner,  67  L.  T.  552 ;  41  W.  R.  Chap,  xvn. 
293 ;  3  R.  96. 
On  the  other  hand>  interest  is  payable  from  the  testator's  interest 

i^^-v  i>ayable  from 

^ea**l '—  the  death. 

1.  Where  the  testator  is  the  father  or  in  loco  parentis  to  the  Testator  in 
legatee,  provided  the  latter  is  an  infant.     Wilson  v.  Maddison,  to  annfant. 

2  Y.  &  C.  C.  372. 

If  the  infant  is  in  ventre  at  the  testator's  deaths  interest  runs 
only  from  his  birth.    Rawlins  v.  RawlinSy  2  Cox,  425. 

2.  Where  the  legatee,  though  a  stranger,  is  an  infant,  and  ?^*".*^*'°  ^^ 
maintenance  is  given  out  of  the  legacy.    Newman  v.  Bateson,  of  the  legacy. 

3  Sw.  689. 

3.  Where  the  legacy  is  in  satisfaction  of  a  debt  of  the  testator.  Legacy  in 

rtt     1  rt        TirkAi/%/\  satisfaction  of 

Ularke  v.  Sewell,  3  Atk.  99.  a  debt 

A  legacy  to  a  wife  does  not  carry  interest  until  a  year 
from  the  death.  Stent  v.  Robinson,  12  Ves.  461 ;  Lowndes  v. 
Lowndes,  15  Ves.  301  ;  In  re  Percy ;  Percy  v.  Percy,  24  Ch. 
D.  616 ;  In  re  Bignold ;  BignoM.  v.  Bignold,  45  Ch.  D.  496. 

It  makes  no  difference  that  the  legacy  is  given  in  lieu  of 
jointure  or  in  lieu  of  dower  and  freebench.  Elton  v.  Montague, 
1  L  J.  Ch.  (O.  S.)  212 ;  In  i*e  Bigifiold ;  Bignold  v.  Bignold, 
45  Ch.  D.  496. 

A  legacy  in  satisfaction  of  the  debts  of  another  pei*son 
will  not  prvmd  fade  caxrj  interest  till  the  expiration  of  a 
year  from  the  testator's  death.  Askew  v.  Thompson,  4  E.  &  J. 
620. 

But  if  certain  property  is  to  be  applied  among  such  persons 
as  have  "  any  just  or  indisputable  demand  "  upon  a  third  person, 
interest  will  be  payable  on  the  debts  as  far  as  the  fund  will  go. 
Aston  v.  Gregory,  6  7es.  151. 

(B.)  Where  a  time  for  payment  is  fixed : 

A  lecacy  payable  at  a  future  day,  whether  vested  or  not.  When  a  time 

,  ,  of  payment  IS 

carries  interest  only  from  the  time  fixed  for  its  payment.   Lloyd  fixed,  interest 
V,  WiUiams,  2  Atk.  108  ;  Heath  v.  Perry,  3  Atk.  101 ;  CrickeU  JSen/™"' 
V.  Dolby,  3  Ves.  10 ;  Tyrrell  v.  Tyrrell,  4  Ves.  1 ;  Festing  v. 
Alien,  5  Ha.  575  ;  Gotch  v.  Foster,  5  Eq.  311 ;  Lo^^d  v.  Loi^d, 
L.  K.  2  Ch.  782 ;  Holmes  v.  Crispe,  18  L.  J.  Ch.  439. 
If  the  period  arrives  in  the  testator's  lifetime,  interest  runs 
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Exceptions. 


Testator  in 
loco  parentU 
to  an  infant. 


Chap.  XVII.  from  his  death.  Coventry  v.  Higgina,  14  Sim.  30  ;  Pickmick 
V.  Gibbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a  vested 
legacy  stand  in  no  better  position  than  the  legatee ;  therefore, 
where  a  time  for  payment  is  fixed  and  the  legatee  would  not 
have  been  entitled  to  interest  in  the  meantime,  the  legacy  is  not 
payable  to  the  personal  representatives  till  the  time  when  it 
would  have  been  payable  to  the  legatee.  Cheater  v.  PavrUer,  2 
P.  W.  336 ;  Roden  v.  Smith,  Amb.  588 ;  Maher  v.  Maher,  1 
L.  R.  Ir.  22. 

But  though  a  period  is  appointed  for  payment,  or  the  legacy 
is  contingent,  interest  runs  from  the  death  : — 

1.  Where  the  legatee  is  an  infant  child  of  the  testator,  or  an 
infant  to  whom  the  testator  has  placed  himself  in  loco  parsTitis, 
and  the  will  provides  no  other  maintenance,  whether  the  legacy 
be  vested  or  contingent.  Harvey  v.  Harvey,  2  P.  W.  21 ;  IncU- 
don  V.  Northcote,  3  Atk.  432,  438 ;  Donovan  v.  Needham,  9  B. 
164  ;  May  v.  PotUr,  25  W.  R.  507 ;  see  Mole  v.  Mole,  1  Dick.  310. 

If  the  testator  has  made  a  provision  for  the  maintenance  of 
his  infant  children,  interest  only  runs  from  the  time  when  the 
legacy  is  payable.  Hearle  v.  Greenbank,  3  Atk.  697,  716; 
Wynch  V.  Wynch,  1  Cox,  433  ;  see  In  re  Geoi^e,  5  Ch.  D.  837 ; 
In  re  Moody  ;  Woodroffe  v.  Moody,  (1895)  1  Ch.  101. 

Where  there  is  provision  for  maintenance  during  part  of  the 
minority,  interest  on  the  legacy  will  be  allowed  during  the 
rest.  Chambers  v.  Goldwin,  11  Ves.  1 ;  Martin  v.  Martin, 
L.  R  1  Eq.  369 ;  see  Cvsack  v.  JeUicoe,  22  W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the  income  is 
given  for  maintenance,  interest  runs  from  the  death.  In  re 
Richa/rda,  8  Eq.  119  ;  Chidgey  v.  Whitby,  41  L.  J.  Ch.  699. 

3.  Upon  similar  grounds,  where  the  legatees  are  strangers,  if  a 
general  intention  is  expressed  of  providing  for  their  maintenance 
out  of  their  legacies,  interest  runs  from  the  death.  Pett  v. 
FeUowa,  1  Sw.  561,  note ;  Lambert  v.  Parker,  Coop,  t  Eldon, 
143 ;  Lealie  v.  Lealie,  LL  &  0.  t.  Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular  event 
which  does  not  happen,  is  not  enough.  Featin^f  v.  Allen,  5 
Ha.  575. 


Provision  for 
maintenance. 


General  in- 
tention to 
provide  main- 
tenance. 
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4.  Where  a  fund  is  directed  to  be  invested  and  held  by  Chap,  xvii. 
trustees  upon  certain  trusts,  or  is  otherwise  directed  to  be  set  Severed  fund. 
apart  from  the  rest  of  the  testator's  estate,  it  carries  the  income. 
Bodd/y  V.  Daves,  1  Kee.  362  ;  Dundas  v.  Wolfe  Mm^ay,  1  H. 
&  M.  425  ;  Johnson  v.  O'Neill,  3  L.  R  Tr.  476  ;  In  re  Medloch; 
Mffle  V.  Medlock,  55  L.  J.  Ch.  738 ;  54  L.  T.  828 ;  In  re  Snxiith; 
Snaith  v.  Snaith,  42  W.  R  468  ;  71  L.  T.  318 ;  In  re  Clements ; 
Clements  v.  PearsaU,  (1894)  1  Ch.  665. 

It  would  seem  that  if  the  gift  is  one  of  a  general  legacy  the 
income  passes  as  from  the  time  when  it  ought  to  be  set  apart, 
namely,  the  end  of  a  year  from  the  death. 

A  fund  which  has  been  severed  for  the  benefit  of  a  tenant  for 
life  and  remainderman,  carries  the  interest  accruing  between  the 
death  of  the  tenant  for  life  and  the  vesting  in  the  remainder- 
man.   Kidman  v.  Kidman,  40  L.  J.  Ch.  359. 

So,  too,  an  appointed  fund  carries  the  intermediate  interest 
Lonff  V.  Ovenden,  16  Ch.  D.  691. 

To  entitle  the  legatees  of  albevered  fund  to  interest  before 
the  time  of  payment,  the  severance  must  take  place  by  virtue 
of  directions  given  by  the  testator  with  reference  to  the  fund. 
A  fund  set  aside  by  the  executors  merely  because  the  rest  of 
the  estate  has  become  distributable,  does  not  carry  interest. 
Festing  v.  Allen,  5  Ha.  578 ;  In  re  Judkin's  Trusts,  25  Ch.  D. 
743  ;  In  re  Inman;  Inman  v.  RoUs,  (1893)  3  Ch.  518. 

Where  there  is  a  future  gift  of  principal  "with  interest,"  Future  gift  of 

^  '^  ^  principal  with 

mterest  is  calculated  from  the  end  of  a  year  after  the  testator's  interest. 
death  till  the  time  of  payment  Knight  y.  Knight,  2  S.  &  St.  490. 
Where  a  vested  legacy  is  given  to  an  infant,  and  no  time  of  Vested  legacy 

uivesLeQ. 

payment  is  fixed,  and  the  legacy  is  given  over  upon  a  con- 
tingency, the  infant  or  his  representatives  are  entitled  to  the 
interest  which  has  accrued  due  till  the  contingency  happens. 
Taylor  v.  Johnson,  2  P.  W.  504 ;  Barber  v.  Barber,  3  M.  &  Cr. 
688 ;  Mills  V.  Robarts,  1  R  &  M.  555. 

The  provisions  of  Lord  Cranworth's  Act  (23  &  24  Vict, 
c  145),  sect.  26,  and  the  Conveyancing  Act,  1881,  sect.  43, 
sub-s.  (2),  enabling  trustees  to  apply  the  income  of  infants' 
property  towards  their  maintenance,  and  directing  the  residue 
to  be  accumulated  for  the  benefit  of  the  persons  ultimately  %i 
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An'em-s  of 
interest. 


entitled  to  the  property,  do  not  alter  the  law  so  as  to  deprive 
the  representatives  of  the  infant  of  accumidations  made  before- 
the  gift  over  takes  effect.  In  re  BuckUy'a  TruatSy  22  Cb.  D, 
583;  In  re  Wells;  WeUa  v.  WeUa,  43  Chi  D.  281;  In  re 
Humphreys ;  Humphreys  v.  Levett,  (1893)  3  Ch.  1. 

The  person  taking  a  vested  interest  under  the  gift  over,  no 
condition  as  to  payment  being  annexed  to  his  gift,  is  entitled  to 
interest  from  the  time  when  the  gift  over  takes  eflfect,  or  from  a 
year  after  the  testator's  death,  whichever  period  is  latest. 
Laundy  v.  WiUiams,  2  P.  W.  481. 

The  rale  of  interest  allowed  is  four  per  cent,  and  it  appears 
to  be  settled  that  that  rate  only  will  be  allowed  though  the 
personalty  is  in  a  country  where  the  current  rate  of  interest  i& 
higher.  Order  LV.,  rule  64.  Bourke  v.  Ricketts,  10  Ves.  330; 
Hamilton  v.  Dallas,  38  L.  T.  215. 

A  direction  to  pay  interest  at  the  rate  of  three  per  cent,  half- 
yearly,  gives  the  legatees  interest  at  six  per  cent,  per  annum. 
Re  Booker  ;  Booker  v.  Booker,  54  L.  T.  239. 

In  the  case  of  a  power  to  direct  portions  to  be  raised  out  of 
land,  if  the  power  enables  the  donee  to  direct  whether  the  portion 
is  to  be  raised  or  not,  he  may  also  fix  the  rate  of  interest 

But  if  the  power  merely  enables  the  donee  to  distribute  the 
portions,  only  the  ordinary  rate  of  interest  can  be  allowed^ 
namely,  four  per  cent,  in  the  case  of  land  in  England,  five 
pel*  cent  in  the  case  of  land  in  Ireland.  Balfowr  v.  Cooper, 
23  Ch.  D.  472. 

With  regard  to  arrears  of  interest  in  cases  where  the  Statute 
of  Limitation  does  not  apply,  the  Court  will,  in  cases  of  delay,, 
follow  the  analogy  of  the  statute,  and  allow  only  six  years' 
arrears  to  be  recovered.     Thomson  v.  Eastwood,  2  App.  C.  21 5. 


VIII.  Payment  of  Annuities. 
From  what  ^^  annuity  begins  to  run  from  the  death  of  the  testator :  the 

time  aniraities  "^        ^ 

arc  payable,  first  payment  is  therefore  due  at  the  end  of  a  year  unless 
the  annuity  is  directed  to  be  paid  monthly  or  quarterly,  in 
which  case  instalments  are  payable  at  the  end  of  the  first  mouth 
or  quarter.     Houghton  v.  Franklin,  1  S.  &  St.  390. 
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If  payment  on  stated  quarterly  days  is  directed,  a  proportional    Chap.  3Cvn. 
part  is  payable  on  the  first  quarterly  day.     Williams  v.  Wilson, 

5  N.  R  266. 

If  the  first  payment  of  an  annuity  payable  quarterly  is 
directed  to  be  made  at  the  end  of  eighteen  mouths,  a  quarter's 
instalment  is  payable  at  that  time.    Irvin  v.  Ironmonger^  2  R. 

6  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and  legacies 
are  paid,  see  AsUey  v.  Eai^l  of  Essex,  6  Ch.  898 ;  Rawson  v. 
M'Causland,  I.  R  7  Eq.  284 ;  22  W.  R  145. 

Where  a  sum  of  money  is  directed  to  be  invested  to  produce  Sum  to  pro- 
an  annuity,  it  appears  to  be  doubtful  whether  the  gift  is  to  be 
considered  as  a  legacy  payable  at  the  end  of  a  year  or  as  an 
annuity  payable  from  the  death.     Oihson  v.  Bott,  7  Ves.  89. 

Arrears  of  an  annuity  will  not  as  a  rule  carry  interest.   Batten  Arrears  of  ait 
V.  EarnUy,  2  P.  W.  163 ;  Anderson  v.  Dwyer,  1  Sch.  &  Lef.  not  carry 
301 ;  MaHin  v.  Blake,  3  Dr.  &  War.  125 ;  Taylor  v.  Taylor,  8  "'*^'®'^' 
Ha.  120 ;  Toin*e  v.  Browne,  5  H.  L.  555  ;  Wheoitehy  v.  Davies, 
24  W.  R  818. 


IX.  Legacy  Duty  and  Income  Tax. 
L^acy  duty,  in  the  absence  of  a  direction  to  the  contrary,  is  Legacy  duty— 

11  11111  1  111  .  ^'^**  amount* 

m  all  cases  payable  by  the  legatee  even  though  the  legacy  is  to  to  a  gift  free 
a  creditor  in  discharge  of  a  debt  due  from  a  third  person.  ^^^^^  ^"*5'- 
Foster  v.  Ley,  2  Sc.  438 ;  2  B.  N.  C.  269. 
A  direction  to  pay  legacy  duty  does  not  include  succession  Direction  to 

pay  legacy 

duty  payable  in   respect  of   leaseholds.     In   re  Johnston;  duty. 
CockereU  v.  Earl  of  Essex,  26  Ch.  D.  538. 

A  general  direction  in  the  will  to  pay  all  legacies  free  of 
deduction  for  tax  or  duty  will  include  legacies  given  by  a  codicil. 
Byne  v.  Cwrrey,  2  Cr.  &  Mee.  603 ;  4  Tyr.  479.  See  Kirk- 
pairick  v.  Bedford,  4  App.  C.  96. 

But  a  direction  in  the  will  to   pay  the  duty  on  legacies  Legacies 
"herein  given"  will  not  include  legacies  given  by  a  codicil. 
Early  v.  Bemhow,  2  Coll.  354 ;  OUlooly  v.  Plunkett,  9  L.  R  Ir. 
324.    See  Bonmer  v.  Bontier,  13  Ves.  378 ;  Radbw^  v.  Jervis, 
3  B.  450. 


15G  SPECIFIC   AND   GENERAL   LEGACIES. 

Chap.  XVII.  In  some  cases,  however,  such  words  as  "  foregoing  legacies  " 
or  **  herein  mentioned  "  have  upon  the  general  intention  been 
extended  to  legacies  given  by  a  codicil.  Williams  v.  Hughes, 
24  B.  474 ;  Jauncey  v.  A,-G.,  3  Giff.  308. 

A  direction  to  pay  legacies  free  of  duty  is  not  necessarily 
limited  to  pecuniary  legacies,  but  may  include  a  debt  which  is 
forgiven,  and  stock  legacies  and  specific  legacies.  Morris  v. 
Livie,  11  L.  J.  Ch.  172  ;  Ansley  v.  Cotton,  16  L.  J.  Ch.  65  ;  In 
re  Johnston ;  CockereU  v.  Earl  of  Essex,  26  Ch.  D.  538. 

A  direction  to  pay  the  legacy  duty  on  the  legacies  and 

bequests  given  by  the  testator  has  been  held  not  to  include  the 

duty  on  the  proceeds  of  sale  of  realty  directed  to  be  sold  and 

held  on  cei*tain  trusts.     White  v.  Lake,  6  Eq.  188. 

Free  from  Legacies  given  free  from  deduction  or  free  from  expense,  or 

free  from  charge  or  liability,  are  free  from  duty.  Barksdale  v. 
Oilliatt,  1  Sw.  652  ;  Courtoy  v.  ViTicent,  T.  &  R  433  ;  Gosden 
V.  Dotterill,  1  M.  &  K.  56 ;  Louch  v.  Peters,  1  IL  &  K  489 ; 
Warhrich  v.  Varley,  30  B.  241 ;  see  Stow  v.  Davenport,  5  B.  & 
Ad.  357;  2  Nev.  &  M.  835 ;  and  see  Turner  v.  MvMineux,  1 
J.  &  H.  334. 
oift  of  a  ^  gift  of  a  clear  sum  or  annuity  is  a  gift  clear  of  legacy  duty. 

Gvde  V.  Mwmford,  2  Y.  &  C.  Ex.  448 ;  Haynes  v.  Haynes,  3  D. 
M.  &  G.  590 ;  In  re  Currie ;  Bjorkman  v.  Lord  Kiniberley,  57 
L.  J.  Ch.  743  ;  59  L.  T.  200  ;  36  W.  R.  752. 

This  is  the  case  although  in  another  part  of  the  will  a  clear 
yearly  sum  is  expressed  to  be  given  free  of  legacy  duty.  Be 
Robins ;  Nelson  v.  Robins,  58  L.  T.  382. 

So  is  a  gift  of  a  fund  to  produce  a  clear  annual  sum,  which 
sum  is  to  be  paid  to  the  legatee.  Moi^ris  v.  Burton,  11  Sim. 
161 ;  Cole's  Will,  8  Eq.  271. 

But  a  gift  of  a  fund  to  produce  a  clear  annual  sum,  and  to 
pay  the  dividends  of  the  stock,  and  not  the  exact  sum  to  the 
legatee,  is  not  a  gift  free  from  legacy  duty,  the  term  dear  being 
referred  to  the  costs  of  investment.  Banks  v.  Bixbithvxiite,  32 
L,  J.  Ch.  35  ;  Sanders  v.  Kiddell,  7  Sim.  536  ;  Pridie  v.  Field, 
19  B.  497. 

And  a  gift  to  employes  of  their  "  full  salary  "  is  not  free  from 
legacy  duty,  the  word  full  being  refeired  to  incidental  deductions. 
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In  re  Marcus ;  Mwrcua  v.  Marcus,   56   L.  J.  Ch.  830 ;  57    Chap,  xvil. 
L.  T.  399. 

A  direction  to  pay  an  annuity  free  from  deduction  or  abate-  Income  tax. 
ment  will  not  release  the  legatee  from  paying  income  tax,  unless 
the  testator  shows  that  he  regards  income  tax  as  a  deduction. 
Abadam  v.  Abadaviy  12  W.  R.  615 ;  33  B.  475 ;  Turner  v. 
MuUiTieux,  IJ.  &  H.  334 ;  Sadler  v.  Rickards,  4  K.  &  J.  302  ; 
Peareth  v.  Marriott,  22  Ch.  D.  182  ;  Gleadow  v.  Leetham,  22 
Ch.  D.  269  ;  In  re  Buckle ;  WiUiams  v.  Marson,  (1894)  1  Ch. 
286. 

But  the  testator  may  by  proper  words  direct  the  income  tax 
upon  an  annuity  to  be  paid  out  of  his  estate.  Festi/ag  v.  Taylor, 
11  W.  R  70 ;  3  B.  &  S.  217,  235  ;  Lord  Lovat  v.  Duchess  of 
Leeds,  10  W.  R  397 ;  2  Dr.  &  Sm.  262 ;  In  re  Bannerman's 
Estate;  Bav/nerTnan  v.  Young,  21  Ch.  D.  105. 
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Chap,  xviii.  Money  includes  bank  notes  (a),  money  at  the  bank  on  a 
Money— wLat  current  account  as  well  as  on  deposit  (&),  money  in  the  hands  of 
it  includes.  ^j^  agent  of  the  testator  (c),  apparently  arrears  of  a  superannua- 
tion allowance  from  government,  and  money  payable  by  a 
friendly  society  for  funeral  expenses  (d),  and  any  money,  of  which 
at  the  time  of  the  testator's  death,  he  might  have  claimed 
immediate  payment  (e).  Chapman  v.  Hart,  1  Ves.  Sen.  271  (a) ; 
Manning  v.  Purcdl,  7  D.  M.  &  G.  65  (b) ;  Ogle  v.  Knipe,  8  Eq. 
434  (c) ;  Collins  v.  Collins,  12  Eq.  465  (d) ;  Byrom  v.  Bvandreth, 
16  Eq.  475  (e). 
What  it  does  It  will  not  pass  an  apportioned  part  of  an  annuity  nor 
not  include,  accruing  interest  or  dividends  (a),  nor  money  deposited  with 
a  stakeholder  to  abide  the  ev^ent  of  a  bet  (&),  nor  money  due  on 
a  current  account  from  a  salesmaster  (c),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  (cQ,  nor  stock  in 
the  funds  (e),  nor  a  sum  due  to  the  testator  (/).  Byrom  v. 
Brandreth,  16  Eq.  475  ;  see  Re  Beavan ;  Beavan  v.  Beavan,  53 
L.  T.  245  (a) ;  Manning  v.  Purcell,  7  D.  M.  &  G.  56  (6) ;  Smith 
V.  Butler,  3  J.  &  L.  565  ;  De  Roebuck  v.  Loi^d  Cloncurry,  I.  R. 
5  Eq.  588  (c) ;  Byrom  v.  Brandreth,  16  Eq.  475  (d) ;  Hotham 
V.  Sutton,  15  Ves.  319 ;  Gosden  v.  Dotterill,  1  M.  &  K  56 ; 
Ommaney  v.  Butcher,  T.  &  R.  260 ;  Lowe  v.  Thomas,  Kay, 
369 ;  5  D.  M.  &  G.  315 ;  Collins  v.  Collins,  12  Eq.  455  (e) ; 
Dillon  V.  M'Donnell,  7  L.  R  Jr.  335  (/). 

Money  will,  however,  pass  stock  where  there  is  at  the  date  of 
the  will  and  the  death  no  money  properly  so  called ;  or  where 
stock  is  expressly  referred  to  as  money.  Chapman  v.  Reynolds, 
28  B.  221 ;  Newman  v.  Neivman,  26  B.  218. 
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la  some  cases  a  larger  sense  has  been  given  to  the  terra   Chap,  xviil. 
fnoney,  and  it  has  been  held  to  pass  the  residuary  personalty :     When  the 

1.  It  is  clear  that  a  gift  of  "the  whole  of  my  money"  will  will  pass  the 
only  pass  money  properly  so  called,  though  there  may  be  very  ^*^^^®- 
little  of  it,  and  it  is  given  for  life  with  remainders,  at  any  rate 

where  the  gift  is  followed  by  specific  or  general  bequests.  Lowe 
V.  Tfiomas,  Kay,  369  ;  5  D.  M.  &  G.  315  ;  Larner  v.  Laimer,  3 
Dr.  704. 

So,  too,  money  must  be  construed  strictly  where  it  is  used  as 
one  of  several  terms  of  description,  showing  that  it  was  not 
Alone  meant  to  pass  the  personal  estate.  CowliTig  v.  Cowling, 
26  B.  449  ;  see  In  bonis  Aston,  30  W.  R  92. 

2.  But  where  the  testator  declared  himself  desirous  of  making 
a  settlement  of  his  affairs,  and  appointed  executors  to  take  and 
receive  all  moneys  in  his  possession  or  due  to  him,  the  whole 
personal  estate  was  held  to  pass.  Waite  v.  Combes,  5  De  G. 
A  S.  676. 

And  in  Prichard  v.  Prichard,  11  Eq,  232,  the  whole  personal 
-estate  was  held  to  pass  under  a  gift  of  the  ''income  of  my 
principal  money  "  to  A.  for  life,  and  afterwards  to  be  divided 
among  her  children,  apparently  on  the  ground  that  there  was 
only  a  sum  of  2391.  money  proper  at  the  testator's  death.  See 
Cooke  V.  Wagster,  2  Sm.  &  G.  296. 

And  in  In  re  Cadogan;  Cadogan  v.  Pcdagi,  25  Ch.  D.  154, 
the  whole  personal  estate  passed  under  a  gift  of  "  one  half  of 
the  money  of  which  I  am  passessed  "  to  A.,  "  and  the  remainder 
to  "  B.  See,  too,  In  re  Townley;  Townley  v.  TownUy,  32  W.  R. 
o49. 

When  there  is  a  direction  to  pay  debts,  or  legacies  have  Giftofresi- 
been  given,  and  the  residue  of  money  is  then  given,  the  whole  ufter  paymiut 
personal  estate  will  pass.    The  general  personalty  being  liable  je^i^.*" 
to  pay  debts  and  legacies,  the  residue  must  be   a  residue 
'ejuadem  generis.    Lynn  v.  Kerridge,  West.  Rep.  lem.  Hard. 
172 ;  Legge  v.  AsgUl,  T.  &  R.  265,  n. ;  Rogers  v.  Thomas,  2 
Kee.  8 ;  Dowson  v.  Gaskoin,  ib,  14 ;  Stocks  v.  Barrd,  Jo.  54 ; 
Barrett  v.  White,  24  L.  J.  Ch.  724  ;  1  Jur.  N.  S.  652 ;  Grosvenor 
■V.  Durston,  25  B.  99 ;  In  bonis  White,  7  P.  D.  65  ;  In  re  HaH  ; 
Hart  V.  Hei^nandez,  52  L.  T.  217.     See,  too,  Langdale  v. 
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Chap.  XVIII.  Whitfield,  4  K.  &  J.  426 ;  Re  Maclean ;   WiUiams  v.  Nelsarir 
11  T.  L.  R  82. 

In  such  a  case  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  difference.  Montagu  v.  Earl  of  Sanduricli,  33 
B.  324  ;  In  re  Pringle;  Walker  v.  Stxuirt,  17  Ch.  D.  819. 

Similarly,  where  the  testator  gave  his  money  and  goods  to 
his  wife  for  life,  and  at  her  death  bequeathed  certain  legacies 
and  the  remainder  of  his  property,  the  money  was  held  to 
include  the  personal  estate,  as  the  testator  showed  that  be  was 
disposing  at  his  wife's  death  of  the  same  property  as  he  meant 
her  to  have  for  life.     Olendenimg  v.  Glendening,  9  B.  324. 

A  gift  of  "  the  rest  of  my  money  however  invested  "  has  been 
held  to  pass  the  residuary  personal  estate.  In  re  FHngle; 
Walker  v.  StuaH,  17  Ch.  D.  819. 

Of  course,  if  there  is  an  express  gift  of  residue,  money  must 
be  construed  in  its  strict  sense.     Willis  v.  Plaakett,  4  B.  208. 

See  as  to  the  meaning  of  a  direction  to  pay  debts  out  of 
money,  when  there  is  a  residuary  bequest,  Lloyd  v.  Lloyd,  54 
L  T.  841 ;  34  W.  R.  608. 

And  a  gift  by  codicil  of  "  all  moneys  that  may  be  left  after 
my  decease  "  where  there  is  a  gift  of  residue  in  the  will,  passes 
only  money  properly  so  called.  WiUiama  v.  WilHama,  8  Ch.  D. 
789. 

Such  words  as  "ready  money"  (a),  or  "money  to  my  ac- 
count "  (6),  or  "  money  in  bonds  or  consols  or  anything  else  "  (c), 
or  money  referred  to  as  "  cash  "  (d),  would  require  a  very  strong 
context  to  pass  more  than  would  be  included  in  the  words  if 
taken  in  the  ordinary  sense.  Re  Powell,  Jo.  49;  Bevan  v. 
Sevan,  5  L  R  Ir.  57  (a);  Hastings  v.  Hane,  6  Sim.  67  (6) ; 
Stooke  V.  Stooke,  35  B.  396  (c) ;  Nevinson  v.  Lady  Lennard, 
34  B.  487  (d) ;  see  In  re  Sutton  ;  Stone  v.  A.-Q,,  28  Ch.  D.  464. 

"Money  of  or  to  which  the  testator  may  be  possessed  or 
entitled,"  will  include  moneys  due  on  security  or  otherwise. 
Langdale  v.  Whitfield,  4  K.  &  J.  426 ;  see  WiUces  v.  Collin, 
8  Eq.  338. 

"  Money  due  and  owing  at  the  testator's  decease  "  will  pass 
a  balance  at  the  bank  (a),  stock  (6),  damages  recovered  by  the 
executor  and  unliquidated  at  the  time  of  the  death  (c),  money 


Ready 
money,  &c. 


Aloney  "  of 
or  to  which 
I  may  be 
lioBsessed  or 
entitled." 
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and  owing. 
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receivable  on  a  policy  of  insurance  upon  the  testator's  life  (d) ,  caiap.  xvni. 
and  money  due  to  the  testator  from  an  executor  where  the 
estate  has  been  got  in  before  the  testators  death  (e).  Garr  v. 
Can-,  1  Mer.  5*1  (a) ;  Waite  v.  Combes,  5  De  G.  &  S.  676  (6)  5 
Bide  V.  Harrison,  17  Eq.  76  (c) ;  Petty  v.  Wilson,  4  Ch.  574  (d) ; 
Bainbridge  v.  Bainbindge,  9  Sim.  16  («).  See  Byrom  v. 
Bmndretk,  16  Eq.  475. 

Such  words  will  not  pass  a  distributive  share  in  a  residuary 
personal  estate  not  proved  to  have  been  got  in  at  the  time  of 
the  death ;  nor  money  due  on  a  contract  of  service  not  com- 
pleted till  after  the  testator  s  death.  Martin  v.  Hobaon,  8  Ch. 
401 ;  Stephenson  v.  Dowson,  3  B.  342.  See  Collins  v.  Doyle, 
1  Russ.  135. 

"  Ready  money  "  will  pass  money  at  call  at  a  bank,  or  in  the  Ready  money. 
hands  of  an  agent  used  as  a  banker.     Parker  v.  Marchant,  1  Y. 
&  C.  C.  290 ;  1   Ph.  356 ;  Powell's  Trust,  Jo.  49  ;  Vaisey  v. 
Reynolds,  5  Russ.  12  ;  Fryer  v.  Rankin,  11  Sim.  55. 

It  will  not  pass  notes  of  hand  (a),  nor  debts  due  from  an 
agent  (6),  or  in  the  hands  of  a  salesmaster  (c),  nor  dividends 
not  demanded  {d),  nor  rent  or  interest  due  on  a  mortgage  (e), 
Powell's  Trust,  Jo.  49  (a) ;  Parker  v.  Marchant,  1  Y.  &  C.  C. 
290  (b) ;  Smith  v.  Butler,  1  J.  &  L.  692  (c) ;  May  v.  Grove,  3 
De  G.  &  S.  462  (d) ;  Fryer  v.  Rankin,  11  Sim.  55  (e). 

Similarly  "  cash "  will  not  include  bonds,  long  annuities  or  Cash. 
promissory  notes.     Beales  v.  Crisford,  13  Sim.  592. 

A  gift  of  "all  I  hold  in  the  bank"  has  been  held  to  pass 
deposit  receipts  and  cash.  Townsend  v.  Tovmsend,  1  L.  R. 
Ir.  180. 

As  to  the  meaning  of  the  words  "  money  in  the  funds,"  see  Money  in  the 
Bumie  V.  Getting,  2  Coll.  324 ;  Mangin  v.  Mangin,  16  B.  300 ;  ^'^^' 
Ridge  V.  Newton,  2  D.  &  War.  239 ;  Slin^sby  v.  Grainger,  7 
H,  L  273 ;  Ellis  v.  Eden,  23  B.  543  ;  Brou;n  v.  Bo^own,  6 
W.  R.  613. 

A  bequest  of  funds  "  purchased  '*  out  of  separate  estate  will 
not  pass  savings  of  separate  estate  at  the  bank.     Askew  v. 
-Roo^t,  17  Eq.  426. 
Nor  will  a  gift  of  "  property  bequeathed  to  me  "  pass  property 
T.w.  M 
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Chap.  XVIII.  intended  to  be  bequeathed  to  the  testator,  but  in  fact  given  to 

him  by  act  inter  vivos.     In  re  Ai^iatrong,  49  L.  J.  Ch.  53. 
Securities  for         "  Securities  for  money  "  will  not  pass  a  balance  on  current 
^^^'  account  at   the   bank   (a),  money  on   a   deposit   account  (6), 

shares  (c),  bank  stock  (d),  mere  debts  (e),  or  money  lent  on 
mortgage  where  the  legal  estate  is  in  trustees,  and  the  testator 
is  entitled  only  to  the  residue  after  certain  payments  (/). 
Vaisey  v.  Reynolds,  5  Russ.  12  (a) ;  Hopkins  v.  Abbott,  19  Eq. 
222  (6) ;  Huddleston-  v.  Gouldbury,  10  B.  547 ;  Tm-n^r  v. 
Turner,  21  L.  J.  Ch.  843  ;  irDonnell  v.  Moi^^ow,  23  L.  R.  Jr. 
591 ;  see  Murphy  v.  Doyle,  29  L.  R.  Jr.  333  (c) ;  Ogle  v.  Knipe, 
8  Eq.  434  (d)  ;  Re  Mason's  Will,  34  B.  494  (e) ;  Ogle  v.  Knipe, 
supra  (/). 

But  it  passes  a  lien  for  unpaid  purchase-money  (a),  consols 
(6),  money  lent  on  mortgage,  the  right  to  receive  which  is  in 
the  testator  (c),  and  railway  debenture  stock  (d).  Callow  v. 
Callow,  42  Ch.  D.  550,  distinguishing  Goold  v.  Teague,  7  W. 
R  84 ;  5  Jur.  N.  S.  116  (a) ;  Bescoby  v.  Packy  1  S.  &  St.  500 ; 
Re  Beavan ;  Beavan  v.  Beavan,  53  L.  T.  245  (b) ;  Ogle  v. 
Knipe,  8  Eq.  434  (c) ;  Re  Beavan ;  Beavan  v.  Beavan,  53  L 
T.  245  {d). 

An  I.  O.  U.  is  not,  but  a  promissory  note  is  a  security  for 
money.  Bai^  v.  Harding,  1  J.  &  Lat.  475  ;  Re  Beavan ; 
Beavan  v.  Beavan,  53  L.  T.  245. 

As  to  the  meaning  of  securities  for  money  and  similar  ex- 
pressions, see  also  Ogle  v,  Knipe,  8  Eq.  434  ;  Earl  Poidett  v. 
Hood,  35  B.  234. 
Whether  the        I^  cases  of  death  before  the  1st  of  January,  1882  (see  the 
ina^iiort^       Conveyancing   Act,   sect.   30),  the   term  securities  for  money 
passes.  passes  the  legal  estate  in  mortgaged  propeity  whether  there  are 

words  of  limitation  or  not.  King's  Mortgage,  5  De  G.  &  S. 
644  ;  Ex  parte  Barber,  5  Sim.  451 ;  Mather  v.  Thomas,  6  Sim. 
115  ;  10  Bing.  44 ;  3  M.  &  Sc.  687  ;  Rippen  v.  Priest,  13  C. 
B.  N.  S.  308. 

This  is  the  case  though  the  subject  matter  of  the  gift  is  ex- 
pressly made  subject  to  payment  of  debts,  a  direction  inappli- 
cable to  the  legal  estate.     Re  Field,   9  Ha.  414;  Knight  v. 
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Robinson,  2  K.  &  J.  503 ;  overruling  SUvestev  v.  Jaiynan,  10  Chap,  xvill. 
Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons  as  tenants 
in  common,  would  not  prevent  the  legal  estate  from  passing. 
EzjmHe  Whiteacrey  cited  1  Sand,  on  Uses,  359  n.;  1  Jar.  649. 

Mortgages  on  real  security  do  not  include  mortgages  of  turn-  Mortgages  on 
pike  road  tolls  and  of  turnpike  road  toll-houses.  Cavendish  v.  ^^^  ^^^""  ^' 
Cavendish,  24  Ch.  D.  685 ;  30  Ch.  D.  227. 

It  seems  doubtful  whether,  before  the  Conveyancing  Act,  Money  on 
the  term  "  money  on  security  "  would  by  itself  pass  the  legal  ®®°""  ^' 
estate  in  mortgaged  property ;  but  it  did  if  the  donee  was  to 
receive  the  money  on  security,  &c.  '  Re  Cautley,  17  Jur.  124 ; 
?2  L.  J.  Ch.  391  ;  Doe  d.  Guest  v.  Bennett,  6  Ex.  892  ;  At^ow- 
miith's  Trust,  27  L.  J.  Ch.  704  ;  4  Jur.  N.  S.  1123 ;  see  Brown 
V.  Brown,  6  W.  R  613. 

Possibly  the  expression   rights  and  credits  might   pass  the  RigMsand 

credits. 

personal  estate.     Hutchinson  v.  Hutchinson,  13  Jr.  Eq.  332. 

A  gift  to  A.  of  the  debts  due  from  him  to  the  testator  means  Debts, 
the  debts    remaining   after  deducting  a  debt  due   from   the 
testator  to   A.     Ekins  v.   Morris,  8   W.   R.  301 ;    Ganly  v. 
Dowling,  5  L.  R.  Jr.  628. 

Book  debts  appear  to  mean  the  amount  due  to  the  testator  Book  debts.  • 
after  deducting  trade  debts  and  private  debts  due  from  him. 
Chick  V.  Blackmail  2  Sm.  &  G.  274. 

A  gifc  to  A.  of  a  debt  due  from  him  means  a  debt  due  from 
him  solely  if  there  is  such  a  debt,  and  not  a  debt  due  from  the 
firm  to  which  A.  belongs.  Ex  parte  Kirk ;  In  re  Bennett, 
5  Ch.  D.  800. 

In  the  same  way  a  bequest  of  a  debt  due  to  the  testator  from 
A  would  naturally  mean  a  debt  due  to  the  testator  alone,  and 
not  the  testator's  share  of  a  debt  due  from  A.  to  the  testator's 
firm,  though  it  may  have  that  meaning  if  there  is  no  debt  due 
to  the  testator  solely.    Maybery  v.  Brooking,  7  D.  M.  &  G.  673. 

A  direction  to  pay  the  testator's  debts,  including  a  debt  of  a 

certain  amount  owing  to  A.  where  the  amount  of  the  debt  is 

overstated,  will  not  entitle  A.  to  receive  more  than  the  amount 

strictly  owing.     Wilson  v.  Morley,  5  Ch.  D.  776. 

A  bequest  of  a  certain  sum  described  as  the  amount  in  which 
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Foreign 
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Plate. 


Furniture. 


Effects. 


the  legatee  is  indebted  to  the  testator  would  entitle  the  legatee 
to  the  sum  given,  though  the  debt  may  be  paid  before  the  death 
of  the  testator.     Vickera  v.  Pound,  6  H.  L.  885. 

A  direction  that  a  debtor  is  to  he  released  from  all  claims  in 
respect  of  moneys  '*  now  owing  "-to  the  testator,  and  all  other 
moneys  due  from  him,  will  release  the  debtor  from  advances 
made  subsequent  to  the  date  of  the  will.  Everett  v.  Everett, 
7  Ch.  D.  428 :  see  p.  106. 

Under  the  description  railway  shares,  shares  and  stock  will 
pass  together.  Moo^nce  v.  Aylmer,  L.  R.  10  Ch.  14'8  ;  ib.  7  H. 
L.  717,  overruling  Oakes  v.  Oalc^,  9  Ha.  666. 

A  gift  of  "  shares  "  in  a  public  company  will  not  pass  de- 
bentures (a)  nor  debenture  stock  (6).  Dillon  v.  Arkina,  13  L 
R  Jr.  .357  ;  17  L.  R.  Jr.  636  (a).  In  re  BodDvan ;  Bodnian  v. 
Bodman,  (1891)  3  Ch.  135  (6). 

As  to  the  meaning  of  mining  shares,  see  Divchess  of  Cleveland 
V.  Meyrick,  37  L.  J.  Ch.  125. 

Foreign  bonds  will  not  include  colonial  bonds.  HuU  v.  HiU, 
4  Ch.  D.  97  ;  and  see  Gadett  v.  Earle,  46  L.  J.  Ch.  798. 

A  gift  of  plate  does  not  include  plated  articles.  Holden  v. 
Ramshottom,  4  Giff.  205. 

Furniture  primd  facie  includes  only  such  furniture  as  is 
reserved  for  domestic  or  personal  use.  Le  Farrant  v.  Spencer, 
1  Ves.  Sen.  97 ;  Pratt  v.  Jackson,  2  P.  W.  302 ;  1  B.  P.  C 
222 ;  Manning  v.  Purcell,  2  Sm.  &  Q.  284 ;  7  D.  M.  &  G.  55 ; 
Donwile  v.  Taylor,  32  B.  604 ;  Manton  v.  Tabois,  30  Ch.  I). 
92.  ' 

It  includes  plate  and  pictures  and  probably  ornaments  ;  but 
not  wine  or  books  or  tenant's  fixtures  or  an  altar  stone  and 
relics.  Kelly  v.  Powlett,  Amb.  605 ;  Porter  v.  Toumay,  3 
Ves.  311 ;  Field  v.  Peckett,  9  W.  R.  526  ;  Finney  v.  Grice,  10 
Ch.  D.  13 ;  In  re  Londesborough ;  Bridgnnan  v.  Fitzgerald, 
50  L.  J.  Ch.  9  ;  see,  too,  Cole  v.  Fitzgerald,  1  S.  &  St.  189 ;  3 
Russ.  301 ;  Birch  v.  Dawson,  2  A  &  E,  37  ;  Petre  v.  Ferren^ 
61  L.  J.  Ch.  426  ;  65  L.  T.  568. 

A  gift  of  fui-niture  in  a  house  passes  only  the  furniture  per- 
manently kept  there.     Wilkins  v.  Jodrell,  11  W.  R.  588. 

EfiFects  in  a  gift  of  furniture  and  effects,  or  of  effects  foUowiDg 
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an  enumeration  of  chattels  personal  will  in  general  be  restricted  Chap.  XYTLL 
to  things  ejusdem  generis  as  those  described  by  the  words 
which  it  follows.  It  has  been  held  under  such  circumstances 
not  to  include  jewellery  (a)  or  bank-notes,  stock-receipts,  and 
certificates  of  railway  stock  (6),  but  to  include  wine  (c). 
Nortkey  V.  Paxton,  60  L.  T.  30  ;  lie  Miller ;  Daniel  v.  Daniel^ 
Gl  L.  T.  365  (a).  Re  Miller ,  supra  (b) ;  Re  Bourne ;  Bourne 
V.  Brandreth,  58  L.  T.  537  (c). 

But  a  gift  of  all  other  effects,  following  an  enumeration  of 
specific  things,  may  pass  the  residuary  personalty  where  there 
is  no  other  residuary  gift.  In  bonis  Jupp,  (1891)  P.  300  ;  Re 
ParroU  ;  Parrott  v.  Pai^ott,  53  L.  T.  12. 

A  gift  of  household  goods  or  household  furniture  where  the  Household 
testator  has  furniture  at  his  private  house,  and  also  at  his  place 
of  business,  does  not  pass  the  latter.     Pratt  v.  Jackson,  2  P.  W.* 
302 ;  1  B.  P.  C.  222  ;  Le  Farrant  v.  Upencer,  1  Ves.  Sen.  97  ; 
Manning  v.  Purcell,  7  D.  M.  &  G.  55. 

"Objects  of  virtu  or  taste"   would  not,  as  a  general  rule,  Objects  of 

,  .  virtu. 

include  valuable  pictures.     In  re  Londesborough ;  Bridgnian 
V.  Fitzgeiuld,  50  L.  J.  Ch.  9. 
A  bequest  of  chattels  in  a  house  will  not  pass  choses  in  action,  Chattels  in 

.  .  .  .  a  house. 

such  as  bonds  or  securities  for  money  in  the  house,  which  are 
considei-ed  not  property  in  the  house,  but  evidence  of  title  to 
propeity  elsewhere.  Green  v.  Symonds,  1  B.  C.  C.  139  ;  Lady 
Aylesbury's  Case,  11  Ves.  662;  Chapman  v.  Hart,  1  Ves.  Sen. 
271 ;  Moore  v.  Moore,  1  B.  0.  C.  127 ;  Fleming  v.  Brook,  1  Sch. 

6  L.  318  ;  Brooke  v.  Turner,  7  Sim.  671 ;  Hertford  v.  Lowther, 

7  B.  1 ;  see  Re  Miller ;  Daniel  v.  Daniel,  Gl  L.  T.  365. 
Bank  notes  will  pass  under  such  a  bequest.     Popham  v.  Lady 

Ayleshwry,  Amb.  68  ;  Brooke  v,  Tui^ner,  supra. 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been  held 
not  to  pass  a  cargo  of  wheat  in  course  of  transit  at  the  testator's 
death.    Lane  v.  Sewell,  43  L.  JL  Ch.  378. 

The  expression  property  used  with  reference  to  a  locality  has  Property  in 

^  ft  lOCHllty. 

a  wider  meaning  than  goods  and  chattels  in  a  locality. 

Thus  "  my  property  in  England,"  would  include  money  in  the 
funds,  debts  owing  in  England,  arrears  of  a  pension  and  the  like. 
Arnold  v.  Arnold,  2  M.  &  K.  365. 
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Emblements. 


Farming 
stock. 


G^p.  XVIII.  So  a  gift  of  property  in  a  particular  county  or  in  a  foreign 
country,  passes  debts  owing  by  persons  living  there.  Earl  of 
Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613  ;  Guthrie 
V.  Walrond,  22  Cb.  D.  573. 

So  a  gift  of  property  at  a  bank  was  held  to  pass  a  cash 
balance,  and  also  French  inscribed  rentes  and  railway  shares, 
"nominatives"  and  "au  porteur/'the  certificates  for  which  were 
at  the  bank.     In  re  Prater ;  Desinge  v.  Beare,  37  Ch.  D.  481. 

And  a  gift  of  a  desk  "  with  tlie  contents  thereof"  passes  coin, 
bank  notes,  a  deposit  receipt,  cheques  to  the  testators  order 
and  promissory  notes.  In  re  Robson ;  Robson  v.  Hamilton, 
(1891)  2  Ch.  559. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless 
they  are  expressly  given  away,  and  a  general  residuary  bequest 
is  not  suflBcient  for  this  purpose.  Cooper  v.  Wooljit^  5  W.  R 
790 ;  2  H.  &  N.  122  ;  see  Blake  v.  Gibbs,  5  Russ.  13  n. 

Under  the  term  stock,  growing  crops  will  pass  to  the  devisee 
of  the  land  where  they  grow.     Blake  v.  Gribbs,  5  Russ.  13  n. 

If  the  farm  is  devised  to  A.  and  the  stock  to  B.,  growing 
crops  will  pass  to  B.  whether  the  gift  of  the  stock  is  coupled 
with  the  general  personal  estate  or  not.  Cox  v.  Godsalve,  6 
East,  604  n.  ;  West  v.  Moore,  8  East,  339  ;  Rtulge  v.  Winnall, 
12  B.  857  ;  In  re  Roose;  Evans  v.  Williamson,  17  Ch.  D.  69G, 
overruling  Vaisey  v.  Reynolds,  5  Russ.  12  ;  and  see  Hai'vey  v. 
Harvey,  32  B.  441 ;  Creagh  v.  Creagh,  13  Jr.  Ch.  28  ;  Burbidge 
V.  Bv/rbidge,  16  W.  R.  76. 

As  to  live  and  dead  stock,  see  Hutddnson  v.  Smith,  11  W. 
R417. 

A  direction  to  transfer  a  business  to  a  son  at  twenty-one,  has 
been  held  not  to  include  a  freehold  shop  where  the  business  was 
conducted.  In  re  Henton;  Henton  v.  Henton,SO  W.  R.  702; 
see  Devitt  v.  Kearney,  13  L.  R.  Jr.  45. 

The  term  goodwill  primd  facie  does  not  cany  the  freehold 
or  leasehold  premises  where  the  business  is  canied  on.  But 
goodwill  has  been  defined,  as  the  "  probability  that  the  old  cus- 
tomers will  resort  to  the  old  place.**  Per  Lord  Eldon  in 
Cruttwell  V.  Lye,  17  Ves.  335,  346.  And  goodwill  may  upon 
the  context  pass  the  business  premises. 


Live  and 
dead  stock. 

Business. 


Goodwill. 
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Tbus  a  gift  of  plant  and  goodwill  has  been  held  to  carry  the  Chap,  xviii. 
leasehold  business  premises.     Blake  v.  Shaw,  Jo.  732. 

The  expressions  "plant,"  and  ** business  and  goodwill,"  do  Plant, 
not  include  stock  in  trade.     Blake  v.  SIulw,  Jo.  732  ;  Velany  good^i.^ 
V.  Delany,  15  L.  R.  Ir.  55. 

A  gift  of  the  testator  s  business  and  goodwill  does  not  pass 
the  capital  in  the  business  nor  the  1)ook  debts.  Delany  v. 
Ddany,  15  L.  R.  Ir.  ob, 

A  gift  of  the  testator's  capital  in  a  business  includes  a  debt 
due  from  a  partner.     Bevan  v.  A.-G.,  3  Giff.  361. 

A  gift  of  the  testator's  share  right  and  interest  in  a  partner- 
ship, does  not  pass  a  debt  due  to  the  testator  from  the  partner- 
ship. In  re  Beard ;  Siiapson  v.  Beard,  57  L.  J.  Ch.  887  ;  58 
LT.  629;  36  W.  R.  519. 

A  bequest  by  a  barge  builder  of  his  business  and  stock  in  Stock  in 
trade,  will  pass  old  barges  taken  in  part  payment  for  new  barges, 
and  subsequentlj  let  out  on    hire.     Richardson   v.  Pilliner, 
50  L  J.  Ch.  488. 

Upon  the  question  whether  a  bequest  of  the  stock  iu  trade  of 
a  carriage  builder  will  pass  an  unfinished  carriage,  see  Elliott  v. 
EUiott,  9  M.  &  W.  23. 

For  the  meaning  of  the  word  patrimony,  see  Oreen  v.  Giles,  Putrimony. 

5  Ir.  Ch.  25. 

The  word  legacy  is  primarily  applicable  to  personalty  only.      Legacy. 
It  does  not  apply  to  land  given  on  trust  for  sale  and  division, 
but  it  does  to  a  legacy  charged  on  real  estate.     White  v.  Lake, 

6  Eq.  188 ;    Hodges  v.  Giunt,  4  Eq.  140 ;   see  In  re  King's 
Tmd,  29  L.  R  Ir.  401. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to  which  it 
can  refer.  Hope  d.  Brown  v.  Taylor,  1  Burr.  268  ;  Hardacre 
V.  .Vcwfe,  5  T.  R.  716 ;  see  Jackson  v.  Hosie,  27  L.  R.  Ir.  450. 

Similarly,  the  appointment  of  a  residuary  legatee  will  only  Legatee, 
give  him  personal  property.  Windus  v.  Windus,  21  B.  373 ; 
6D.  M.  &  G.  549  ;  HUlas  v.  Hillas,  10  Ir.  Eq.  134  ;  Re  Giles, 
14  Ir.  Ch.  311;  KeUett  v.  Kellett,  3  Dow,  248;  Cooney  v. 
Xicholls,  7  L.  R.  Ir.  107  ;  Gethin  v.  Allen,  23  L.  R.  Ir.  236 ; 
In  re  Morris  ;  Morris  v.  Atlterden,  71  L.  T.  179. 

But  the  appointment  of  a  person  "  residuary  legatee  of  all  '^y  When  tlie 
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Chap.  XVIII.  propeHy"  will  give  him  realty.  Wari^en  v.  Newton,  Druiy, 
residuary  464 ;  Day  v.  Davevon,  12  Sim.  200 ;  Davenport  v.  Coltman,  9 
legatee  takes     ^  &  W.  481  ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing  of 
all  his  real  and  personal  estate,  and  then  appoints  a  residuary 
legatee.     Pitman  v.  Stevens,  15  East,  505. 

Probably,  if  the  testator,  after  making  certain  devises,  appoints 
a  residuary  legatee,  real  estate  would  pass  to  him.  At  any  rate, 
this  is  the  case  if  the  testator  prefaces  his  will  with  the  expres- 
sion of  an  intention  to  dispose  of  his  estate,  which  must  mean 
his  whole  estate.  Hughes  v.  Pritchard,  6  Gh.  D.  24;  ii? 
Salter;  Fai^ant  v.  Garter ,  44  L.  T.  603 ;  see  In  re  Methuen 
and  Blore's  Contract,  16  Ch.  D.  696,  where  there  was  no 
previous  devise  of  realty. 

The  testator  may  show  that  he  includes  realty  in  the  residuary 
gift  by  a  direction  not  to  sell  a  house  till  the  death  of  the 
tenant  for  life,  on  whose  death  the  property  becomes  divisible 
among  the  residuary  legatees.  Davenpo^^t  v.  Coltman,  9  M.  & 
W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for  the 
payment  of  legacies,  it  seems  the  residuary  legatee  will  take 
everything  that  remains.  Evans  v.  Crosbie,  1 5  Sim.  602 ; 
Wildes  w  Davies,  1  Sm.  &  G.  475  ;  see  post,  pp.  211 — 213. 

So  where  there  is  an  absolute  direction  to  sell  the  testator's 

real  estate  and  he  disposes  of  the  proceeds  of  his  property,  the 

appointment  of  a  residuary  legatee  gives  him  the  rebidue  of  the 

proceeds  of  sale  of  the  realty.     Singleton  v.  Tomlinson,  3  App. 

C.  404. 

Annuities  are  The  word  legacies  includes  annuities.  Brovdey  v.  Wright, 
legacies.  ^  ^^  ^^^  ^  ^^^^  ^  ^^^^^  ^^  ^   ^^^  ^  MuUins  V.  Smith,  1 

Dr.  &  S.  204 ;  Heath  v.  Weston,  3  D.  M.  &  G.  601 ;  SihUy  v. 
Perry,  7  Ves.  522. 

And  the  term  pecuniary  legacies  would  also,  it  would  seem, 
include  annuities.     Gaskin  v.  Rogers,  L.  R.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between  legatees 
and  annuitants,  legacies  will  not  include  annuities.  Gaskin  v. 
Rogers,  supra;   Weldon  v.  Bradshaw,  I.  R.  7  Eq.  168. 

It  seems  the  term  legacy  does  not  pHmd  facie  include  a  gift 
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of  residue,  though  legatee  would  include  a  residuary  legatee.  Chap.  xyiiT> 
Wa'id  V.   Gh'ey,  26  B.  485;   see  In  re  Elcom ;    Laybom  v. 
Grover  Wright,  (1894)  1  Ch.  303. 

The  term  manor  comprises  the  demesne  lands,  including  the  Manor, 
waste  of  the  manor  and  the  freehold  inheritance  of  the  customary 
lands  held  of  the  manor,  the  services  of  freehold  tenants  of  the 
manor,  and  the  right  to  hold  a  Court  Bai'on  and  a  customary 
Court 

There  may  also  be  included  in  the  manor  certain  franchises, 
such  as  a  Court  leet,  treasure  trove,  wreck  of  the  sea,  and  the 
like.    See  Elton  on  Copyholds,  p.  11. 

The  term  of  course  includes  allotments  made  to  the  lord 
under  an  Inclosure  Act  in  respect  of  his  right  in  the  soil.  Such 
lands  are  already  parcel  of  the  manor,  and  the  effect  of  the 
inclosure  is  only  to  free  them  from  customary  and  prescriptive 
rights.  Hicks  V.  ScdliU,  2  W.  R.  173  ;  3  D.  M.  &  G.  782  ;  see, 
too,  Williarm  v.  Phillips,  8  Q.  B.  D.  437. 

Further,  the  word  manor  includes  copyhold  tenement  of  the 
manor,  purchased  by  the  lord,  though  the  lord's  equitable  title 
may  not  be  perfect.     Hicks  v.  Sallitt,  supra. 

Freehold  lauds  held  of  the  mauor  may  again  become  parcel 
of  the  mauor  by  escheat.  DeLacherais  v.  DelacfceroiSf  13  W.  R. 
24;  11  H.  L.  62. 

But  freehold  lands  held  of  the  manor  and  purchased  by  the  Manor  does 
lord  do  not  thereby  become  parcel  of  the  manor,  so  as  to  pass  purchased 
by  the  description  manor,  though  no  doubt  they  might  become  *'"®®'^o^^ 
parcel  of  the  manor  by  reputation.     Delacherois  v.  Delciclierois, 
supra;  R.  v.  Duchess  of  Buccleuch,  6  Mod.  151. 

A  devise,  under  a  power,  of  the  surface  to  A.  and  the  mines  Rents  from 
to  B.  caiTies  to  A.  accumulations  of  rent  down  to  the  testator's 
death  derived  from  the  mines  under  a  lease  under  the  Settled 
Estates  Act,  the  money  being  subject  to  investment  in  land 
under  the  Act.     In  re  Scarttt,  10  Ch.  D.  499. 

If  an  advowson  is  directed  to  be  sold,  and  the  proceeds  in-  Advowson. 
vested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for  life  is 
entitled  to  present  upon  a  vacancy  occurring  before  sale.    Briggs 
V.  Sharp,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in  common, 
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Chap.  XVIII.  the  right  of  presentation  before  the  advowson  is  sold  will  be 
determined  by  lot.  Johnstone  v.  Baber,  4  W.  R.  827  ;  6  D.  M. 
&  G.  439. 

A  devis«  of  hereditaments  situate  in  A.  will  not  pass  an 
advowson,  if  there  is  property  to  which  the  devise  may  apply. 
Crovipton  v.  Jarratt,  30  Ch.  D.  298,  where  the  early  cases  Anon, 
3  Dyer,  323  b.  and  Kenaey  v.  Langliam,  Ca.  t.  Talb.  143  are 
discussed. 

Living.  The  word  living  may  mean  the  advowson  or  the  next  presen- 

tation. If  the  devise  is  coupled  with  words  which  contemplate 
personal  enjoyment  by  the  devisee,  and  there  are  no  words 
of  inheritance,  the  next  presentation  alone  passes.  Webb  v. 
Byng,  4  W.  R.  C57;  2  K  &  J.  669. 

Under  a  devise  of  lands  and  advowsons  to  trustees  upon 
trusts  to  apply  the  profits  during  a  given  period  to  certain  pur- 
poses, the  proceeds  of  sale  of  a  next  presentation  during  that 
period  are  not  undisposed  of  so  as  to  pass  to  the  heir  at  law. 
Earl  of  Albemarle  v.  Rogers,  7  B.  P.  C.  522  ;  Ctist  v.  MUldle- 
ton,  13  W.  R.  249. 

Land.  Though  the  word   "  land  "  is  sufficient   to   pass  land  with 

buildings,  it  may  be  used  in  such  a  context  as  to  exclude 
buildings. 

Thus  a  devise  of  messuages  and  lands  in  A.  and  all  other 
lands,  meadows  and  pastures  in  B.  does  not  pass  houses  in  B., 
as  the  context  shows  that  laud  is  not  used  in  its  general  sense. 
Ewer  V.  Hayden,  Cro.  El.  476,  658. 

And  a  gift  of  "  my  cottage  and  all  my  land  "  at  A.  will  not 
include  a  house  with  ten  acres  of  land  at  A.  subsequently 
purchased.     In  re  Portal  and  Lamb,  30  Ch.  D.  50. 

Fann.  The  word  **  farm  "  passes  both  freehold,  copyhold,  and  lease- 

hold portions  of  the  farm  unless  there  is  a  context  excluding 
one  or  the  other.  Lane  v.  Stanhope,  6  T.  R.  345  ;  Doe  *l 
Belasym  v.  Earl  of  Lucan,  9  East,  448  ;  Arkell  v.  FletcJier,  10 
Sim.  299  ;  Holmes  v.  Sayer  Milward,  47  L.  J.  Ch.  522. 

Freehold.  A  devise  of  freehold  land  priTud  fade  excludes  leaseholds. 

Stone  V.  Oreening,  13  Sm.  390;  HaU  v.  Fisher,  1  Coll.  47; 
Emuss  V.  Smith,  2  De  G.  &  S.  722  ;  see  In  re  Bright-SmUh; 
Bi^ht'Smith  v.  Bright-Smith,  31  Ch.  D.  314. 
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But  a  devige  of  freehold  land  in  a  particular  parish,  when  the  Chap,  xvill. 
testator  had  only  leaseholds  there,  has  been  held  to  pass  the 
leaseholds.     Day  v.  THg,  1  P.  W.  286  ;  Doe  d.  Dunning  v. 
CranMoun,  7  M.  &  W.  1. 

And  this  principle  applies  to  wills  executed  since  the  Wills 
Act,  under  which  freeholds  acquired  after  the  date  of  the  will 
would  pass.     Nelson  v.  HopkiTis,  21  L.  J.  Ch.  410. 

And  a  devise  of  freehold  land  where  the  testator  held,  as  to  Freehold 

,     -  ,     -  ...  ,  .  Ill   ^'^'^  leasehold 

part,  an  underlease  and  the  reversion  m  tee  subject  to  the  head  interest. 
lease  was  held  to  pass  the  leasehold  interest  as  well  as  the 
reversion,  the  intention  being  that  the  whole  property  was  to  go 
together  to  the  devisee.     Matlhews  v.  Mathews,  4  Eq.  278 ;  see 
Vallance  v.  Vallan^e,  2  N.  R  229. 

On  the  other  hand  where  the  testator  was  owner  in  fee  of  a 
house  subject  to  a  lease  and  also  mortgagee  of  the  lease,  the 
mortgage  debt  was  held  not  to  pass  by  a  devise  of  "  my  freehold 
house."  Bowen  v.  Barlow,  11  Eq.  454  ;  8  Ch.  171 ;  see  Wilkes 
V.  Gollm,  8  Eq.  338. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  the  Ground  rents, 
reversion.     Maundy  v.  Maundy,  2  Stra.  1020 ;  Kaye  v.  Laxon, 
1  B.  C.  C.  76. 

Under  a  devise  of  messuages  in  a  particular  parish  freehold  Messuage. 
and  leasehold  messuages  may  pass  together  unless  the  limita- 
tions are  only  appropriate  to  freeholds  or  there  is  some  other 
evidence  of  intention  to  exclude  the  lea<<eholds.  Thompson  v. 
Lady  Lawley,  2  B.  &  P.  303 ;  Hobson  v.  Blackburn,  1  M.  &  K. 
571. 

The  term  messuage  or  house  will  pass  the  orchard,  garden  and 
curtilage.  Co.  Lit.  5  b ;  Garden  v.  Tuck,  Cro.  El.  89 ;  3  Leon. 
214,  pi.  283;  see  Lonibe  v.  StouglUon,  18  L.  J.  Ch,  100; 
Heach  V.  PricJia^xl,  W.  N.  1882,  140. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from  the 
house,  but  near  it  and  necessary  for  the  convenient  use  of  it. 
See  Hibon  v.  Hibon,  11  W.  R,  455  ;  32  L.  J.  Ch.  374  ;  Doe  v. 
Collins,  2  T.  R  498 ;  Steele  v.  Midland  Ry.  Co.,  L.  R.  1  Ch. 
275,  289. 

If  the  testator  in  one  part  of  his  will  gives  a  house  and  lands.  House, 
and  in  another  part  uses  the  word  house  only,  probably  the 
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Appurte 
nances. 


?^?L^7}^  latter  devise  would  not  caiTy  land  occupied  with  the  house. 
Buck  d.  Whalley  v.  Nurton,  1  B.  &  P.  53  ;  see  1  Bing.  498 ; 
Roe  d.  Walker  v.  WdUc&r,  3  B.  &  P.  375. 

'*  The  leasehold  premises,  32,  Prince's  Gate,"  has  been  held  to 
pass  stables  held  with  the  house  under  a  separate  lease.  Mocatta 
V.  Mocatta,  49  L.  T.  629. 

A  devise  of  a  house  with  its  appurtenances  probably  has  do 
wider  meaning  than  a  devise  of  a  house  alone.  Such  a  devise 
will  pass  everything  naturally  belonging  to  the  enjoyment  of 
the  house,  such  as  a  garden  and  orchard  and  a  small  piece  of 
land  occupied  with  the  house.  Boocher  v.  Samford,  Cro.  EL 
113;  Doe  d.  Lempri^re  v.  Martin,  2  W.  BI.  1148  ;  Budc  d. 
Whalley  v.  NuHmi,  1  B.  &  P.  53 ;  see  Willis  v.  Watney^  51  L. 
J.  Ch.  181  (yards). 

But  land  will  not  pass  as  appurtenant  to  a  house  or  to  other 
lands.  See  Plowd.  169  a,  170;  Co.  Lit.  121  6;  Hearn  v. 
Allen,  Cro.  Car.  57  ;  Lister  v.  Pickfoixl,  34  B.  576  ;  see  Cuthhert 
v.  Robinson,  30  W.  R.  366. 

If  the  devise  is  of  certain  property  with  the  lands  appertain- 
ing or  belonging  thereto,  this  is  not  to  be  taken  in  the  strict 
sense  of  appurtenant,  but  in  the  sense  of  usually  occupied  there- 
with. Hill  V.  Grange,  1  Plow.  170;  Dyer,  130  6;  On^fleyv. 
Chambers,  1  Bing.  483  ;  Doe  d.  Gore  v.  Langton,  2  B.  &  Aid. 
680. 

Upon  the  construction  of  a  complicated  will  a  gift  of  the  use 
and  occupation  of  the  testator's  house  was  held  to  give  a  life 
interest  only.     Coward  v.  Larknian,  60  L.  T.  1. 

A  gift  of  the  use  and  occupation  of  a  house  does  not  involve 
a  pen-oual  use  so  as  to  prevent  the  donee  from  letting.  Rabbeth 
v.  Squire,  4  De  G.  &  J.  406  ;  Mannox  v.  Greener,  14  Eq.  456. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house 
shows  that  the  testator  contemplated  a  personal  use.  Ma^dareii 
V.  Stainton,  27  L.  J.  Ch.  442;  4  Jur.  N.  S.  199. 

A  provision  that  the  testator's  widow  might  reside  rent  free 
in  his  residence  did  not  in  cases  not  afifected  by  the  Settled 
Land  Act  enable  her  to  let  the  house,  but  she  might  reside 
there  from  time  to  time  without  forfeiting  her  right  May  v. 
May,  44  L.  T.  412. 


Use  and 
occupation. 
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The  eflFect  of  sect.  51  of  the  Settled  Land  Act  upon  such  gifts  Chap.  XVIII. 
will  be  found  discussed  under  conditions  requiring  residence, 
post,  p.  503. 

A  gift  of  the  use  of  plate  following  a  gift  of  other  articles  Use  of  plate. 
to   the   same    legatee  in  absolute  terms  has  been  held  a  gift 
for  life  only.     Espinasae  v.  Luffiifigham,  3  J.  &  L.  186. 

For  the  meaning  of  a  gift  of  the  use  of  book  debts  and  capital, 
see  Terry  v.  Terry,  12  W.  R.  66. 

A  devise  of  a  house  as  occupied  by  A.  will  not  pass  a  merely  Devise  of  a 

,         ,   -        -  ,  r     I       house  as 

occasional  easement  enjoyed  by  A.  over  other  property  of  the  occupied 
testator,  though  the  words  **  as  enjoyed  by  A."  might.      Polden  ^ 
V.  Bastard,  L.  R.  1  Q.  B.  156  ;  Bodenham  v.  Pritchard,  1  B. 
&  C.  350. 

Where  a  testator  devises  a  piece  of  land  to  A.,  and  another  Right  of  way. 
piece  of  land  to  B.,  and  the  only  access  to  the  latter  is  over  the 
former,  B.  is  entitled  to  a  right  of  way  over  A.'s  land. 

If  the  testator  has  himself  used  a  certain  way  for  purposes  of 
access  to  B.'s  land,  that  will  be  the  way  to  which  A.  is  entitled. 
Pearson  v.  Spencer,  1  B.  &  S.  571 ;  3  B.  &'  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator  for 
the  purpose  of  access  to  the  land-locked  land,  it  would  seem 
that  the  owner  of  the  servient  tenement  would  be  entitled  to 
set  out  the  way,  subject  to  the  restriction  that  taking  all  the 
circumstances  into  consideration  it  must  be  a  reasonable  way. 
See  Bolton  v.  Bolton,  11  Ch.  D.  968;  and  as  to  the  user  of 
the  way,  see  Corporation  of  London  v.  Riggs,  13  Ch.  D. 
798, 

On  the  same  principle  where  a  testator  devises  to  A.  a  house  Right  of  light. 
with  windows,  and  to  B.  a  field  over  which  the  light  passes 
which  is  required  for  the  windows,  the  right  to  the  light  over 
the  field  passes  to  A.     Phillips  v.  Low,  (1892)  1  Ch.  47. 

The  proper  legal  meaning  of  "the  premises''  is  prcemissa,  Premises, 
but  it  may  be  used  in  a  popular  sense  as  a  description  of  certain 
property,  as  in  the  phrase  house  and  premises  ;  in  such  a  case  it 
will  only  include  property  in  connection  with  the  particular 
property  mentioned.  Sanford  v.  Irby,  4  L.  J.  Ch.  23 ;  Leth- 
h^ge  V.  Lethh^dge,  3  D.  F.  &  J.  523 ;  4  ib.  35  ;  Read  v.  Read, 
15  W.  R.  165. 
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Chap.  ZYIII. 

Moiety. 
London. 


Option  to 
liurchase. 


The  word  "moiety"  may  be  used  as  equivalent  to  share. 
Morrow  v.  AfcConvUle,  11  L.  R  Jr.  236. 

Id  a  devise  to  the  hospitals  of  London  the  expression  London 
was  held  not  to  be  confined  to  a  definite  area  but  to  be  used  in 
a  popular  sense.     Wallace  y.A.-G.,  33  B.  384. 

Testators  sometimes  give  options  of  purchasing  a  part  of  their 
property.  Such  an  option  may  be  personal  to  the  beneficiary 
or  it  may  be  transmissible.  In  re  Gowdiy< ;  Al^ocander  v. 
Cross,  30  Oh.  D.  203. 

If  transmissible  it  must  be  so  limited  as  not  to  transgress  the 
rule  against  perpetuities. 

The  person  to  whom  the  option  is  given  is  entitled  to  have 
the  property  free  from  incumbrances.  Given  v.  Massey,  31  L.  R. 
Ir.  126. 

But  he  must  comply  strictly  with  the  terms  of  the  option,  and 
if  the  option  is  to  be  exercised  and  the  purchase-money  paid 
within  a  given  time,  the  option  will  be  lost  if  this  is  not  done, 
though  there  may  be  diflSculties  on  the  title  or  any  other 
circumstance  has  caused  delay.  Brooke  v.  Garrod,  3  K.  &  J. 
608  ;  2  De  G.  &  J.  62. 

If  an  oflFer  is  to  be  made  by  the  executors  and  accepted 
within  a  given  time,  time  does  not  run  till  a  proper  ofifer 
containing  the  terms  is  made.  Lord  Lilford  v.  Poxvys  Keck^ 
(No.  1),  30  B.  295 ;  Austin  v.  Tawney,  L.  R.  2  Ch.  143. 

It  is  a  question  to  be  determined  on  the  facts  of  each  case 
whether  the  person  accepting  the  option  is  in  the  same  position 
as  an  ordinary  purchaser  so  that  he  may  require  an  abstract  of 
title  or  whether  he  must  take  the  property  as  he  finds  it.  See 
Re  Davison  and  Toi*rens,  17  Ir.  Ch.  7;  Given  \,  Massey ; 
Brooke  v.  Garrod,  siqira, 

A  right  of  purchase  at  a  fixed  price  is  not  destroyed  by  a 
compulsory  purchase  under  the  Lands  Clauses  Act  after  the 
testator's  death.  In  such  a  case  the  person  to  whom  the  option 
is  given  may  take  the  purchase-money  less  the  fixed  price.  In 
re  Canfs  Estate,  4  De  G.  &  J.  503 ;  In  re  Keri^,  W.  N- 
1889,  3. 
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Chap.  ZVm. 

Words  appropriate  to  Realty  and  Personalty 

Respectively. 

1.  Under  the  words  personal  property,  estate,  and  etFects,  Personal 
personal  property  alone  passes.  Belaney  v.  Beluney,  L.  R.  2  ^^^^  ^' 
Eq.  210  ;  2  Ch.  138  ;  Jones  v.  Robinson,  3  C.  P.  D.  344. 

And  possibly  the  word  property  would  not  pass  realty  if  it  is 
coupled  with  explanatory  words  relating  only  to  personalty, 
such  as  "  both  in  stock,  household  furniture,  cash,  &c.,  &c." 
Midlally  v.  WeNi,  I.  R.  6  C.  L.  314  ;  see  3  L.  R.  Ir.  244. 

2.  The  words  estate  or  property  alone  are,  however,  sufficient  ^Vords  estate 

,  or  property 

to  cany  real  estate.     Mayor  of  Hamilton  v.  Hodsdon,  6  Moo.  alone  will 
P.  C.  76  ;  11  Jur.  193  ;  Hawksworth  v.  HawkHwoHh,  27  B.  1  ;  ^"^  ""^^^^ 
In  re  SvulH^h  Estate ;   Fox  v.  Shipman,  W.  N.  1882,   77 ; 
In  re  Heginbotham ;  Wilson  v.  Heginbotham,  W.  N.  1884, 
179. 
Where    these  words   are   coupled    with   other   words  which  where 

coil  Died  witli 

would  alone  be  sufficient  to   carry  the  whole  of  the  personal  other  words. 

property,  the  word  estate  will,  'prirnd  facie,   carry   realty,  as 

it  would  otherwise  be  insensible.     TiUey  v.  Simpson,  2  T.  R. 

€59  n, ;  Edwards  v.  Bathes,  2  Bing.  N.  C.  252  ;  Doe  d.  Walls 

V.  LanglandSy  14  East,  370  ;  Jongsnut  v.  Jon^sma,  1  Cox,  362  ; 

Patterson  v.  Huddart,  17  B.  210  ;  Hamilton  v.  Bxickmaster, 

L.  R.  3  Eq.  323  ;  Sande)*son  v.  Dobson,  7  C.  B.  81,  and  10  B. 

47,  ovenuling  same  case,  1  Ex.  141 ;  and  see  Dobson  v.  Bowness, 

5  Eq.  404  ;  LoftiLS  v.  Stoney,  17  Ir.  Ch.  178. 

If  there  are  any  words  in  the  gift  accurately  applicable  to 
realty,  such  as  **  devise,"  the  fact  that  the  trusts  declared  are 
oaly  applicable  to  personalty  will  not  prevent  the  real  estate 
from  passing.  Doe  d,  Burkitt  v.  Chapnuin,  1  H.  Bl.  23  ; 
Dv/anage  v.  White,  1  J.  &  W.  583 ;  Stokes  v.  Salomons,  9  Ha. 
75 ;  Lloyd  v.  Lloyd,  7  Eq.  458 ;  Longley  v.  Longley,  13  Eq. 
133. 

Real  estate  will  pass  even  if  there  are  no  words  technically 
appropriate,  and  the  trusts  declared  are  not  literally  applicable 
to  realty,  if  they  can  be  held  popularly  applicable.     Saumarez 
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Chap,  xvin.  V  Saumavez,  4  M.  &  Cr.  331 ;  D'Almcdne  v.  Mosdey,  1  Drew. 
632  ;  Morrison  v.  Hoppe,  4  De  G.  &  S.  234. 

Thus   the   words    "  collect    and   get  in "    will   not   prevent 
realty  from  passing.     Hamilton  v.  Buckmaster,  L.  R  3  Eq. 
323. 
Trust  for  So,  too,  if  the  trust  is  for  sale  or  investment,  the  inapplica- 

^  ®'  bility  of  the  subsequent  trusts  to  realty  is  immaterial.     O'Toole 

V.  Browne,  3  E.  &  B.  572 ;  Streatfield  v.  Co(yper,  27  B.  338 ; 
Fullerton  v.  Martin,  22  L.  J.  Ch.  893 ;  Bobson  v.  Botuness,  5 
Eq.  404.     See,  too,  Affleck  v.  JameSy  17  Sim.  121. 

If  however,  the  gift  is  to  trustees,  their  executoi's,  adminis- 
trators and  assiprus,  on  trusts  exclusively  applicable  to  personalty, 
real  estate  will  not  pass.  Doe  d.  Spearing  v.  Buckner,  6  T.  R 
610 ;  Pogson  v.  TlionutSy  6  Bing.  N.  C.  337  ;  Coard  v.  Holdemesfi, 
20  B.  147. 
Estate  It  has  sometimes  been  said,  that  if  the  words  with  which  the 

woiSs^insuf-     word    "estate"    is  coupled  are  not  sufficient  to  carry  all  the 
ficienttopass   personal  property,  estate  will  be  confined  to  personalty.     See 

Tilley  v.  Simpson,  2  T.  R.  659  n, ;  UAlmaine  v.  Moseley,  1  Dr. 
632.  The  rule  appears,  however,  to  be  unsupported  by  actual 
decision,  and  has  been  disapproved  of.  See  Loftus  v.  Stoivey, 
17  Ir.  Ch.  178;  Re  TIte  Greenwich  Hospital  Improvement  Act , 
20  B.  458. 

At  any  rate,  where  there  is  a  prior  devise  of  lands  a  gift  of 
the  "  rest  and  residue  of  my  estate,"  or  "  all  other  my  estate," 
though  coupled  with  words  which  would  not  alone  carry 
all  the  personalty,  will  caiTy  realty.  Scott  v.  Alberry,  Com. 
337;  8  Vin.  Abr.  229,  pi.  14;  Fletcher  v.  Smitmi,  2  T.  R 
656. 

Of  course  where  the  testator  shows  that  he  uses  the  word 
estate  as  equivalent  to  effects,  only  personalty  will  pass.     Time- 
well  V.  Perkins,  2  Atk.  102 ;  Doe  d.  Hurrell  v.  Hun^ell,  5  B.  & 
Aid.  18. 
Real  estate.  3.  The  words  "  real  estate "   privfid  fade   do    not   include 

leaseholds,  though  leaseholds  may  pass  if  there  is  no  real 
estate  or  an  intention  to  include  them  can  be  gathered  from 
the  will.  Turner  v.  Tui^ner,  21  L.  J.  Ch.  843  ;  QuUy  v. 
Davisy  10  Eq.  562 ;  Moase  v.  White,   3  Ch.  D.   763 ;  BuUw 
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V.  Butter,  28  Ch.  D.  66 ;  Re  Davison;  Greenwdl  v.  Davison,  Chap.  XYilL 
58  L.  T.  304;  In  re  Uttermare;  Leeaon  v.  FovZis,  W.   N. 
1893,  158. 

4.  A  devise  of  "  real  estate  of  which  I  may  die  seised  "  will  Seised. 
not  pass  lands  which  at  the  testator's  death  are  in  the  wrongful 
possession  of  strangers.    Leach  v.  Jay,  6  Ch.  D.  496 ;  9  Ch. 

D.  42. 

5.  The  words  "  whatever  I  may  die  possessed  of"  alone  would  What  I  may 

111  ,  die  poesessed 

probably  carry  realty.  ot 

At  any  rate  this  is  clearly  the  case  whei*e  they  are  coupled 
with  words  sufEcient  to  carry  the  whole  personalty.  Evans  v. 
JoTies,  46  L.  J.  Ex.  280.      . 

It  makes  no  difference  that  the  person  to  whom  the  gift  is 
made  is  also  appointed  executor.  PitTnan  v.  Stevens,  15  East, 
505  ;  Wilce  v.  Wilce,  5  M.  &  P.  682  ;  7  Bing.  664  ;  Thomas  v. 
Phelps,  4  Russ.  348. 

Monk  V.  Maudsley,  1  Sim,  286,  and  Cook  v.  Jagga/rd,  L.  R. 
1  Ex.  125,  were  both  cases  before  the  Wills  Act  in  which  the 
question  was  whether  the  words,  "  whatever  I  die  possessed  of," 
would  pass  the  fee  to  a  devisee  to  whom. specific  devises  for 
life  and  in  tail  had  already  been  made. 

6.  The  words  "  all  the  rest,"  though  following  gifte  of  per-  All  the  rest. 
aonalty,  will  pass  realty.     Atree  v.  Atree,  11  Eq.  280  ;  Smyth 

V.  Smyth,  8  Ch.  D.  561. 

7.  The  word  effects  primd  fade  will  not  pass  real  estate.  Effects. 
Doe  V.  Dring,  2  Man.  &  S.  448  ;  Doe  d.  Haw  v.  Earles,  15  M. 

&  W.  450:  see,  however,  Smyth  v.  Smyth^  supra;  A.-O.  of 
British  Honduras  v.  Bristowe,  50  L.  J.  P.  C.  15 ;  Hall  v.  HaU, 
(1892)  1  Ch.  361.   . 

But  the  testator  may  show  that  he  intended  realty  to  pass 
by  the  word  effects,  by  referring,  for  instance,  to  property 
including  realty  as  "such  effects."  Marquis  of  Titchfield  v. 
Homcastle,  2  Jur.  610 ;  MUsome  v.  Long,  3  Jur.  N.  S.  1073 ; 
see  In  re  Sheridan,  17  L.  R  Ir.  179. 

The  words  "  effects  both  real  and  personal "  will  pass  realty. 
Hogan  v.  Jackson,  3  B.  P.  C.  388 ;  Cowp.  299. 

See  as  to  the  meaning  of  effects  p.  164. 

8.  On  the  other  hand,  chattels  real  and  personal  primd  fade  Chattels. 
T.w.  N 
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Chap,  xvin.  will  not,  unless  explained  by  the  context.  Ghrayson  v.  Atkinson r 
1  Wik  333. 

9.  The  expression  ''  worldly  goods  of  what  nature  and  kind 
soever  "  passes  realty.     Wright  v.  Shdton,  18  Jur.  445. 

10.  The  appointment  of  a  person  executor  of  the  testator's 
property  has  been  held  sufficient  to  give  him  the  fee  in  real 
estate.  Doe  d.  Hichmxin  v.  Haalewood,  6  A.  &  K  167 ;  Doe  cL 
Pratt  V.  Pratt,  ib.  180 ;  Mv/rphy  v.  DoneUy,  I.  R.  4  Eq.  111. 


Worldly 
goods. 


Appointment 
of  Kxecutor. 
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CHAPTER  XIX. 

■ 

BESIDUARY  GIFTS. 

I.  Residuary  Devises  of  Land. 
A.  Freeholda. 
In  willsy  prior  to  the  Wills  Act,  a  residuary  devise  included    Chap.  XIZ. 


only  lands  possessed  by  the  testator  at  the  date  of  his  will,  and  Operation  of 
of  which  he  had  not  attempted  to  make  any  disposition  by  his  Se^Se  oti 

-^^m  freeholds 

before  the 

It  included,  therefore,  the  reversion  in  lands  in  which  partial  Wills  Act. 
interests  only  had  been  previously  given.     Rooke  v.  Booke,  2 
Vem,  461 ;  1  Eq.  Ab.  210,  pL  17 ;  White  v.  ViMy,  2  Russ. 
484  ;  4  Russ.  584. 

And  in  the  case  of  contingent  and  executory  devises  it 
included  the  interest  undisposed  of  in  the  event  of  those  devises 
not  taking  effect,  or  until  they  took  effect,  but  not  lapsed  or 
void  devises.  Doe  d.  WeUs  v.  Scott,  3  Mau.  &  S.  300  ;  Egerton 
V.  Massey,  3  C.  B.  N.  S.  338. 

Now  by  sect  25  of  the  Wills  Act,  real  estate  comprised  in 
any  devise  which  shall  fail  or  be  void  shall  be  included  in  a 
residuary  devise. 

B.  Reversions. 

1.  Reversions,  whether  vested  in  the  testator  at  the  time  of  Reyenions. 
making  his  will  or  remaining  in  him  after  the  limitations  of  his  J^nenO^ 
will  are  exhausted,  pass  by  a  general  devise  of  lands.     Chester  dense. 

V.  Cheder,  3  P.  W.  56 ;  Doe  d.  Moreton  v.  Fossick,  1  B.  &  Ad. 
186 ;  Mostyn  v.  Champneys,  1  Scott,  293  ;  1  Bing.  N.  C.  341. 

2.  A  devise  of  lands  not  settled,  or  out  of  settlement,  is 

N  2 
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Chap. 


Devise  of 
lands  not 
settled  in- 
cludes a 
reversion 
in  settled 
lands, 


though  some 
of  the  limi- 
tations are 
inappropriate 
to  the  rever- 
sion. 


Whether  a 
leversion 
passes  if  all 
the  limita- 
tions are  in- 
appropriate. 


equivalent  to  a  devise  of  lands  not  otherwise  disposed  of,  over 
which  the  testator  has  absolute  dominion,  and  will  therefore 
pass  a  reversion  in  fee  in  settled  lands,  though  the  testator  may 
confirm  the  settlement.  Incorporated  Society  v.  Richards,  1 
Dr.  &  War.  258 ;  Chester  v.  Chester,  3  P.  W.  56 ;  A.-Q.  v. 
Vigor,  8  Ves.  256  ;  Joiies  v.  SkiriTier,  5  L.  J.  Ch.  87  ;  Kelly 
V.  Duffy,  4  L.  R.  Ir.  601 ;  see  In  re  Green ;  Walsh  v.  Green, 
31  L.  R  Tr.  338. 

A  charge  of  annuities  upon  the  lands  passing  by  the  general 
words  will  not  exclude  reversions.  Doe  d.  Moreton  v.  Fossick, 
1  B.  &  Ad.  186  ;  Doe  d.  PeU  v.  Jeyes,  1  B.  &  Ad.  593. 

3.  The  fact  that  the  limitations  on  which  the  reversion  is 
dependent  are  such  that  some  of  the  limitations  of  the  will 
cannot  take  effect  upon  the  reversion,  will  not  prevent  the 
reversion  from  passing. 

If  there  are  other  lands  besides  the  reversion  the  limitations 
inapplicable  to  the  reversion  will  be  referred  to  the  other  lands 
reddendo  singula  singulis.  Doe  d.  Earl  Cholmovdeley  v. 
Weatherby,  11  East,  322 ;  WilHam  d.  Hughes  v.  Thomas, 
12  East,  141 ;  Freeman  v.  Duke  of  Chandos,  Cowp.  363 ;  Doe 
d.  Nethercote  v.  Bartle,  5  B.  &  Aid.  492 ;  Morris  v.  Lloyd,  33 
L.  J.  Ex.  202. 

And  under  this  head  would  come  all  wills  since  the  Wills  Act, 
where  such  of  the  limitations  as  can  never  take  effect  upon  the 
reversion  may  be  looked  upon  as  intended  to  operate  upon 
after-acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will  paas 
if  some  of  the  limitations  of  the  will  are  applicable  to  it. 
Church  V.  Mundy,  12  Ves.  426  ;  Tennent  v.  Tennent,  Dru.  temp. 
Sugden,  161 ;  IJo.  &  Lat.  379  ;  Ford  v.Ford,  6  Ha.  486  ;  Boe 
d,  James  v.  Avis,  4  T.  R.  605.  Goodtitle  d.  Daniel  v.  MUes,  6 
East,  494,  must  be  considered  overruled. 

4.  If,  however,  none  of  the  limitations  of  the  will  could  take 
effect  upon  the  reversion,  there  seems  no  reason  for  supposing 
the  reversion  would  pass.  Tennent  v.  Tennent,  supra,  is  not 
contra,  since  the  devise  of  the  reversion  was  capable  of  taking^ 
effect  so  far  as  the  life  interest  given  to  R.  was  concerned. 
Goodtitle  d,  Daniel  v.  Miles,  supra,  seems  to  have    been 
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decided  upon  this  principle,  though  the  facts  did  not  justify  its    Chap.  XIX. 
application. 

5.  And,  of  course,  the  reversion  will  not  pass  if  the  testator 
expressly  treats  it  as  undisposed  of  by  his  will ;  if,  for  instance, 
be  treats  the  estates  in  which  he  has  a  reversion  as  descendible 
on  failure  of  the  prior  limitations.  Strong  v.  Teatt,  2  Burr. 
912 ;  3  B.  P.  C.  219. 

* 

C.  Leaseholds  for  Lives* 
The  same  rules  are  applicable  to  leaseholds  for  lives,  which,  Leaseholds 

fop  lives. 

being  freehold  interests,  pass  under  a  general  devise  though 
some  of  the  limitations  are  inapplicable.  Fitzroy  v.  HovHird, 
3  Buss.  225 ;  WeigaU  v.  Broome,  6  Sim.  99. 

D.  Copyholds. 

By  55  Geo.  3,  c.  192,  and  sects.  3  and  4  of  the  Wills  Act,  Copyholds, 
copyholds,  whether  surrendered  to  the  use  of  the  will  or  not, 
pass  by  a  general  devise.    Doe  d.  Clarke  v.  Lvdlam,  7  Bing. 
275 ;  5  Moo.  &  P.  48. 

The  effect  of  section  3  of  the  Wills  Act  is  only  to  dispense 
with  the  necessity  for  a  surrender,  and  not  to  convey  the  estate 
into  the  devisee  without  admission.  The  estate  therefore 
remains  in  the  customary  heir  till  admittance.  Garland  v. 
Mead,  L.  B.  6  Q.  B.  441. 

Before  55  Qeo.  3,  c.  192,  equitable  estates  of  copyholds  Equitable 
which  could  not  be  surrendered  could  be  devised  by  words  of  ^^^iJ^. 
direct  reference.  Alien  v.  Poulton,  1  Ves.  Sen.  121 ;  but  they 
did  not  pass  by  a  general  devise  of  lands  ;  but  now,  as  the 
evidence  of  intention  to  pass  copyholds  inferred  from  a  sur- 
render is  unnecessary,  it  seems  they  would  pass  under  a  general 
devise.  See  per  Lord  Cranworth,  in  Torre  v.  Browne,  6  H.  L. 
555,  574. 

And  by  the  effect  of  sect.  3  of  the  Wills  Act,  a  general  devise 
of  lands  will  pass  copyholds,  freed  from  the  widow's  right  to 
freebench,  in  cases  where  the  right  could  have  been  barred 
prior  to  the  passing  of  that  section  by  a  surrender.  Lacey  v. 
HiU,  19  Eq.  346. 
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K  Leaseholds  for  Years, 

a.  Before  the  WiMs  Act 

A  general  devise  of  lands  before  the  Wills  Act  did  not  carry 
leaseholds  for  years  if  there  were  any  freeholds ;  on  the  other 
hand,  if  there  were  no  freeholds,  leaseholds  might  pass.  Rose  v. 
Bartlett,  Cro.  Car.  292 ;  Thompson  v.  Lawley,  2  B.  &  P.  303  ; 
OuUy  V.  Davis,  10  Eq.  562. 

But  leaseholds  passed  under  a  gift  of  lands  or  of  real  estate,  if 
there  were  any  words  applicable  to  them,  or  an  intention  could 
be  gathered  from  the  will  that  they  were  to  be  included.  Thus 
leaseholds  passed  under  the  description  lands  which  the  testator 
**  then  stood  seised  or  possessed  of,  or  any  ways  intlerested  in." 
Addis  V.  Clement,  2  P.  W.  456. 

The  word  '^ possessed"  was  considered  the  important  word, 
and  leaseholds  did  not  pass  under  a  similar  devise  without  the 
word  possessed.  Pistol  v.  Riccardson,  2  P.  W.  459  n. ;  Davis 
V.  Oibbs,  3  P.  W.  26. 

And  leaiseholds  passed  where  the  devise  was  subject  to  ground 
rents  or  to  certain  persons  to  hold  for  ever,  or  otherwise 
according  to  the  natures  and  tenures  thereof.  Hartley  v. 
Hurle,  5  Ves.  540 ;  Swift  v.  Swift,  1  D.  F.  &  J.  160. 

The  same  result  followed  if  the  lands  were  described  by  acre- 
age, which  could  only  be  satisfied  by  including  leasehold& 
Goodman  v.  EdAvards,  2  M.  &  E.  759. 


8.  26  of  the 
Wills  Act 


b.  Since  the  Wills  Act. 

Sect.  26  of  the  Wills  Act  enacts  that  a  devise  of  the  land  of 
the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the 
occupation  of  any  person  mentioned  in  his  will  or  otherwise  de- 
scribed in  a  general  manner  and  any  other  general  devise,  which 
would  describe  a  customary  copyhold  or  leasehold  estate,  if  the 
testator  had  no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  customary  copyhold  and  lease- 
hold estates  of  the  testator,  or  his  customary  copyhold  and 
leasehold  estates  or  any  of  them  to  which  such  description  shall 
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extend  ajs  the  esse  may  be  as  well  as  freehold  estates  unless  a    ci^P*  XIZ. 
contrary  intention  shall  appear  by  the  will. 

The  section  was  probably  intended  to  do  no  more  than  to 
abolish  the  rule  established  by  Rose  v.  BarUett  and  other  cases^ 
and  to  leave  the  Court  to  ascertain  the  testator's  intention 
unfettered  by  technical  rules.  See  Butler  v.  Butler,  28  Ch.  D. 
75  ;  Be  Davison  ;  QreenweU  v.  Davison,  58  L.  T.  304. 

The  section  is  not  limited  to  a  devise  of  "  land/'  but  applies  to 
any  general  devise.  As  to  its  application  to  a  devise  of  "  real 
estate"  see  BuUer  v.  Butler,  28  Ch.  D.  75;  iJc  Davison; 
Greenwell  v.  Davison,  58  L.  T,  304,  and  see  p.  176. 

A  contrary  intention  within  the  meaning  of  sect  26  is  not  contraiy 
shown  by  the  fact  that  the  "  lands"  in  question  are  devised  in  "it«»*io»- 
istrict  settlement  without  any  provision  to  prevent  the  lease- 
holds from  vesting  indefeasibly  in  the  first  tenant  in  tail  at  his 
birth.     Wilson  v.  Eden,  11  B.  237  ;  5  Ex.  752 ;  14  B.  317 ;  18 
Q.  B.  474  ;  16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and  profits 
during  the  minority  of  a  tenant  for  life  or  in  tail,  and  if  he  attains 
twenty-one  to  pay  the  accumulations  to  him,  or  if  he  dies  under 
twenty-one  to  invest  them  in  freehold  land,  to  be  settled  to  the 
s&me  uses — a  direction  inconsistent  with  the  absolute  vesting  of 
the  leaseholds  in  a  tenant  in  tail  at  birth, — and  a  power  of 
selling  the  "lands"  and  investing  the  proceeds  in  leaseholds,  to 
be  settled  upon  the  same  trusts,  but  so  that  they  shall  not  vest 
in  any  tenant  in  tail  dying  under  twenty-one,  and  there  is  a 
gift  of  the  residuary  personal  estate  upon  trusts  corresponding 
with  the  uses  of  the  devised  lands  with  the  same  proviso  against 
absolute  vesting,  the  testator  by  the  provisions  against  the 
vesting  of  leaseholds  in  any  tenant  in  tail  dying  under  twenty- 
one  shows  that  he  would  have  inserted  similar  provisions  in  the 
•devise  of  the  **  lands,"  unless  be  had  intended  leaseholds  not  to 
pass  under  that  name.    Prescott  v.  Ba/rker,  9  Ch.  174. 
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F.  Beneficial  Interest  in  a  MoHgage, 

A  general  or  specific  devise  of  lands  will  not  without  more 
pass  the  beneficial  interest  in  a  mortgage.  Strode  v.  Russell, 
2  Vem.  621,  624  ;  Casbmme  v.  Scarfe,  1  Atk.  605  ;  see  2  J.  & 
W.  194.  See  Martin  d.  Weston  v.  Mowlin,  2  Burr.  969,  where 
the  testator  was  mortgagee  in  possession  ;  In  re  Clowes,  (1893) 
1  Ch.  214. 

But  a  devise  of  particular  lands  of  which  the  testator  is  only 
mortgagee  to  several  persons  in  succession,  may  pass  the 
beneficial  interest,  as  something  was  clearly  intended  to  pass, 
and  the  limitations  are  inappropriate  to  a  devise  of  the  mere 
legal  estate.  Woodliovse  v.  Meredith,  1  Mer.  450.  See,  too, 
KnMya  v.  Shepherd,  1  J.  &  W.  499  ;  Clarke  v.  Abbott,  Bam. 
Ch.  467,  461 ;  In  re  Clowes,  (1893)  1  Ch.  214. 


Trust  and 

mortgage 

estates. 


Trust 


G.  Trust  and  Mortgage  Estates. 

By  sect.  30  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  which  applies  to  persons  dying  after  the  3l8t  of  December, 
1881,  trust  and  mortgage  estates  vest  in  the  personal  represen- 
tatives from  time  to  time  of  the  deceased,  notwithstanding  anj 
testamentary  disposition. 

The  section  applies  to  copyholds.  Be  Hughes,  W.  N.  1884, 53. 
Sect.  45  of  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73),  which 
SEJrite^**^  became  law  on  the  16th  September,  1887,  enacted  that  sect, 
not  to  descend  30  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  should 

as  chattels  ^  «=»  *    .  »' 

reaL  not  apply  to  land  of  copyhold  or  customary  tenure  vested  in  the 

tenant  on  the  Com't  rolls  of  any  manor  upon  any  trust,  or 
by  way  of  mortgage. 

The  effect  of  this  section  was  considered  in  In  re  MiW& 
Trusts,  37  Ch.  D.  312 ;  40  Ch.  D.  14. 

The  Copyhold  Act,  1887,  is  repealed  by  the  Copyhold  Act, 
1894  (57  &  58  Vict,  a  46),  but  sect.  45  of  the  Act  of  1887  i& 
re-enacted  by  sect.  88  of  the  Act  of  1894. 

In  cases  where  the  Conveyancing  Act  does  not  apply  the 
following  propositions  are  deducible  from  the  cases  : 
L^  estate         A  general  devise  to  a  person  absolutely  without  more  will 
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pass  the  legal  estate  in  property  of  which  the  testator  is  trustee    Chap,  xix. 
or  mortgagee.     Lord  Brayhroke  v.  Inskip,  8  Ves.  417.  in  trust  and 

There  is,  however,  a  distinction  between  cases  where  the  tes-  estatS^ 
tator  is  mortgagee  in  trust,  and  where  he  is  also  beneficially 
entitled  to  the  mortgage  money. 

1.  Where  the  testator  has  the  legal  estate  in  a  mortgage,  and  Where  the 

test&tor  IS 

the  beneficial  interest  is  also  vested  in  him,  the  legal  estate  mortgagee 
passes  under  a  gift  of  "  all  the  rest  of  my  real  and  personal  gcUUv'^en- 
estate  to  A.  for  her  own  use  and  benefit,"  though  there  may  be  titled  to  the 

mortgage 

a  chaige  of  debts.    Me  Stevens'  Will,  6  Eq.  597.    In  such  a  case  money, 
it  is  reasonable  to  suppose  that  the  beneficial  ownei-ship  and  the 
legal  estate  were  meant  to  go  together. 

If  the  devise  is  to  trustees,  subject  to  a  charge  of  debts,  appa- 
rently the  legal  estate  would  not  pass,  the  argument  from  the 
convenience  of  uniting  the  legal  estate  with  the  beneficial 
interest  being  away.     Re  Horsfell,  M*C.  &  Y.  292. 

This  is  d  fortiori  the  case  where  the  devise  is  to  trustees 
subject  to  the  payment  of  debts  upon  trusts  inapplicable  to  the 
legal  estate.  See  Packman  v.  Moss,  1  Ch.  D.  215,  where  the 
testator  was  beneficially  interested  in  a  moiety  of  the  equity  of 
redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on  any  | 
security,  they  take  the  legal  estate.  Re  Arrows^Yiith's  Trusts,  I 
6  W.  R  642.  ^ 

The  legal  estate  will  not  pass  where  the  devise  is  after  pay- 
ment of  debts  to  two  persons  as  tenants  in  common.  Doe  d. 
Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

Or  where  it  is  to  several  persons  in  definite  shares,  though  not 
subject  to  debts.     Martin  v.  Laverton,  9  Eq.  563. 

Or  where  it  is  to  an  indefinite  class,  as  tenants  in  common. 
Re  Finney's  Estate,  3  Gifi'.  465. 

2.  Mere  trust  estates   will  not  be  prevented  from  passing  Mere  trust 
under  a  general  devise  by  words  of  benefit  superadded.    Bain^  ®®***®®- 
bridge  v.  Lord  Ashburton,   2  Y.   &  C.   Ex.  347 ;  Sharpe  v. 
Sharpe,  12  Jur.  398 ;  Lewis  v.  Mathews,  L.  R.  2  Eq.  177 ;  and 

see  Ex  parte  Shaw,  8  Sim.  159. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  whether  Charge  of 
by  express  words  or  by  implication  from  a  residuary  devise    ^ 
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Chap.  XDL    ^here  legacies  have  been  previously  given.     Doe  d.  Reads  v. 

Reade,  8  T.  R  118;  Duke  of  Leeds  v.  Munday,  3  Ves.  348  ; 

Hope  V.  UddeU,  21  B.  183 ;  In  re  Bellia'  Trusts,  5  Ch.  D.  504. 

See,  however,  In  re  Brown  &  Si-bly,  3  Ch.  D.  156. 

Trust  for  sale.       Nor  where  the  devise  is  on  trust  for  sale.   Ex  pa/rte  MarshaU, 

9  Sim.  555 ;  Re  Cautley,  17  Jur.  124 ;  Morley's  Will,  10  Ha. 
293 ;  In  re  Smith's  Estate,  4  Ch.  D.  70. 

Nor  where  the  devise  is  to  uses  in  strict  settlement.  Thompson 
v.  Grant,  4  Mad.  438. 

As  to  whether  a  devise  to  the  separate  use  will  prevent  trust 
estates  from  passing,  see  LindseU  v.  Thacker,  12  Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate,  so  that 
he  is  a  constructive  trustee  of  the  legal  estate,  it  will  pass 
under  a  devise  of  trust  estates,  and  not  under  a  general  devise 
upon  trust  for  sale.  Lysaght  v.  Edwards,  2  Ch.  D.  499.  Purser 
V.  Darby,  4  K.  &  J.  41,  only  decides  that  where  the  estate 
contracted  to  be  sold  is  specifically  devised  it  is  excepted  from 
a  general  devise  of  trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in  lands 
contracted  to  be  sold  will  pass  under  a  general  devise  of  real 
and  personal  estate  upon  trust  to  get  in  and  dispose  of  ihe 
personalty,  the  legal  estate  being  required  for  the  purpose  of 
the  trust  WaU  v.  Bright,  IJ.  &  W.  494 ;  Lysdght  v.  Edwards, 
2  Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common  with 
limitations  over.  ThirUe  v.  Vaughan,  24  L.  T.  5 ;  2  W.  R. 
632. 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the  mortgage 
debts  will  not  pass  a  legal  estate  which  has  descended  to  the 
testator  as  heir  of  a  deceased  mortgagee.  Ex  parte  Morgan,  10 
Ves.  100. 


II.  Residuary  Bequests. 
A.  Whai  is  a  Residuary  Gift. 


>  particular       Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule,  pass 
)     neces-     ^^  residuary  personalty;   no  particular  words  are,  however, 


No 

woros  neces- 
sary to  pass 

the  residue,      necessary  for  that  pui-posa    Bland  v.  Lamh,  2  J.  &  W.  399 ; 
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Heame  v.  Wigginton,  6  Mad.  120 ;  Fleming  v.  Bnrrows,  1    Chap,  xix. 
Russ.  276  ;  Leighton  v.  BaiUie,  3  M.  &  E.  267  ;  In  re  Bassett's 
Estate ;  Perkins  v.  Fladgate,  14  Eq.  54 ;  see  In  bonis  Aston, 
6  P.  D.  203. 

The  question  frequently  arises  whether  words  in  themselves  Doctrine  of 
large  enough  to  pass  the  residue,  but  coupled  with  an  enumera-  ^^^j^,, 
tion  of  particular  things,  will  be  cut  down  to  pass  only  things 
ejusdeira  generis  with  those  enumerated. 

With  regard  to  the  meaning  of  et  ccetera  following  an  enumera-  Enumeration 

,  -  .  of  particulars 

tion  of  specific  things,  no  precise  rule  can  be  laid  down.     The  followed  by 
tendency  of  the  most  recent  cases  is  to  give  the  word  the  *' 

widest  possible  meaning,  so  that  it  would  pass  even  real  estate. 
Chapman  v.  Chapman,  4  Ch.  D.  800 ;  MuUaUy  v.  Walsh,  3 
L.  R  Jr.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  ccetera 
following  an  enumeration  of  particulars  has  been  confined  to 
things  ejusdefm  generis.  Marquis  of  Hertford  v.  Lowther,  7  B. 
1 ;  Newm/in  v.  Newman,  26  B.  220 ;  Bamahy  v.  TasseU,  11 
Eq.  363. 

Where  there  are  comprehensive  words  followed  by  an  enumera-  Large  words 
tion  of  particulars,  an  et  ccetera  will  not  restrict  the  meaning  of  enui^mtion  " 
the  large  words.    Kendall  v.  Kendall,  4  Russ.  360 ;  Cover  v.  °^  Particulars. 
Davis,  29  B.  222. 

Large  words,  such  as  goods,  chattels  or  effects,  when  they  are 
followed  by  an  enumeration  of  particulars,  will  not  be  limited  to 
things  ejusdem  generis.  Fisher  v.  Hepburn,  14  B.  627 ;  Pat^ 
terson  v.  Huddart,  17  B.  210 ;  EUis  v.  SMy,  7  Sim.  352 ;  1  M. 
&  Cr.  286  ;  Swinfen  v.  Svdnfen,  29  B.  207 ;  Avison  v.  Simpson, 
Jo.  43. 

The  same  is  the  case  though  the  particulars  are  introduced  by  Explanatory 
words  intended  to  be  explanatory  of  the  former  words,  for 
instance,  "  namely,"  "  consisting  in,"  "  together  with,"  "  such  as," 
**  both  in,"  or  similar  words.  Bridges  v.  Bridges,  8  Vin.  Abr. 
Devise,  295,  pi.  13 ;  Cover  v.  Davis,  29  B.  222 ;  In  bonis 
Goodyar,  1  Sw.  &  Tr.  127 ;  4  Jur.  N.  S.  1243 ;  Mahony  v. 
D(movan,  14  Jr.  Ch.  262,  388 ;  Drake  v.  MaHin,  23  B.  89 ; 
Dean  v.  Oibson,  3  Eq.  713 ;  Maherley's  Trusts,  19  W.  R.  522 ; 
King  y.  Oeorge,  4  Ch.  D.  435 ;  5  ib,  627  ;  In  re  Fleetwood ; 
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Chap. 


Property  in 

certain 

securities. 


Express  in- 
clusion of 
things  which 
would  have 
passed  with- 
out mention. 


Ennmeration 
of  particukrs 

E receding 
live  words 
will  not 
restrict  the 
latter. 


Sidgreavea  v.  Brewer,  15  Ch.  D.  694 ;  MvUally  v.  Walsh,  S 
L.  R  Ir.  244 ;  see  KendaU's  Trust,  14  B.  608 ;  Tiglie  v. 
Fetlicrstonliaugh,  13  L.  Jl.  Jr.  401.  TimeweU  v.  Perkins,  2  Atk. 
103  is  not  to  be  followed. 

And  the  words  "  whether  in  money  or  in  the  public  funds  or 
other  securities  of  any  sort  or  kind  whatsoever/'   have  an» 
enlarging  rather  than  a  restrictive  force,  so  far  as  personal  pro- 
perty is  concerned.     Cambridge  v.  Roils,  8  Vea  12 ;  see  Reevea- 
V.  Baker,  18  B.  372. 

So,  where  a  testator  gave  his  wife  "  all  my  property,  leasehold 
and  freehold,  which  I  now  possess,"  it  was  held  that  "  leasehold 
and  freehold"  was  added  ex  abundanti  cautda  and  not  to- 
restrain  the  generality  of  the  word  "property."  Re  Roberts; 
Kiff  V.  Roberts,  55  L.  J.  Ch.  628 ;  54  L.  T.  886  ;  55  L  T.  498 ;. 
35  W.  R.  176. 

On  the  other  hand,  a  gift  of  all  the  testator's  property  in 
certain  securities  is  a  gift  of  those  securities  only.  Enohin  v.. 
WyUe,  1  D.  F.  &  J.  410  ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if  the 
testator  goes  on  t/O  state,  that  it  is  his  intention  to  dispose- 
of  all  his  property  among  the  legatees  in  question.  Patrick  v^ 
Yeatlierd,  12  W.  R  304. 

It  seems  that  the  express  inclusion  in  the  large  words  of  some 
particular  property,  which  would  have  passed  without  being 
expressly  included,  affords  an  argument  for  excluding  from  the 
gift  things  ejusdem  generis  with  that  included.  Steignes  v, 
Steignes,  Mos.  296. 

General  words  following  an  enumeration  of  particulars  wiU 
prirad  facie  have  their  full  force  whether  introduced  by  the  word 
"  other  "  or  not,  if  a  restricted  construction  would  cause  an  in- 
testacy. Arnold  v.  Arnold,  2  M.  &  K.  365  ;  Svnnfen  v.  Svrinfen, 
29  B.  207 ;  Campbell  v.  PrescoU,  15  Ves.  503 ;  MidiM  v. 
MicheU,  5  Mad.  69 ;  Martin  v.  Glover,  1  Coll.  269 ;  Parker  v. 
Marchant,  1  Y.  &  C.  C.  290  ;  Nugee  v.  Chapman,  29  B.  290  ; 
Hodgson  v.  Jex,  2  Ch.  D.  122 ;  see,  too.  Re  Lloyd*s  Estate,  2 
Jur.  N.  S.  539 ;  EveraU  v.  Browne,  1  Sm.  &  Q.  368 ;  In  bonis 
Jupp  (1891),  P.  300. 

The  fact  that  specific  and  general  legacies  are  given  in  later 
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parts  of  the  will  is  not  sufficient  to  restrict  the  general  words.    Chap.  XIX. 
In  bonis  Shepheard,  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have  passed 
under  the  previous  words,  if  read  in  their  large  sense,  are  sub- 
sequently given  to  the  same  legatee.  Bennett  v.  Batchelor,  1 
Ves.  Jun.  63  ;  3  B.  C.  C.  27  ;  Fleming  v.  Burrows,  1  Russ.  276. 

It  makes  no  difference,  that  the  gift  is  not  strictly  residuary, 
«o  that  there  might  possibly  be  property  which  it  would  be 
ineffectual  to  pass.    Hodgson  v.  Jex,  2  Ch.  D.  122. 

The  word  article,  however,  has  not  the  same  large  sense  as 
goods  or  effects.     CoUier  v.  Squire,  3  Russ.  467. 

But  if  it  is  clear  that  the  gift  was  not  meant  to  be  residuary,  Lai^e  words 
And  the  large  words,  if  not  confined  to  things  ejusdem  generis,  things  ^tudem 

M 

would  carry  the  residue,  they  must  be  so  confined.  geiuns, 

1.  This  is  the  case,  if  there  is  an  express  residuary  gift,  if  there  is 
Woolcomi)  V.  Woolcomh,  3  P.  W.  112;  Stuart  v.  Marquis  of  residuary  gift, 
Bute,  1  Dow,  84 ;  Lamphier  v.  Despard,  2  Dr.  &  War.  59 ; 
MuLli/ns  V.  Smith,  1  Dr.  &  Sm.  204 ;  Campbell  v.  M'Orain, 

1  R.  9  Eq.  397 ;  Waite  v.  Morland,  18  W.  R.  963  ;  »mith  v. 
JDavia,  14  W.  R.  942. 

2.  So  when  the  residue  has  been  given  and  the  will  is  then  or  it  is  clear 
revoked  so  far  as  relates  to  the  bequest  to  the  residuary  legatee  in  question 
of  the  testatrix's  plate,  linen,  household  goods,  and  other  effects,  ^^"t^to  be 
these   words  would    be   confined  to  things  ejusdem  generis,  residuary. 
JSotham  v.  Sutton,  15  Ves.  319. 

If,  however,  the  revocation  is  of  the  same  enumerated  things 
and  "  other  effects  (except  money),"  the  testatrix  shows  that  she 
considered  things  not  ejusdem  generis  would  be  included,  and 
the  large  words  will  have  their  full  force.  Hotham  v.  Sutton, 
15  Ves.  326  ;  Ivison  v.  Oassiot,  3  D.  M.  &  G.  958  ;  see  Steignes 
V.  Steignes,  Mos.  296.  Fleming  v.  Brook,  1  Sch.  &  Lef  318,  is 
inconsistent  with  Hotham  v.  Sutton. 

So,  too,  if  something  stated  to  be  a  portion  of  cei*tain  specific 
property,  together  with  the  testator's  household  furniture  and 
effects  of  what  nature  or  kind  soever,  is  given  to  a  legatee,  and 
the  testator  then  makes  other  gifts,  the  earlier  gift  being  clearly 
not  residuary  will  only  pass  things  ejusdem  generis  with  those 
enumerated.    Bawlings  v.  Jennings,  13  Ves.  39. 
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caiap.  XIX.  And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  aad  all  other  goods  of  whatever  kind  to  a  legatee  at  the 
commencement  of  a  will,  followed  by  dispositions  of  other  por- 
tions of  the  testator's  property,  and  the  remainder  of  the  latter 
property  is  given  to  the  same  legatee,  it  is  clear  that  the  first 
gift  was  not  meant  to  be  residuary.  Wrench  v.  Jviting,  3  B. 
521. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money  and 
effects  to  be  expended  in  purchasing  a  suitable  present  for  hi& 
godson  must  be  read  as  limited  to  things  ejvsdem  generis  with 
money.  Barton  v.  JDunbcur,  1  Giff.  221 ;  2  D.  F.  &  J.  338  ;  30 
L.  J.  Ch.  8. 

3.  Or,  again  y  the  testator  may  show  by  subsequent  reference 
or  explanation  that  he  meant  only  things  ^uad&m  generis  to 
pass.     Sutton  v.  Sharp,  1  Russ.  149  ;  see  A.-O.  v.  WiUahire^  16 
Sim.  38. 
BcNiiixest  of  In  the  case  of  a  bequest  of  things  in  a  house  where  the  house 

hoi?  ^^^  ^  ^^^  given  to  the  legatee,  general  words  following  an  enume- 
ration of  particulars  will  more  readily  be  limited  so  as  to  pas& 
only  things  ejusdem  generis. 

The  mention  of  one  particular  class  of  things,  coupled  with 
general  words,  will  not  cut  down  the  general  words. 

Thus  under  a  bequest  of  furniture  and  other  movable  goodn 
in  a  house,  money  will  pass.  Swinfen  v.  Svmifen,  29  B.  207 ; 
MaJiony  v.  Donovan,  14  Ir.  Ch.  262,  888 ;  Cole  v.  Fitzgerald^ 
3  Russ.  301. 

On  the  other  hand,  if  there  is  a  long  enumeration  of  parti- 
culars, such  as  furniture,  plate,  linen,  and  the  like,  followed  by 
general  words,  the  general  words  will  be  confined  to  things 
ejvsdefm  generis;  so  that,  for  instance,  money  in  the  house 
would  not  pass.  Trafford  v.  Berrige,  1  Eq.  Ab.  201,  pi.  4  ; 
Boon  v.  Comforth,  2  Ves.  Sen.  278  ;  CaTnpbeU  v.  M'Orain,  I.  R. 
9  Eq.  397 ;  Watson  v.  Arundel,  I.  R  10  Eq.  299  ;  see  DuMon 
V.  HockenhuU,  22  W.  R  701. 

The  argument  in  favour  of  a  restricted  construction  of  the 
general  words  is  strengthened,  if  there  is  anything  to  show  that 
the  testator  intended  the  chattels  in  question  to  be  enjoyed 
with  the  house.     Gibbs  v.  Lawrence,  7  Jur.  N.  S.  137 ;  30  L.  J. 
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Ch.  171  ;  Bradiah  v.  EUames,  13  W.  R  128  ;  10  Jur.  N.  S.    ChaP»  "^c. 
1170, 1231. 

The  same  is  the  case,  if  the  things  given  are  annexed  to  the 
house  as  heirlooms,  a  term  implying  durability.  Hare  v.  Pryce, 
12  W.  R.  1072 ;  Fitzgerald  v.  Fidd,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is  given 
to  the  same  legatee  will  prevent  money  in  the  house  from 
passing  as  goods  and  chattels.  Roberta  v.  Kujffin,  2  Atk.  113  ; 
ATum,  Prec.  Ch.  8.  See  In  re  Robson  ;  Bobson  v.  Hamilton, 
(1891)  2  Ch.  559.    See,  too,  anU,  p.  165. 

B.  Wliat  passes  tmder  a  Residuary  Gift. 

Gifts  of  residue  may  be  either  gifts  of  the  residue  of  a  parti-  Residue 
cular  fund  or  they  may  be  general  residuary  gifts.     Gifts  of  the    **^''fif'"* 
residue  of  a  particular  fund  may  be  either  gifts  of  the  residue  of 
a  fund  over  which  the  testator  has  a  power  of  appointment,  or  of 
a  fund  created  by  the  testator  for  the  purposes  of  his  will. 

1.  As  to  the  residue  of  an  appointed  fund  : 

A  gift  of  the  residue  of  a  fund  over  which  the  testator  has  a  Residue  of 
power  of  appointment,  if  not  specific  (see  ante,  pp.  120, 121),  fui^l 
passes  shares  in  the  fund  the  gift  of  which  lapses  or  fails. 
FaUcner  v.  BuUer,  Amb.  514 ;  Oke  v.  Heath,  1  Ves.  Sen.  134 ; 
see  Dowglass  v.  WaddeU,  17  L.  R.  Jr.  p.  384. 

This  is  the  case,  though  the  share  in  question  may  be  directed 
to  fall  into  the  residue  in  certain  events,  which  do  not  happen. 
In  re  MereditKs  Trusts,  3  Ch.  D.  757. 

It  appears  to  be  immaterial  that  the  residue  is  fidven  only  Residue 

.  "  "^    i<  gfter  pay. 

after  deducting  or  after  payment  of  the  sums  already  appointed,  ment "  of 
FalhnerY.  BuOer,  Amb.  514;  Carter  v.  TaggaH,  16  Sim.  423;  ^®^'^ 
In  re  Harries'  Trust,  Joh.  199. 

If  it  can  be  shown,  that  by  the  word  i-esidue  the  testator  Specific 

residue. 

means  no  more  than  the  precise  sum  which  remains  after  the 
other  gifts  are  provided  for,  the  gift  of  the  residue  is  in  effect 
the  gift  of  a  specific  sum,  and  will  not  carry  lapsed  shares.  In 
re  Jeaffreson's  Trusts,  L.  R  2  Eq.  276. 

The  case  of  Easum  v.  Appleford,  10  Sim.  274 ;  5  M.  &  Cr. 
56,  if  it  can  be  supported  at  all,  must  be  supported  on  these 
grounds.     See,  too,  Lakin  v.  Ldkin,  13  W.  R.  704. 
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Chap. 


Eesidue  of 
specific  part 
of  testator's 
own  property. 


Residue  of 
fund  of 
personalty. 


General 
residue  and 
residue  of  a 
])articular 
fund. 


General  re- 
siduary gift. 


2.  As  to  the  residue  of  a  particular  portion  of  the  testator's 
own  property : 

Where  a  testator  disposes  of  part  of  his  lands  in  a  particular 
parish  to  A.  and  devises  the  residue  of  those  lands  to  B.,  the 
devise  to  B.  is  specific,  and  will  not  carry  a  lapsed  share.  In 
re  Brown's  Tnuats,  1  K.  &  J.  522  ;  Springett  v.  Jenni/nga,  6 
Ch.  333. 

In  the  case  of  personalty,  where  the  testator  cannot  be  sup- 
posed to  have  in  his  mind  the  distinct  portions  of  which  the 
property  is  composed,  different  rules  apply.  Thus,  if  he  disposes 
of  a  particular  portion  of  his  personalty,  and  then  gives  the 
residue  of  that  portion,  whether  it  is  described  as  residue  not 
otherwise  disposed  of  or  after  payment  of  the  sums  previously 
given,  the  particular  residue  passes  shares  in  the  property  which 
lapse  or  are  in  validly  given.  De  Trafford  v.  Tempest,  21  B. 
564 ;  Aaton  v.  Woody  43  L.  J.  Ch.  715 ;  Champney  v.  Davy,  11 
Ch.  D.  949 ;  In  re  Larki/ng ;  Larking  v.  Larking^  34  Ch.  D. 
310 ;  see  Fee  v.  M'Manus,  15  L.  R  Jr.  31. 

A  gift  of  particular  residue  ''  not  specifically  bequeathed  "  will 
not  carry  lapsed  portions  of  the  property,  if  there  is  a  general 
residuary  bequest,  though  the  latter  may  be  given  with  precisely 
the  same  words.    Patching  v.  Bamett,  28  W.  R.  886,  890. 

Upon  the  question  whether  a  gift  of  a  residue  is  a  gift  of  the 
general  residue  or  only  of  the  residue  of  a  particular  fund,  see 
Om/numey  v.  Bvicker,  T.  &  R.  260 ;  Legge  v.  AsgiU,  ib.  265  n. ; 
Wrench  v.  Jutting,  8  B.  521 ;  Boys  v.  Morgan,  9  Sim.  289 ; 
3  M.  &  Cr.  661 ;  Markham  v.  Ivatt,  20  B.  579 ;  JuU  v.  Jacobs, 
3  Ch.  D.  703. 

3.  As  to  a  general  residue  : 

A  general  residuary  gift  passes  everything  not  disposed  of, 
whether  the  testator  has  not  attempted  to  dispose  of  it,  or 
whether  the  disposition  fails  by  lapse  or  any  other  event 
Bernard  v.  MinshuU,  Johns.  276 ;  Re  Bagot ;  Baton  v. 
Ormerod,  (1893)  3  Ch.  348. 

It  also  passes  property  attempted  to  be  appointed.  Spooner*s 
Trust,  2  Sim.  N.  S.  129. 

And  a  gift  of  general  residue  "  not  otherwise  disposed  of,"  or 
"not  herein  specifically  bequeathed,"  will  pass  property  not 
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effectually  disposed  of.     Green  v.  Dunn,  20  B.  6  ;  De  Trafford    Chap,  xix. 

V.  Tempest,  21  B.  564 ;  Patching  v.  Bamett,  28  W.  R.  886, 

890. 

A  residuary  gift  has  even  been  held  to  include  property 
directed  to  be  considered  as  part  of  the  testator's  personal 
estate,  and  to  go  in  a  due  course  of  administration.  Scott  v. 
Moore,  14  Sim.  35. 

Under  a  residuary  devise,  from  which  the  testatrix  excepted 
the  lands  subject  to  the  uses  of  her  marriage  settlement,  under 
which  she  took  an  ultimate  remainder  in  fee,  it  was  held  that 
the  remainder  in  fee  in  lands  conveyed  to  the  uses  of  the  settle- 
ment subsequently  to  the  date  of  the  will  passed.  Hughes  v. 
Janes,  11  W.  R.  898;  see  Torrens  v.  Millin^on,  26  W.  R. 
758. 

A  recital  by  the  testator  in  his  will  that  certain  property  is  Recital  of 
settled  in  a  particular  manner,  though  it  is  not  so  settled,  does  ^  ^^^^  ' 
not  prevent  the  property  from  passing  under  a  gift  of  residue. 
In  re  Bagot ;  Paton  v.  Ormerod,  (1893)  3  Ch.  348,  overruling, 
so  far  as  contra,  Circititt  v.  Perry,  23  B.  275 ;  Har)^  v.  Hai^^s, 
I.  R.  3  Eq.  610;  Hawks  v.  Long^ndge,  29  L.  T.  N.  S.  449  ; 
Clibbom  v.  Clibbom,  9  Ir.  Jur.  381. 

The  terms  in  which  the  residue  is  given  may  exclude  certain  Reslduo 

_.     £_        •.  Jimited  by 

property  irom  it.  restrictive 

Thus,  if  the  testator  declares  his  intention  of  disposing  of  ^^'o'*^®- 
certain  property  by  codicil,  a  gift  of  residue  "  not  reserved  to  be 
disposed  of  by  codicil "  does  not  pass  the  reserved  property  if  no 
disposition  is  made  of  it.    Davers  v.  Dewes,  3  P.  W.  40. 

So,  too,  though  a  "  small "  balance  would  include  any  balance  **  Small 
that  may  happen  to  remain  after  making  the  payments  directed  ^™*^°^  ^'*- 
by  the  testator,  a  bequest  of  the  "  small  remainder  '*  will  not 
include  interests  that  lapse.     Page  v.   Young,  19   Eq.  501 ; 
A.-G.  V.  Johnstone,  Amb.  57G ;  see  Bland  v.  Lamb,  2  J.  &  \V. 
399. 

Where  property  is   excepted  from  a  residue,  and  the  only  Property 
object  of  the  exception  is  to  make  a  particular  bequest,  which  ^siTne.    ^^"^ 
fails,  the  excepted  property  falls  into  the  residue.     Evans  v. 
Jones,  2  Coll.  516 ;  Wingfield  v.  Newton,  cit.  2   Coll.  .520 ; 
nompsan  v.  Whitelock,  7  W.  R.  625 ;  4  De  G.  &  J.  490 ;  see 

T.w.  o 
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<^ftP'  ^^^    Tatham  v.  VevTion,  29  B.  604;    Torrena  v.   MiUington,  26 
W.  R.  753 ;  Blight  v.  HartnoU,  23  Ch.  D.  218. 

Similarly,  if  the  exception  can  be  read  as  intended  only  to 
exclude  the  property  from  a  trust  for  sale  to  which  the  residue 
is  subject,  the  property  excepted  passes  to  the  residuary  legatees. 
James  v.  Irving,  10  B.  276 ;  Dobson  v.  Banks,  32  B.  259. 

On  the  other  hand,  if  the  residue  is  given  charged  with  debts, 
and  certain  property  is  exonerated  from  the  charge  and  excepted 
from  the  residue,  it  will  not  pass  with  the  residue  on  failure  of 
the  particular  bequest.     Wainman  v.  Field,  Kay,  507. 
Residue  of  Where  the  residue  itself  is  distributed  in  certain  shares,  and 

residue.  ^  legacy  IS  given  out  of  one  of  the  shares,  followed  by  a  dis- 

position of  the  residue  of  such  share,  the  legacy  is  undisposed 
of,  if  the  legatee  predeceases  the  testator.  Skrymsher  v. 
Northcote,  1  Sw.  566 ;  Lloyd  v.  Lloyd,  4  B.  231. 

So,  where  the  residue  is  given  as  to  one-fourth  on  tmsts 
which  fail,  a  gift  of  the  residue  of  that  residue  will  not  carry 
the  lapsed  fourth.     Simmons  v.  Rudcdl,  1  Sim.  N.  S.  115. 

A  bequest  of  residue  beyond  a  sum  of  £10,000,  directed  to  be 
set  apart  out  of  the  residue,  will  not  carry  lapsed  portions  of  the 
£10,000.     Green  v.  PeHiuee,  5  Ha.  249. 
Revocation  of       Where  the  residue  is  given  between  several  persons  nomina- 
residue  ^^^  ^  tenants  in   common,  and  the  gift  to  one  of  them  is 

revoked,  the  gift  of  that  share  lapses,  whether  the  revocation  be 
of  the  share  or  of  the  trusts  of  the  will,  so  far  as  they  relate  to 
the  share.  CressiveU  v.  Cheslyn,  2  Ed.  123;  Ramsay  v.  Shd- 
merdine,  L.  R.  1  Eq.  129 ;  Sykes  v.  Sykes,  4  Eq.  200  ;  3  Ch, 
301. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put  the 
other  residuary  legatees  on  an  equality  with  the  one  whose 
share  is  revoked,  the  revoked  share  passes  to  the  others. 
Vaudrey  v.  Howard,  2  W.  R  32. 

Where  the  residue  is  completely  disposed  of,  and  by  a  subse- 
quent clause  the  testator  directs  that  another  person  is  to  take 
a  share,  the  effect  of  a  revocation  of  the  latter  gift  is  to  leave 
the  earlier  gift  of  the  whole  residue  effectual.  Harris  v.  Davis, 
1  Coll.  416. 

For  the  construction  of  a  will  where  a  residue  was  given  to 
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legatees  in  proportion  to  their  legacies,  and  the  testator  by  a    Chap,  xix. 
codicil  revoked  some  of  the  legacies,  and  gave  other  legacies  in 
substitution  for  them,  see  In  re  Courtauld'8  Estate ;  Courtavld 
V.  Cawston,  W.  N.  (1882),  185  ;  and  see,  too,  Hall  v.  Seve^ime, 
9  Sim.  515. 

Where  a  testator  revokes  or  alters  a  gift  of  a  share  of  residue,  Direction  that 
and  directs  that  the  share,  or  the  share  subject  to  the  alteration,  residue  shall 
shall  fall  into  residue,  there  is  no  lapse,  but  the  share  is  divisible  J^jJ*^ 
amongst  the  other  residuary  legatees.  In  re  Palmer ;  Palmer 
V.  Anmvortk,  (1893)  3  Ch.  369,  overruling  HumhU  v.  Shore,  7 
Ha.  247 ;  1  H.  &  M.  550.  The  cases  in  which  Humble  v.  Shore 
was  followed,  Lightfoot  v.  BurstaU,  1  H.  &  M.  546 ;  In  re 
Barker* 8  Estate;  Hetherington  v.  Longridge,  15  Ch.  D.  635; 
Re  Bevis's  Trvsts,  20  W.R.  359  ;  and  In  re  Savages  Tr^uats, 
-50  L.  J.  Ch.  131,  must  also  be  taken  as  overruled,  as  the  prin- 
ciple oi  In  re  Palmer  must  extend  to  all  directions  that  a  share 
of  residue  which  the  will  does  not  fully  dispose  of  shall  fall  into 
residue.  See  also  Crawshaw  v.  Crawshaw,  14  Ch.  D.  817 ;  2D 
W.  R  68  ;  In  re  Rhoades ;  Lane  v.  Rhoades,  29  Ch.  D.  142  ; 
In  re  BaUance,  42  Ch.  D.  62 ;  Re  Owen,  36  SoL  J.  539 ;  HoU 
gate  v.  Jennviigs,  37  Sol.  J.  303. 

Where  one  of  the  residuary  legatees  dies  and  the  testator,  by 
codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed,  it  has 
been  held  that  the  share  of  the  deceased  legatee  is  undisposed 
of.    Re  Mary  Wood^s  WiU,  29  B.  236. 

in.  Execution  of  General  Powebs  by  Residuary  Gifts. 

A.  General  Powers  before  the  WUls  Act. 

In  wills  before  the  Wills  Act  a  general  devise  did  not,  as  a  Effect  of  a 
rule,  carry  lands  over  which  the  testator  had  a  general  power  on^powera   ^^ 
of  appointment.    Hoste  v.  Blackm^n,  6  Mad.  190 ;  Roake  v.  ^^^^J^  J^® 

—^  __^_  __  _„  wills    ^CVa 

Benn,  4  BL  N.  S.  1. 

But  the  lands  subject  to  the  power  passed  : 

If  there  was  a  clear  disposition  of  lands,  and  the  testator  had  at  As  regards 
the  time  no  other  lands.    Standen  v.  Standen,  2  Ves.  Jun.  589 ;  ^^^  ^' 
e  B.  p.  C.  193  ;  Denn  v.  Roake,  6  Bing  475  ;  5  B.  &  C.  732  ^ 
see  In  re  Mills;  Mills  v.  Mills,  34  Ch.  D.  186. 

o  2 
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Chap. 


Jlb  rogardfl 
personalty. 


If  at  his 
death  the 
testator  has 
DO  property 
but  that  sub- 
ject to  the 
power. 


It  was  necessary  that  there  should  be  a  clear  disposition  of 
lands,  and  not  merely  such  general  words  as  estate  or  property, 
though  they  would  be  sufficient  to  pass  the  proper  lands  of  the 
testator.     Jones  v.  Curry,  1  Sw.  66 ;  Evans  v.  Uvans,  23  B.  1. 

The  land  subject  to  the  power  was  allowed  to  pass  only  in 
order  to  give  effect  to  the  words  of  the  will,  and  not  because 
the  testator  had  shown  an  intention  to  execute  the  power,  and 
therefore  only  so  much  of  the  land  subject  to  the  power  was- 
allowed  to  pass  as  was  sufficient  to  give  effect  to  the  words  of 
the  will.  Thus,  if  a  testator  had  freeholds  and  a  power  of 
appointment  over  freeholds  and  copyholds,  a  devise  of  his  free- 
holds and  copyholds  passed  only  the  copyholds  and  not  the 
freeholds  subject  to  the  power,  Lewis  v.  Llewellyn,  T.  &  R* 
104 ;  Napier  v.  Napier,  1  Sim.  28. 

But  a  gift  of  real  and  personal  estate  where  the  testator  had 
no  real  estate,  but  had  a  power  of  appointing  real  and  pereonal 
estate,  passed  both  the  real  and  personal  estate  subject  to  the 
power.     Standen  v.  Standen,  2  Ves.  Jun.  589  ;  6  B.  P.  C.  193, 

These  rules  were  not  applicable  to  personalty,  since,  though 
the  testator  might  not  at  the  time  of  the  bequest  have  possessed 
any  property  but  that  subject  to  the  power  which  could  have 
passed  under  the  bequest,  it  would  have  been  effectual  with 
regard  to  after-acquired  property. 

Therefore,  if  there  was  at  the  testator's  death  any  property 
upon  which  the  words  of  general  gift  could  take  effect,  the 
power  was  not  executed.  Jones  v.  Gui^,  1  Sw.  66 ;  Langham 
V.  Nenny,  3  Ves.  467 ;  Croft  v.  Slee,  4  Ves.  60 ;  Bradley  v. 
Westcott,  13  Ves.  445 ;  Bv^kland  v.  Barton,  2  H.  Bl.  136  ; 
Jones  V.  Tucker,  2  Mer.  533. 

It  has  also  been  said  that  even  if  there  was  at  the  testator's 
death  no  other  property  upon  which  the  general  words  could 
operate,  the  power  would  nevertheless  not  be  executed.  In  all 
the  cases,  however,  cited  in  support  of  this  proposition,  there 
was  some  property  besides  that  subject  to  the  power.  See 
supra.  In  Jones  v.  Tucher,  supra,  which  goes  nearest  to  the 
point,  there  were  apparently  arrears  of  rent  due  to  the  testatrix 
at  the  time  of  her  death  ;  and  see  Hunipliery  v.  Hurapkery,  36 
L.  T.  90. 
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On  the  other  hand,  a  power  vested  in  a  married  woman  has    Chap,  xix 
been  held  to  be  executed  by  a  general  gift  in  her  will  when  Power  vested 
there  was  nothing  else  at  her  death  upon  which  the  gift  could  woman. 
operate  (see  post),  and  there  seems  to  be  no  apparent  reason 
why  married  women  should  in  this  respect  differ  from  other 
persons. 

With  regard  to  realty,  it  is  clear  that  where  a  married  woman 
had  a  power  to  appoint  realty,  a  general  devise  of  her  real  and 
personal  property  passed  the  estate  subject  to  the  power,  there 
being  nothing  else  upon  which  the  devise  could  operate.  Curteis 
¥.  Kenrick,  3  M.  &  W.  461 ;  9  Sim.  443  ;  Churchill  v.  Dihbin, 
9  Sim.  447  n. 

Where  the  property  subject  to  the  power  was  personalty,  the 
cases  go  to  this  : 

1.  Where  a  married  woman  had  a  power  of  appointment,  and 
no  other  property  at  the  date  of  the  will,  but  at  her  death  there 
was  some  separate  estate  upon  which  the  will  could  operate,  a 
general  gift  did  not  execute  the  power.  Lovell  v.  Knight]  2 
Sim.  275,  affirmed  on  appeal.  LeTapt^i^re  v.  Valpy,  5  Sim. 
108 ;  Evans  v.  Evans,  23  B.  1. 

2.  But  if  at  her  death  there  was  nothing  upon  which  the  will 
could  take  effect,  the  power  was  executed.  Shelford  v.  Acland, 
23  B.  10,  where,  however,  the  will  was  since  the  Wills  Act. 
A,-0.  V.  WiUcinaon,  L.  K  2  Eq.  816 ;  see  In  re  Herdman's 
Trust,  31  L.  K.  Jr.  87. 

B.  OeTtei^al  Powers  after  the  Wills  Act. 

Sect.  27  of  the  Wills  Act  enacts  that  a  general  devise  of  the  Effect  of 
real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  thlfw/llH  Act 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  ^^  general 

,  ,  .  powers. 

his  will  or  otherwise  described  in  a  general  manner,  shall  be 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be)  which  he  may 
have  power  to  appoint,  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power  unless  a  con- 
trary intention  shall  appear  by  the  will.  And  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator  or  any  bequest  of 
personal  property  described  in  a  general  manner  shall  be  con- 
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Chap.  XIX.  strued  to  include  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may  be)  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power  unless  a 
contrary  intention  shall  appear  by  the  will 

The  effect  of  the  section  is  to  put  property  over  which  the 
testator  has  a  general  power  of  appointment  in  the  same  posi- 
tion as  his  own  property. 
Testamentary       -^  power  to  appoint  by  will  only  is  a  general  power  within 
|K)wer.  the  section.    Re  PmveU's  Trust,  18  W.  R  228  ;  39  L.  J.  Ch.  18». 

A  power  to  appoint  generally,  with  the  exception  of  specified 
persons,  is  not  a  general  power  within  the  section.  In  re 
Byron's  Settlement ;  WUliams  v.  Mitchell,  (1891)  3  Ch.  474. 

Such  a  power  might  be  within  the  section  if  the  excepted 

persons   were   dead   when   the   power   was  exercised.     In  re 

Byron's  Settlement,  sxiyra. 

Power  to  A  power  to  appoint  by  will  expressly  referring  to  the  power 

^Ei^wfemng    ^^  ^^^  ^  general  power  within  the  section.     In  re  Phillips^ 

to  power.         Robinson  v.  Bv/rke,  41  Ch.  D.  417 ;  In  re  Tai-rant's  Trust,  5a 

L.  J.  Ch.  780 ;  Phillips  v.  Cayley,  43  Ch.  D.  222  (overruling 

In  're  Marsh ;  Mason  v.  Thome,  38  Ch.  D.  630) ;  In  re  Davies ; 

Davies  v.  Davies,  (1892)  3  Ch.  63. 

A  power  to  appoint  "  that  any  sum  or  sums  of  money  not 
exceeding  altogether  the  sum  of  2O,0O0Z.,  shall  be  raised  and 
paid  "  is  exercised  by  a  general  devise  and  bequest  by  virtue  of 
this  section.     In  re  Jones ;  Ch^eene  v.  Gordon,  34  Ch.  D.  65. 

The  fact  that  the  power  is  contained  in  a  settlement  made 
by  the  testator  before  the  date  of  his  will  raises  no  presumption 
that  the  will  was  not  intended  to  execute  the  power.     In  r^ 
Clark's  Estate;  Maddick  v.  Marks,  14  Ch.  D.  422. 
Contrary  A  contrary  intention  is  not  indicated  by  an  express  confirma* 

tion  of  the  trusts  of  the  instrument  creating  the  power,  where 
there  is  anything  to  which  such  confirmation  can  apply ;  as^ 
for  instance,  other  settled  property  or  prior  trusts  of  the  property 
over  which  the  testator  has  the  power,  though  the  property 
may  be  disposed  of  in  default  of  appointment.  Lake  v.  Gurrie, 
2  D.  M.  &  G.  636 ;  Hutchin  v.  Osborne,  4  K.  &  J.  252 ;  3  De 
G.  &  J.  142. 


intention. 
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Nor  by  the  faxjt  that  a  life  interest  is  given  to  a  person  when,    c?hap.  xix. 
if  that  person  survives  the  testator,  the  power  will  be  gone. 
ThoTiias  V.  Jones,  2  J.  &  H.  475 ;  1  D.  J.  &  S.  63. 

But  it  has  been  held  that  a  gift  of  property  "  not  otherwise 
disposed  of"  do^s  not  execute  a  power  where  the  property 
subject  to  the  power  is  disposed  of  in  default  of  appointment. 
Mos8  V.  Harter,  3  Sm.  &  G.  458,  sed  qu. ;  see  Bush  v.  Cowan, 
9  Jur.  N.  S.  429  ;  11  W.  R  395. 

The  section  applies  as  well  to  a  general  residuary  bequest  as 
to  a  gift  of  a  general  pecuniary  legacy.  Spooner's  Trust,  2  Sim. 
N.  S.  129 ;  Clifford  v.  aifford,  9  Ha.  675 ;  A.-O.  v.  Bracken- 
hvnj,  1  H.  &  C.  782 ;  Hawthorn  v.  Shedden,  3  Sm.  &  G.  293  ; 
Shelford  v.  Aclcmd,  23  B.  10 ;  ite  Wilkinson,  4  Ch.  587. 

A  direction  to  executors  to  pay  the  testator's  debts  out  of  Eflfect  upon  a 
his  personal  estate  operates  as  an  execution  of  a  general  ^a^direction 
power  in  favour  of  the  executor.  Wilday  v.  Bamett,  6  Eq.  topayd^^^ts. 
193. 

A  simple  direction  to  pay  debts  without  the  appointment  of 
an  executor  would  have  tlie  same  eflfect.  Laing  v.  Cowan,  24 
B.  112. 

But  the  mere  appointment  of  an  executor  would  probably 
not  be  enough.  Per  Wickens,  V.-C,  In  re  Davies*  Trusts,  13 
Eq.  166. 

By  the  combined  eflfects  of  sects.  24  and  27,  a  general  power  Power  exer- 
niay  be  exercised  by  a  general  gift  in  a  will  made  prior  to  the  ^^e  previous 
instrument  creating  the  power,  and  it  is  now  settled  that  a  *<>  instrument 

o  '^  '  creating 

general  devise  or  bequest  executes  a  general  power  contained  in  power. 
a  settlement  subsequently  made  by  the  testator,  though  the  will 
thereby  makes  the  whole  settlement  nugatory.  Boyes  v.  Cook, 
14  Ch.  D.  53  ;  Airey  v.  Bower,  12  App.  C.  263,  overruling  In  re 
Rudings  Settlement,  14  Eq.  266 ;  see,  too,  In  re  Heimando ; 
Hernando  v.  Sawtell,  27  Ch.  D.  284. 

A  subsequent  power  created  by  the  testator  will  of  course 
d  fortiori  be  executed  where  the  previous  will  expressly  gives 
all  property  over  which  the  testator  has  any  power.  Patch  v. 
Shore,  2  Dr.  &  Sm.  589  ;  Re  OUVs  Trusts ;  PengeUey  v.  Herbert, 

54  L.  T.  677. 
Or  where  the  will  expressly  refers  to  the  property,  which  is 
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afterwards  settled  by  the  testator,  who  reserves  to  himself  a 
power.  StUlman  v.  Weedon,  16  Sim.  26  ;  Meredyth  v. 
Meredyth,  I.  R.  5  Eq.  565 ;  Cofield  v.  Pollard,  3  Jiir.  N.  S. 
1203. 

The  same  is  the  case  where  the  power,  though  existing  at 
the  date  of  the  yrill,  is  then  only  contingent,  being  given  to  the 
survivor  of  two  persons  of  whom  the  testator  is  one.  Thcmias 
V.  Jones,  2  J.  &  H.  475  ;  1  D.  J.  &  S.  63.    See  p.  75,  ante. 

Where  the  settlor  and  testator  were  the  same  person  and  the 
power  was  to  be  executed  by  a  last  will,  and  the  testator  made 
a  will  before  and  another  after  the  creation  of  the  power,  the 
latter  purpoiling  to  be  his  last  will,  it  was  held  that  the  first 
will  was  not  meant  to  be  an  execution  of  the  power.  Pettinger 
V.  Ambler,  L.  R  1  Eq.  510. 

Where  the  facts  were  first  settlement,  with  power  to  appoint 
by  deed  or  will,  will  purporting  to  execute  only  the  power  in 
this  settlement,  second  settlement  under  the  power  in  the  first, 
and  creating  a  power  to  appoint  by  will,  the  will  wa«  held  not 
to  execute  the  power  in  the  second  settlement.  Thompson  v. 
Simpson,  50  L.  J.  Ch.  461  ;  see,  however,  Airey  v.  Bower,  12 
App.  C.  263. 

It  does  not  appear  to  have  been  decided  that  a  mere  general 
gift  will  execute  a  power  subsequently  given  to  the  testator 
by  third  persons,  though  there  can  be  no  doubt  that  it  would. 

But  a  general  gift  will  not  execute  a  power  given  to  the 
testator  by  the  will  of  a  person  who  survives  him.  Jones  v. 
Sauthall,  32  B.  31. 

An  appointment  to  executors  of  a  fund,  over  which  the 
testator  has  a  general  power,  takes  the  fund  away  from  the 
donees  in  default  of  appointment,  though  some  of  the  trusts 
declared  by  the  testator  may  fail  or  trusts  only  exhausting  part 
of  the  fund  are  declared.  Chamberlain  v.  Hutchinson,  22  B. 
444;  Keoums*  Estate,  I.  R.  1  Eq.  372  ;  Brickendenv,  WiUiams, 
7  Eq.  310 ;  Wilkinson  v.  Schneider,  9  Eq.  423 ;  Sct*iven  v. 
Sandom,  2  J.  &  H.  743  ;  In  re  Pinede's  Settlement,  12  Ch.  D. 
667  ;  In  re  IckeringilVs  Estate;  Hinsley  v, Ickeringill,  17  Cb. 
D.  151;  Blight  v.  HavtnoU,  23  Ch.  D.  218;  see  Re  Horton; 
HoHon  V.  Perks,  51  L.  T.  420. 
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The  rule  applicable  to  personalty  applies  also  to  real  estate.    Chap.  XIX. 
subject  to  a  power,  so  that  an  appointment  to  trustees  upon  Real  estate 
trust  for  a  person,  who  predeceases  the  testator,  takes  the  estate  ^^er. 
from  the  persons  entitled  in  default  of  appointment.     In  re 
Van  Hagen;  Sperling  v.  liochfoH,  16  Ch.  D.  18;  WiUoughby 
Osborne  v.  Holyoake,  22  Ch.  D.  238. 

The  same  doctrine  has  been  applied  where  a  general  power  Power  ex- 
was  exercised  by  a  marriage  settlement.     The  settlor  was  held  deed, 
to  have  made  the  property  subject  to  the  power  her  own,  so 
that  upon  failure  of  the  ultimate  trusts  of  the  settlement  there 
was  a  resulting  trust  for  the  settlor.    In  re  Scott;  Scott  v. 
Hanbuiv/,  (1891)  1  Ch.  298. 

The  question  whether  the  appointed  fund  is  taken  away  from 
the  persons  entitled  in  default  of  appointment  for  all  purposes, 
so  that  if  the  dispositions  of  the  will  fail  the  property  goes  to  the 
heir-at-law  or  next-of-kin  of  the  testator,  is,  however,  one  of 
intention,  and  if  an  intention  can  be  gathered  from  the  will  to 
dispose  of  the  fund  for  particular  purposes  only,  the  fund  goes 
as  in  default  of  appointment  if  those  purposes  fail. 

Thus  a  mere  direction  to  pay  debts  takes  the  fund  from  the 
persons  entitled  in  default  of  appointment  only  so  far  as  it  is 
required  to  pay  the  debts.     Laing  v.  Cowan,  24  B.  112. 

And  where  a  testatrix  by  her  will  only  exercised  the  power 
by  appointing  the  property  to  her  husband  for  life  and  then  to 
her  niece,  and  appointed  an  executor,  but  made  no  other  dispo- 
sition of  her  property,  it  was  held  that  on  the  death  of  the 
niece  before  the  testatrix  the  property  went  as  in  default  of 
appointment.  In  re  Thurston;  Tliurston  v.  Evans^  32  Ch.  D. 
508. 

A  distinction  has  been  drawn  between  an  appointment  of  the 
fund  to  a  legatee  direct  and  an  appointment  to  trustees  for  the 
legatee.  In  the  former  case  it  has  been  held  that  the  fund 
goes  as  in  default  of  appointment  if  the  legatee  dies  before  the 
testator.  Be  Daviea  Tincsts,  13  Eq.  163 ;  In  re  De  LusVa 
Trusts,  3  L.  R  Jr.  232 ;  see  Coxen  v.  Rowland,  (1894)  1  Ch. 
406. 

The  fact  that  the  testator  distinguishes  between  the  property 
subject  to  the  power  and  his  other  property,  and  deals  with  each 
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separately,  has  also  been  considered  important  as  showing  an 
intention  not  to  make  the  appointed  property  part  of  the 
testator's  assets  for  all  purposes.  Easuvi  v.  Appleford,  5 
M.  &  Cr.  56 ;  In  re  De  Lusi's  TriLsts,  3  L.  R.  Ir.  232.  See 
Biddulph  V.  WiUiams,  1  Oh.  D.  203 ;  Coxen  v.  Rowlaru), 
(1894)  1  Ch.  406. 

Probably  the  distinctions  which  have  been  taken  in  some  of 
the  cases  would  not  now  be  followed.  See,  too,  Bristavj  v. 
Skirrow,  10  Eq.  1,  which  turned  on  the  language  of  the  power  ; 
Hoare  v.  Osboime,  12  W.  R.  661  ;  33  L.  J.  Ch.  586 ;  10  Jur. 
N.  S.  694,  a  case  which  has  not  been  approved.  See  In  re 
Pinedi's  Settlement  Trusts,  48  L.  J.  Ch.  741,  743,  per  Jessel, 
M.R. ;  In  re  De  Lu&Vs  Trusts,  3  L.  R.  Ir.  232,  p.  240. 

Where  a  general  power  of  appointment  over  a  fund  is  executed 
by  will,  the  executors  of  the  will  are  the  proper  persons  to 
administer  and  give  a  discharge  for  the  fund.  In  re  Fhilbrick's 
Trusts,  13  W.  R.  570 ;  34  L.  J.  Ch.  368  ;  Hayes  v.  Oatley,  14  Eq, 
I  \  In  re  Hoshin's  Trusts,  5  Ch.  D.  229 ;  6  ib,  281. 

It  is  however  doubtful  whether  this  rule  applies  in  the  case  of 
a  will  of  a  married  woman  under  a  power,  in  cases  not  within 
the  Married  Woman's  Property  Act,  1882.  See  Davidson, 
Precedents,  vol.  iv.,  p.  585. 

A  general  devise  or  bequest  will  not,  under  sect.  27,  execute 
a  power  of  revocation  and  new  appointment.  Pomfret  v. 
Perring,  18  B.  618  ;  5  D.  M.  &  G.  775 ;  Palvier  v.  Newell,  20 
B.  32 ;  Charles  v.  Burke,  43  Ch.  D.  223,  n. ;  In  re  Brace ; 
Welch  V.  Colt,  (1891)  2  Ch.  671. 

However,  a  general  bequest  by  will  has  been  held  to  exercise 
a  general  power,  which  had  been  previously  exercised  by  a 
testamentary  appointment  not  referred  to  in  the  will,  and 
thereby  to  revoke  the  testamentary  appointment.  In  re  Gibbes* 
Settlement ;  White  v.  Randolf,  37  Ch.  D.  143. 


IV.  Question  between  Real  and  Personal  Residue. 


Effect  of  Difl&culties  sometimes  arise  as  to  the  eflfect  of  residuary  gifte 

subiocVto^       when  a  testator  has  a  general  testamentary  power  of  disposition 
general  power,  over  settled  land  which  is  sold  under  powers  in  the  settlement. 
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A  general  devise  of  lands,  or  of  lands  over  which  the  testator    Chap.  XIX. 
has  power  to  dispose,  will  not  exercise  a  power  of  appointment 
over  the   proceeds  of  sale  of  lands  settled  on  trust  for  sale. 
Adams  v.  AusteUy  3  Russ.  461. 

Where  a  testatrix  had  a  general  power  of  disposition  by  will 
over  land,  which  was  subject  to  a  power  of  sale  and  reinvest- 
ment in  land  with  her  consent,  and  the  land  was  sold  and  the 
proceeds  paid  to  her,  it  was  held  that  a  general  residuary 
bequest  passed  the  proceeds  of  sale.  Chandler  v.  Pocock,  15 
Ch.  D.  491 ;  16  Ch.  D.  648 ;  see  In  re  Harman ;  Lloyd  v. 
Tardy,  (1894)  3  Ch.  607. 

And  where  a  testator  has  a  general  testamentary  power  over 
a  settled  estate,  portions  of  which  are  sold  with  his  consent  under 
the  usual  powers,  and  there  is  no  third  person  who  can  claim 
to  have  the  proceeds  invested  in  land,  the  proceeds  of  portions 
of  the  settled  estate  sold  with  the  testator's  consent  pass  under 
a  general  residuary  bequest,  and  not  under  a  residuary  devise. 
GaU  V.  Qale,  21  B.  349 ;  Blahe  v.  Blake,  15  Ch.  D.  481. 

On  the  other  hand,  if  there  is  a  third  person  having  an 
intermediate  interest,  who  has  an  equity  to  have  the  proceeds 
of  sale  laid  out  in  land,  a  general  residuary  gift  will  not  pass 
the  proceeds  of  sale.  Oillies  v.  LoTiglands,  4  De  G.  &  S.  379  ; 
In  re  Greaves*  Settlevient,  23  Ch.  D.  313. 

Money  arising  from  the  sale  of  land  in  Staffordshire  held  on 
trust  for  reinvestment  in  land  in  England,  to  which  the  testator 
was  absolutely  entitled  in  the  event  of  his  death  without  issue, 
which  happened,  was  held  to  pass  under  a  devise  of  his  residuary 
real  estate,  and  not  under  a  devise  of  land  in  Staffordshire  or 
under  a  gift  of  the  residuary  personalty.  In  re  Duke  of 
Cleveland's  Settled  Estates,  (1893)  3  Ch.  244. 

Where  a  testator  has  power  to  devise  lands  and  also  to 
appoint  a  sum  charged  upon  the  land,  a  general  devise  will  not 
operate  as  an  appointment  of  the  sum  so  charged,  which  will 
pass  under  a  general  residuary  bequest.  Farmer  v.  Bradford, 
3  Russ.  354  ;  aifford  v.  Clifford,  9  Ha.  675. 

The  rents  of  land  which  is  devised  contingently  fall,  until  the 
contingency  happens,  into  the  real  residue.  In  re  Freme ;  Freme 
V.  Logani,  65  L.  T.  183 ;  60  L.  J.  Ch.  562. 
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Special  powei-s  are  not  within  sect  27  of  the  Wills  Act 
Cloves  V.  Awdry,  12  B.  604 ;  Russell  v.  Russell,  12  Ir.  Ch.  377 ; 
Re  Gaplin's  Will,  2  Dr.  &  Sm,  527  ;  Hwmphery  v.  Hvmvphery, 
36  L.  T.  90 ;  Holyland  v.  Lewin,  26  Ch.  D.  266. 

Nor  are  they  within  sect  25,  so  that  where  a  testamentary 
appointment  under  a  special  power  fails,  a  residuary  gift  will 
not  by  viilue  of  that  section  pass  the  property,  the  appointment 
whereof  has  failed.  Holylaiid  v.  Lewin,  26  Ch.  D.  266,  over- 
ruling Freme  v.  Clement,  18  Ch.  D.  499. 

Since  the  Wills  Act  the  fact  that  a  person  who  purports  to 
devise  real  estate  has  no  real  estate,  but  has  a  special  power  to 
appoint  real  estate,  is  not  alone  suOficient  to  show  an  intention 
to  execute  the  power. 

It  is  a  question  of  construction  upon  the  whole  will,  whether 
the  special  power  was  intended  to  be  executed.  In  re  Mills; 
Mills  V.  MiUs,  34  Ch.  D.  186  ;  In  re  Esther  Williams ;  FouZkes 
V.  WiUiams,  42  Ch.  D.  93  ;  Peirce  v.  McNeale,  (1894)  1  I.  R. 
118. 

In  order  to  exercise  a  special  power  there  must  be  a  reference 
to  the  power  or  to  the  property  .subject  to  the  power,  or  an 
intention  otherwise  expressed  in  the  will  to  exercise  the  power. 
Wildbore  v.  Gregory,  12  Eq.  482 ;  Harvey  v.  Harvey,  28 
W.  R  478 ;  In  re  Herdman's  Trusts,  31  L.  R.  Ir.  87 ;  In  1-6 
HudcUeston;  Bruno  v.  Eyston,  (1894)  3  Ch.  695. 

1.  What  is  a  sufficient  reference  to  a  power. 

A  ratification  of  the  trusts  of  the  settlement  creating  a  power 
is  no  evidence  of  an  intention  to  execute  the  power.  Re  Bing* 
loes  Trust,  26  L.  T.  58. 
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A  recital  that  a  person  is  entitled  to  certain  funds  or  to  an  Chap.  XX. 
estate,  over  which  the  testator  has  a  power  of  appointment, 
will  not  amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Pennefather  v.  Pennefather,  I.  R.  7  Eq.  300;  L' Estrange 
V.  L* Estrange,  25  L.  R.  Ir.  399 ;  see  Lees  v.  Lees,  I.  R  5  Eq.  549 ; 
In  re  Walsh's  Trusts,  1  L.  R.  Ir.  320. 

A  reference  to  a  power  as  contained  in  a  settlement  of  1819, 
^hen  the  power  was,  in  fact,  contained  in  a  resettlement  of 
1839,  has  been  held  a  sufficient  reference.  Re  WUmot,  9  B. 
644. 

Words  referring  to  a  "  beneficial  power  "  do  not  privicl-  facie  Beneficial 
mean  a  special  power,  though  they  may  do  so  upon  the  language  P^'^®^- 
of  a  particular  will.     Ames  v.  Cadogan,  12  Ch.  D.  868 ;  Von 
BrockdorffY.  Malcolm,  30  Ch.  D.  172. 

Where  a  testator  gives  his  own  property  and  any  property  Effect  of  gift 
over  which  he  has  any  disposing  power,  and  he  has  only  a  ovw  whic^ 
special  power  of  appointment,  the  latter  words  may  be  STifficient  *^s**^^  ^^ 
to  include  a  special  power.     The  intention  must  be  gathered  power. 
from  the  whole  will.     The  cases  do  not  lay  down  any  general 
principles  and  are  not  easily  reconcileable. 

The  simplest  case  is  where  the  appointment  is  made  to  objects  Gift  not  in 
of  the  power,  and  is  not  in  excess  of  the  power.     In  such  a  case  power, 
the  power  will  be  exercised.     Oainsford  v.  Dvmn,  17  Eq.  405  ; 
In  re  Swinburne ;  Swmbwrne  v.  Pitt,  27  Ch.  D.  696. 

The  fact  that  the  will,  if  treated  as  an  execution  of  the  power,  Gift  in  excess 
gives  a  greater  interest  than  the  power  authorises,  for  instance,  ^  P^^®^- 
an  absolute  interest  instead  of  a  life  interest,  is  not  necessarily 
conclusive  against  an  exercise  of  the  power.     In  re  Teape^s 
Trusts,  16  Eq.  442. 

Nor  is  the  fact  that  a  part  of  the  property  is  given  for  Gift  to 
purposes  not  authorised  by  the  power  or  to  persons  who  are  objecte.°° 
not  objects  of  the  power.   Bailey  v.  Lloyd,  5  Russ.  330 ;  Pidgely 
V.  Pidgely y  1  Coll.  255 ;  In  re  Swinburne ;  Swinbic'tme  v.  Pitt, 
27  Ch.  D.  696. 

Nor  the  fact  that  the  property  is  given  as  a  residue  or  even  Trust  to 
that  it  is  given  upon  trust  io  pay  the  testator's  debts,  as  effect  ^  *^ 
may  be  given  to  this  trust  by  limiting  it  to  the  testator's  own 
property.      Cowx  v.  Foster,   1   J.  &   H.  30 ;  Ferries  v.  Jay, 
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Chap.  XX.  10  Eq.  550;  In  re  Teape's  Ti^usts,  16  Eq.  442  ;  In  re  Smin- 
hnme ;  Swinburne  v.  Pitt,  27  Ch.  D.  676 ;  see  In  re  Cotton ; 
Wood  V.  Cotton,  40  Ch.  D.  41 ;  Clogstoun  v.  WaZcott,  13  Sim. 
523/ is  not  to  be  followed  ;  see  In  re  Teape's  Trusts,  supra. 

But  each  of  these  circumstances  affords  an  argument  that  the 
will  was  not  intended  to  execute  the  power,  and  a  combination 
of  them  may  be  sufficient  to  prevent  the  power  from  being 
exercised.  See  Hope  v.  Hope,  5  Giff.  13 ;  In  re  Cotton ;  Wood 
V.  Cotton,  40  Ch.  D.  41. 

A  gift  of  "  all  my  property  whereof  I  have  power  to  dispose  " 
may  also  execute  a  special  power  if  the  circumstances  or  the 
language  of  the  will  are  sufficient  to  indicate  an  intention  io 
exercise  the  power.  Cooke  v.  Cunliffe,  17  Q.  B.  245 ;  Cowx  v. 
Foster,  1  J.  &  H.  30 ; .  Thoimton  v.  Thamton,  20  Eq.  599 ;  see 
In  re  Richardson's  T'i^usts,  17  L.  R  Ir.  436. 

2.  What  is  a  sufficient  reference  to  the  property  subject  to 
the  power. 
There  must  There  must  be  no  doubt  on  the  face  of  the  will  that  the 

«nce  to^iT        testator  is  referring  to  some  specific  fund  in  existence  at  the 
apecific  fund,    time  of  making  the  will. 

Therefore,  the  fact  that  property  of  the  same  kind  as  that 
subject  to  the  power  is  given  merely  in  general  terms — as,  for 
instance,  some  particular  kind  of  stock — ^will  not  execute  the 
power,  since  the  gift  would  be  satisfied  by  purchasing  the  stock 
in  question.  Wehh  v.  Honnor,  1  J.  &  W.  352 ;  Mattingley's 
Trusts,  2  J.  &  H.  427 ;  see  In  re  Wait ;  Workman  v.  Petgrave, 
30  Ch.  D.  617. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount  to 
the  fund  subject  to  the  power.  Jones  v.  Tucker,  2  Mer.  533 ; 
Davies  v.  Thorns,  3  De  G.  &  S.  347  ;  Forbes  v.  BaU,  3  Mer.  437, 
is  explained  in  Davies  v.  Thorns. 

Nor  that  legacies  are  given  largely  in  excess  of  the  testator's 
estate,  unless  the  property  subject  to  the  power  is  included  in 
it.     Loiue  v.  Pennington,  10  L.  J.  Ch.  83. 

On  the  other  hand  where  the  testator  uses  words  showing 
that  he  is  disposing  of  a  specific  fund,  the  power  will  be  executed. 
Lowndes  v.  Lowndes,  1  Y.  &  J.  446 ;  Innes  v.  Sayer,  7  Ha.  381 
3  Mac.  &  G.  607 ;  Rooke  v.  Rooke,  2  Dr.  &  S.  38 ;  David^s 
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Trwits,   Johns.  495;    Gratwick'a   TrustSy  L.   E.    1   Eq.  177;    Cliap. 
Fletcher  v.  Fletcher,  7  L.  R  Ir.  40. 

And  this  is  the  case  though  some  of  the  persons  in  whose 
favour  the  power  is  exercised  are  incapable  of  taking.  Grat- 
wickes  Trusts,  supra;  Bruce  v.  Bruce,  11  Eq.  371. 

Where  a  specific  fund  is  referred  to,  the  fact  that  the  fund 
subject  to  the  power  is  misdescribed,  or  that  the  donee  purports 
to  appoint  under  a  different  power,  makes  no  difference. 
Muckiidey  v.  Sison,  8  Sim.  561 ;  Bruce  v.  Bruce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  subject  to 
the  power  is  excepted  out  of  a  general  gift,  the  rest  of  the 
property  subject  to  the  power  passes.  Walter  v.  Mackie,  4 
Russ.  76 ;  Beid  v.  Reid,  25  B.  469. 

3.  There  is  a  third  class  of  cases  where  a  power  is  partially  Whether 
exercised  either  by  a  gift  of  some  of  the  property  subject  to  the  ^Qvd^J^^^ 
power  or  by  an  express  reference  to  the  power,  and  there  is  ^^f^^®^^' 
then  a  general  residuary  gift.    The  question  then  arises  whether  exercised. 
the  residuary  gift  executes  the  power  so  far  as  it  remains  un- 
executed. 

A  mere  residuary  gift  without  more  would  not  have  this  effect 
Hughes  v.  Turner,  3  M.  &  K  666 ;  Butler  v.  Oray,  5  Ch.  26. 

But  if  appointed  parts  of  the  fund  are  charged  on  the  residue, 
or  there  is  an  intention  expressed  to  appoint  the  whole  fund,  or 
there  is  evidence  on  the  face  of  the  will  that  the  testator 
treats  the  fund  subject  to  the  power  as  his  own,  a  residuary 
gift  may  execute  the  power  so  far  as  it  remains  unexecuted. 
EUioU  V.  Elliott,  15  Sim.  821 ;  Davies  v.  Fisher,  5  B.  201 ; 
Be  Comber's  Settlement,  14  W.  R  172 ;  Harvey  v.  Stracey, 
1  Dr.  73. 

And  a  gift  of  "  the  residue  of  my  property  and  over  which  I 
have  any  power  of  disposal  by  will  "  may  pass  a  share  of  a  fund 
appointed  by  the  will  under  a  special  power  to  a  person  not  an 
object  of  the  power.    In  re  Hunt's  Trusts,  31  Ch.  D.  308. 

Where  there  was  a  special  power  exercisable  by  the  survivor  K^pnblication 
of  a  husband  and  wife,  after  the  death  of  the  other  of  them, 
and  the  husband  made  a  will  in  the  lifetime  of  the  wife  con- 
taining words  sufficient  to  refer  to  the  special  power,  and  after 
her  death  re-published  the  will  by  a  codicil,  the  will  was  held  to 
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^^^P-  ^^-  execute  the  power.  In  re  Bldcklncrn  ;  Smiles  v.  Blackbiiini, 
43  Ch.  D.  75  ;  see  Hope  v.  Hope,  5  Giff.  13. 
Execution  of  Whei^e  property  is  appointed  under  a  power  and  a  power  of 
revocation.  revocation  is  reserved,  the  power  of  revocation  may  be  impliedly 
exercised  if  the  will  is  expressed  to  be  in  exercise  of  the  original 
power  or  appoints  the  property  subject  to  the  power.  See 
Quinn  v.  Armstrong,  I.  E.  11  Eq.  161. 

But  where  a  special  power  in  a  settlement  has  been  partially 
exercised  by  a  deed  reserving  a  power  of  revocation,  an  appoint- 
ment by  will  expressed  to  be  made  by  virtue  of  the  power  in 
the  settlement  or  otherwise  howsoever,  will  not  exercise  the 
power  of  revocation,  but  will  take  eflFect  only  on  the  unappointed 
property.     Pomfret  v.  Perring,  5  D.  M.  &  G.  775. 

And  a  will  expressly  exercising  a  special  power,  which  i» 
afterwards  exercised  by  a  deed  reserving  a  power  of  revocation^ 
will  not  operate  upon  so  much  of  the  property  as  is  well 
appointed  by  the  deed.  In  re  Wells'  Trusts;  Hardisty  v, 
Welle,  42  Ch.  D.  646. 

An  appointment  expressed  to  be  under  a  particular  power 
and  all  other  powers  enabling  the  testator,  may  take  effect 
upon  such  interest  as  the  testator  has  if  the  pailicular  power 
does  not  in  the  events  that  have  happened  become  exercisable. 
Sing  V.  Leslie,  2  H.  &  M.  68. 
Wliether  fund       ^^  Ae  case  of  a  special  power  over  a  fund  vested  in  trustees 

special  power  ^^  ^^  ^^^  ^^^^^  *^^*  ^^^  testator  can  without  special  authority 
can  be  ap-  appoint  new  trustees  of  the  fund  by  his  will.  The  fund  should 
new  tnistees.  therefore  be  administered  by  the  original  trustees.  Bush  v. 
Aldam,  19  Eq.  16 ;  Von  Brockdorff  y.  Malcolm,  30  Ch.  D.  172 ; 
see  Scotney  v.  Lomer,  29  Ch.  D.  535 ;  31  Ch.  D.  380 ;  In  re 
Cotton ;  Wood  v.  Cotton,  40  Ch.  D.  41 ;  In  re  Tyssen ;  Knight- 
Bruce  V.  Butteinvorth,  (1894)  1  Ch.  56. 
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CONVERSION. 


I.  What  Amounts  to  a  Direction  to  Convert. 
Property  directed   to  be  converted  is  considered  as  that    Chap.  xxi. 


species  of  property  into  which  it  is  to  be  converted,  and  passes  What 
to  a  legatee  or  devisee  as  if  the  conversion  had  actually  taken  direction  to 
place.  ^^'^^^'^ 

A  direction  that  land  is  to  be  considered  as  money  or  vice  Direction  that 
versa  will  not  work  a  conversion,  but  an  actual  change  of  one  coinsidered  ^ 
form  of  property  into  another  must  be  intended.     JohTison  v.  ™on«y  <>r  , 

*^     *-       ^  money  land. 

Arnold,  1  Ves.  Sen.  171 ;  A.-G.  v.  Mangles,  5  M.  &  W.  120 ; 
Edwards  v.  Tvxik,  23  B.  268  ;  3  D.  M.  &  G.  40. 

A  trust  for  sale  which  is  void  for  remoteness  does  not  effect  a 
conversion.     Goodier  v.  Edmunds,  (1893)  3  Ch.  455. 

A  direction  to  divide  does  not  imply  a  conversion.     Comick  Direction  to 
V.  Pearce,  7  Ha.  477  ;  Liicas  v.  BravdretK  28  B.  273.  '^''''^*- 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  realty  and  personalty 
and  previously  described  as  scattered  about  and  not  realised, 
coupled  with  a  direction  to  invest  some  of  the  shares,  is  in 
effect  a  direction  to  convert.     Mower  v.  Orr,  7  Ha,  475. 

A  mere  power  to  convert  will  not  effect  a  conversion.    Greerv-  Power  to 
vxiy  V.  Greenway,  2  D.  F.  &  J.  128.  ^"^^^ 

Though  if  legacies  payable  in  the  ordinary  course  are  to  be 
paid  after  the  conversion,  the  power  is  in  effect  a  trust.  Bwrrdl 
V.  Baskerjield,  11  B.  525. 

And  what  is  in  form  a  trust  to  convert  may  be  controlled  by 
the  language  of  the  will,  so  as  to  be  in  effect  only  a  power.  In 
re  Hotchkys;  Freke  v.  Calmady,  32  Ch.  D.  408. 

t.w.  p 
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Where  a  conversion  is  directed,  the  fact  that  the  trustees 
have  a  discretion  as  to  time  will  not  alter  the  general  rule. 
Doughty  v.  BvU,  2  P.  W.  320  ;  In  re  Raw;  Morris  v.  Qriffiths^ 
26  Ch.  D.  60. 

When  conversion  is  to  take  place  upon  request  the  question 
is,  whether  the  conversion  was  intended  to  be  made  in  all 
events,  and  the  request  is  only  an  additional  safeguard,  or 
whether  no  conversion  was  intended  till  request. 

If  the  conversion  is  to  be  upon  request  of  certain  persons, 
and  the  property  is  disposed  of,  whether  converted  or  not,  there 
is  no  conversion  till  the  request.  Taylor^s  Settlement,  9  Ha« 
596 ;  Davies  v.  Ooodhew,  6  Sim.  585. 

On  the  other  hand,  if  there  is  a  general  intention  to  convert 
evidenced  by  the  fact  that  the  limitations  are  applicable  only 
to  the  property  as  converted,  and  by  the  fact  that  the  conversion 
is  to  be  at  the  request  of  certain  persons  or  the  survivor  or  the 
executors  or  administrators  of  the  survivor,  the  property  will  be 
considered  as  converted.  Thornton  v.  Hawley,  10  Ves.  129  ; 
see  Lechmere  v.  Earl  of  Carlisle,  3  P.  W.  211. 

Where  trustees  have  an  absolute  discretion  to  convert  or  not^ 
the  property  remains  unconverted  till  the  discretion  is  exercised. 
PoUey  V.  Seymour,  2  Y.  &  C.  Ex.  708  ;  Yatea  v.  Yates,  6  Jur. 
N.  S.  1023 ;  Brown  v.  Bigg,  7  Ves.  279 ;  Bourne  v.  Bourne,, 
2  Ha.  35. 

Similarly,  where  trustees  have  an  option  to  convert  either 
into  realty  or  personalty,  the  property  will  be  considered  of  that 
species  into  which  the  trustees  convert  it.  Van  v.  Bamett,  19 
Ves.  102 ;  Walker  v.  Denne,  2  Ves.  Jun.  170 ;  Rich  v.  Whit- 
field,  L.  E.  2  Eq  583. 

Where  there  is  a  settlement  of  real  estate  with  the  usual 
power  of  sale,  and  trust  for  reinvestment  in  freeholds  or  lease^ 
holds  with  power  of  interim  investment  in  personalty,  a  sale 
and  investment  of  the  proceeds  in  personalty  will  not  effect  a 
conversion.    In  re  Bird;  Pitman  v.  Pitman,  (1892)  2  Ch. 

279. 

The  option  of  the  trustees  may,  however,  be  controlled  by 
the  general  intention  expressed  in  the  will.  Thus,  if  personalty 
is  dii*ected  to  be  laid  out  in  land  or  other  security,  and  settled 
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in  the  same  way  as  realty  devised  by  the  will,  the  general    Chap.  XXI. 
intention  that  the  real  and  personal  estate  are  to  go  together, 
may  override  the  option.    Uarlom  v.  Saunders,  Amb.  241 ; 
Hereford  v.  Ravenhiil,  5  B.  51 ;  see  Minora  v.  Battiaon,  1 
App.  C.  428. 

And  in  such  a  case  an  ultimate  limitation  to  the  testator's 
right  heirs,  executors,  and  administrators  will  not  prevent  the 
property  being  considered  as  land  with  respect  to  the  prior 
interests.     Cowley  v.  Harstonge,  1  Dow,  361. 

But  where  the  will  disposes  only  of  personalty,  the  fact  that 
the  limitations  are  appropriate  only  to  realty  will  not  control 
the  trustees'  option  so  as  to  convert  the  personalty.  Evans 
v.  Ball,  30  W.  E.  899. 

The  fact  that  personalty  which  trustees  have  an  option  to 
convert  is  given  to  a  person,  his  heirs  and  assigns,  is  not 
sufficient  to  limit  the  option  of  the  trustees.  Atwell  v.  AtweU, 
13  Eq.  23. 

But  if  it  is  given  to  a  person  and  his  heirs  for  ever,  the 
property  will  apparently  be  considered  converted  notwithstand- 
ing the  option  of  the  trustees.  Cookson  v.  Reay,  5  B.  22 ;  see 
12  CI.  &  F.  121. 

IL  Whether  Conversion  is  Directed  for  all  the 

Purposes  of  the  Will. 

1.  Where  realty  is  directed  to  be  converted  and  form  part  of  Direction  that 
the  personal  estate,  it  will  be  subject  to  all  the  limitations  of  realty  should 
the  personal  estate,  and  will  pass  by  the  residuary  bequest.  '?''"  P*^  °^ 
Kidney  v.  CoiLSsmaker,  1  Ves.  Jun.  436 ;  Rdmison  v.  Ooveimoi-n  estate. 
of  London  Hospital,  10  Ha.  19,  27  ;  see  Bright  v.  Larcher,  3 
De  G.  &  J.  148  ;  Field  v.  Peckett,  29  B.  568 ;  qucsre,  whether 
Collier  v.  WakeTnan,  2  Ves.  Jun.  683,  would  be  followed. 

But  notwithstanding  a  direction  that  moneys  to  arise  from  a 
sale  of  realty  are  to  be  considered  as  part  of  the  pei*sonal  estate, 
they  will  not  pass  under  a  gift  of  the  residuary  personalty,  if 
the  residuary  gift  is  followed  by  a  gift  of  the  moneys  arising 
from  the  sale.  Aw/phlett  v.  Parke,  4  Euss.  75  ;  2  R  &  M. 
221. 

P  2 
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2.  It  seems  clear  that  under  the  old  law  a  gift  of  the  residue 
of  the  proceeds  of  sale  of  realty  fell  uiider  the  same  rule  as  an 
ordinary  residuary  devise,  and  did  not  carry  legacies  given  out 
of  the  proceeds,  which  failed  through  lapse  or  otherwise.  J(me% 
V.  Mitchell,  1  S.  &  St  290 ;  Hvicheson  v.  Hamrrvond,  3  B.  C. 
C.  128. 

3.  Upon  the  question  whether  conversion  is  directed  for  all 
the  purposes  of  the  will,  so  that  interests  in  the  proceeds  of  sale 
of  realty  which  are  undisposed  of  or  fail  by  reason  of  lapse  or 
otherwise,  are  intended  to  pass  by  a  general  bequest  of  residuary 
personalty,  the  cases  run  into  fine,  though,  perhaps,  not  iiTecon- 
cileable  distinctions. 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  for 
life,  and  the  proceeds  are  to  be  divided  among  a  class  of  persons 
who  at  that  time  may  not  be  in  existence,  or  may  never  come 
into  existence  ;  for  instance,  such  of  the  children  of  the  tenant 
for  life  as  attain  twenty-one,  conversion  is  not  merely  for  the 
purpose  of  division,  but  for  all  the  purposes  of  the  will,  and  the 
property  passes  to  the  residuary  legatee  as  peraonalty.  Wall  v. 
Colshead,  2  De  G.  &  J.  683. 

b.  Where  there  is  an  absolute  direction  to  sell  realty  not 
limited  to  any  particular  purpose,  the  surplus  proceeds  will  pass 
to  the  residuary  legatee.  Singleton  v.  Tomlinaon,  3  App.  C. 
404,  affirming  S.  C.  nom.  Watson  v.  Arundell,  LRU  E(j.  53. 

0.  If  the  realty  is  to  be  sold  for  a  particular  purpose,  for 
instance,  to  pay  legacies,  the  surplus  proceeds  will  not  pass 
under  a  gift  of  residuary  personalty.  Maugham  v.  Mason,  1 
V.  &  B.  410. 

d.  Where  realty  and  personalty  are  once  for  all  blended 
together  and  directed  to  be  converted,  interests  undisposed  of 
will  pass  to  the  residuary  legatee.  Durour  v.  Mottenx,  1  Ves, 
Sen.  320  ;  1  S.  &  St.  292  n, ;  Byam  v.  Munton,  1  R.  &  M.  503 ; 
Oreen  v.  Jackson,  5  Russ.  35 ;  2  R.  &  M.  238;  Salt  v. 
Chattaway,  3  B.  576  ;  Spencer  v.  Wilson,  16  Eq.  501 ;  Coxirt  v. 
BucUand,  45  L.  J.  Ch.  214  ;  Norreys  v.  Franks,  I.  R.  9  Eq.  18. 
Cruse  V.  Barley,  3  P.  W.  20,  may  probably  be  accounted  for 
on  the  principle  that  the  gift  of  residue  there  was  not  of  a  real 
residue^  but  of  the  residue  of  a  real  residue.     The  residue  had 
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in  effect  already  been  given  among  the  testator's  children,  and    Chap.  XXI. 
the  subsequent  words  only  indicated  what  shares  in  that  residue 
each  was  to  take,  and  upon  lapse  of  one  of  those  shares  a  portion 
of  the  residue  was  thereby  undisposed  of 

e.  But  when  the  realty  directed  to  be   converted  and  the  Realty 
personalty  are  the  subject  of  separate  gifts,  and  are  treated  as  cinverted^e 
distinct  funds,  the  residuary  bequest  will  not  carry  interests  subject  of  a 

^         ^  ^  separate  gift. 

undisposed  of  in  the  realty.     Maugham  v.  Mason,  1  V.  &  B. 
410 ;  Hnicheson  v.  HaTnmond,  3  B.  C.  C.  128. 

/.  Intermediate  between  the  last  two  classes  of  cases  falls  a  Realty  and 
class  of  cases  where  the  real  and  personal  estate  are  blended  ^,^ed  imt 
together,  but  the  two  funds  are  treated  as  distinct  and  in-  ^lista^ct'unds 
dependent,  in  which  case  the  interests  in  the  realty  undisposed 
of  will  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together  and 
directed  to  be  converted,  if  the  proceeds  of  the  sale  of  the  realty 
are  treated  as  a  separate  fund  for  certain  payments,  interests 
undisposed  of  will  not  pass  under  the  gift  of  the  residuary 
personalty.     Dixon  v.  Dawson,  2  S.  &  St.  327. 

So,  too  if  there  is  a  gift  as  well  of  the  residue  of  the  moneys 
to  arise  from  the  sale  as  of  the  residue  of  the  personal  estate, 
the  latter  residue  will  not  carry  legacies  given  out  of  the  pro- 
ceeds of  sale  which  lapse.  Oravenor  v.  Hallum,  Amb.  643  ; 
OiU)s  V.  Rwmsey,  2  V.  &  B.  294. 

But  the  fact  that  the  residue  of  the  money  to  arise  from  the 
sale  of  realty  is  expressly  given  will  not  prevent  such  money 
from  passing  under  the  residuary  personalty,  if  the  residue  of 
the  money  is  only  mentioned  as  part  of  the  enumeration  of  the 
things  of  which  the  residuary  personalty  consists.  Kennell  v. 
AhboU,  4  Ves.  802. 

III.  Conversion  is  Limited  to  the  Purposes  of  the 

Will. 

Conversion  directed  by  a  testator  is  a  conversion  only  for  the  Who  Is  en- 
purposes  of  the  will,  and  all   that   is  not  wanted  for  these  property 
purposes  goes  to  the  persons  who  would  have  been  entitled  but  ^irected  to 

r     r  G  tr  ^  converted 

for  the  will.     Therefore,  where  real  and  personal  estate  is  bntundis- 


214 


CONVERSION. 


Cliap.  ZXI. 
posed  of  by 


Declaration 
that  proceeds 
of  sale  of 
realty  are  to 
be  personal 
estate. 


Money  to  be 
invested  in 
land. 


directed  to  be  sold,  and  after  payment  of  debts  and  legacies  the 
residue  is  given  to  persons,  some  of  whom  die  before  the  testator, 
the  lapsed  shares  go  proportionally  to  the  heir-at-law  and  next 
of  kin.     Ackroyd  v.  SwAthson,  1  B.  C  C.  603. 

A  declaration  that  the  proceeds  of  the  sale  of  realty  are  to  be 
part  of  the  personal  estate  for  all  purposes  will  not  deprive  the 
heir  of  such  proportion  of  the  proceeds  of  realty  as  is  undisposed 
of,  there  being  no  express  gift  to  the  next  of  kin.  ShaZlcroea  v. 
Wright,  12  B.  506  ;  Taylor  v.  Taylor,  3  D.  M.  &  G.  190  ;  over- 
ruling  Phillips  v.  PhiUips,  1  M.  &  K.  649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale  shall  not 
lapse  for  the  benefit  of  the  heir,  exclude  the  heir,  if  a  disposition 
is  intended  to  be  made  of  the  property.  Flint  v.  Warren,  16 
Sim.  134 ;  Fitch  v.  Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed  to  be 
pei'sonal  estate,  and  given  to  the  executors,  they  take  in  trust 
for  the  next  of  kin.  Countess  of  Bristol  v.  Hungerford,  2  Vera. 
646,  corrected  3  P.  W.  194. 

The  same  rule  applies  to  the  case  of  money  to  be  invested  in 
land,  which,  upon  failure  of  the  particular  dispositions,  or  any 
of  them,  results  so  far  for  the  next  of  kin.  Cogan  v.  Stevens, 
5  L.  J.  Ch.  17  ;  IB.  482,  n. ;  Hereford  v.  Ravenhill,  1  B.  481 ; 
5  B.  51 ;  Head  v.  Oodlee,  Johns.  636 ;  Uarl  of  Bective  v. 
Hodgson,  10  H.  L.  656. 


IV.  How  THE  Heir  and  Next  of  Kin  take  Property 

Directed  to  be  Converted. 


Where  the  1.  When  a  conversion  of  realty  is  directed  and  the  objects  of 

SnyeSon    ^  ^^^  conversion  wholly  fail,  the  heir  takes  the  property  as  realty, 

wholly  fails,     whether  a  sale  has  taken  place  or  not     Chitty  v.  Parker,  2 

Ves.  Jun.  271 ;  but  quoere  whether  the  question  arose  in  this 

case.     Davenport  v.  Coltman,  12  Sim.  610. 

2.  But  where  some  purpose  of  the  will  can  be  answered  by  a 
sale,  where,  for  instance,  there  is  a  tenant  for  life  or  one  of 
several  tenants  in  common  who  survives  the  testator,  the  heir 
takes  the  property  whether  converted  or  not  as  personalty. 
Wright  v.  Wright,  16  Ves.  188 ;  Smith  v.  Claxton,  4  Mad.  484; 
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WUson  V.  Coles,  28  B.  215 ;  HamiUon  v.  FootCy  I.  R  6  Eq.    Chap,  xxi. 
572 ;  In  re  Levm ;  FoxweU  v.  Lewis,  30  Ch.  D.  654 ;  In  re 
Richerson;  Scales  v.  Heyhoe,  (1892)  1  Ch.  379. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised  out 
of  devised  lands  and  is  given  for  life  with  remainders,  and  the 
remainders  fail,  upon  the  death  of  the  tenant  for  life  the  sum 
charged  belongs  to  the  devisee  of  the  land  as  personalty.  In  re 
Newbern/s  Trusts,  5  Ch.  D.  746. 

It  would  seem  that  where  realty,  directed  to  be  converted,  is 
only  an  auxiliary  fund  for  payment  of  debts,  and  the  personalty 
is  sufficient  to  satisfy  them,  such  realty  will,  on  failure  of  all  the 
other  purposes^  go  to  the  heir  as  land.  Chitty  v.  Parker,  2 
Ves.  Jun.  271. 

But  where  realty  and  personalty  are  given  together  to  be  con- 
verted and  charged  with  debts,  so  that  the  realty  is  applicable 
pro  raid,  the  heir  takes  the  realty  as  money  on  failure  of  all 
the  other  purposes  of  the  conversion.  A.-O,  v.  Lomas,  L.  R  9 
Ex.  29. 

It  has  been  said  that  the  testator's  death  is  the  time  at  which  At  what  time 
it  must  be  ascertained  whether  the  purposes  for  which  conver-  Jacertained 

sion  is  directed  have  failed  or  not,  and  therefore  if  at  that  time  ^^^^^^'^  *J® 

purposes  nave 

those  purposes  may  possibly  take  effect,  the  heir  takes  as  money,  failed, 
though  they  may  subsequently  faiL    Carr  v.  Collins,  7  Jur.  165. 
The  exact  point,  however,  was  not  there  decided,  since,  in  that 
case,   conversion   was   effectual  with  respect  to  the  legacy  of 

i;i,ooo. 

3.  In  the  same  way  personalty  laid  out  in  land  in  pui-suance  Money  to  be 
of  a  direction  in  the  will,  but  only  partially  disposed  of,  will  go  i^d^wJeeto 
to  the  next  of  kin  as  land.     Cogan  v.  Stephens,  5  L.  J.  Ch.  17 ;  J^®  ^®?'  ^1 

"^  '  kin  as  lanOi 

Curteis  v.  Wormald,  10  Ch.  D.  172,  overruling  Reynolds  v. 
Oodlee,  Johns.  536,  582 ;  In  re  Skerrett's  Trusts,  15  L.  R 
Ir.  1. 

V.  Conversion  by  Events  Extraneous  to  the  Will. 

A  binding  contract  for  the  sale  of  land  belonging  to  the  Contract  for 
testator,  though  not  completed  at  his  death,  converts  the  land,  ^^' 
€Lnd  the  proceeds  of  sale  fall  into  the  personal  residue. 

If  the  heir  adopts  and  carries  into  effect  a  parol  contract 
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entered  into  by  the  testator,  the  land  is  converted,  and  the  heir 
is  not  entitled  to  the  purchase-money.  Frayne  v.  Taylor,  12 
W.  R.  287  ;  33  L.  J.  Ch.  228;  10  Jur.  N.  S.  119. 

J£  the  testator's  title  turns  out  to  be  bad  as  to  part  of  the 
property  sold,  and  the  contract  is  rescinded  on  this  ground  after 
his  death,  there  is  no  conversion.  In  re  Thomas ;  Thonias  v. 
Howell,  34  Ch.  D.  166 ;  see  Crowe  v.  Mentoti,  28  L.  R  Jr. 
619. 

Upon  the  question  whether  there  would  be  conversion  where 
the  contract  could  be  enforced  against,  but  not  by,  the  testator^ 
see  Lyaaght  v.  Edwards,  2  Ch.  D.  499,  507  ;  Edwards  v.  West,, 
7  Ch.  D.  858,  862  ;  Crowe  v.  Menton,  28  L.  R  Jr.  519,  524. 

In  the  case  of  purchases  of  the  testator  s  land  under  compuU 
sory  powers,  a  notice  to  treat  under  the  Lands  Clauses  Act^ 
followed  by  an  agreement  as  to  the  price  to  be  paid,  converts 
the  land,  though  there  may  be  no  sufficient  memorandum  in 
wilting  of  the  contract  to  satisfy  the  Statute  of  Frauds.  Ex 
parte  Hawkins,  13  Sim.  569 ;  Re  Manchester  and  SotUhport 
Railway,  19  B.  365  ;  Watts  v.  Watts,  17  Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a  conversion^ 
nor  is  a  notice  to  treat  followed  by  a  statement  on  the  part  of 
the  vendor  of  the  sum  he  is  willing  to  take,  if  he  dies  before  hia 
offer  has  been  accepted.  Haynes  v.  Haynes,  1  Dr.  &  Sm.  426 ; 
Re  Battersea  Park  Acts ;  Ex  parte  Arnold,  32  B.  591 ;  see 
Coyne  v.  Coyne,  I.  R  10  Eq.  496. 

And  an  agreement,  if  land  is  taken  under  compulsory  powers^ 
to  pay  so  much  an  acre  for  it,  will  not  cause  conversion.  Ex 
parte  Walker,  1  Dr.  508. 

The  doctrine  of  conversion  by  a  contract  for  sale  has  been 
extended  to  cases  of  property  devised  subject  to  an  option  of 
purchase  which  is  afterwards  exercised. 

Thus  where  land  is  devised  which  is  subject  to  a  lease  with 
a  power  for  the  lessee  to  buy  the  land  and  the  option  of  purchase 
is  exercised  by  the  lessee  after  the  testator's  death,  the  land  i& 
converted  as  from  the  date  when  the  option  is  exercised  and 
the  proceeds  of  sale  fall  into  the  personal  residue,  though  the 
land  may  be  specifically  devised.  Lawes  v.  Bennett^  1  Cox,  167 ; 
Townley  v.  Bedwell,  14  Ves.  591 ;  Goold  v.  Teagtie,  7  W.  R 
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84  ;  5  Jur.  N.  S.  116 ;  Collingwood  v.  Row,  26  L.  J.  Ch.  649  ;    <^>P- "1 
In  re  Isaacs ;  Isaacs  v.  Reginall,  (1894)  3  Ch.  506. 

The  case  is  the  same  whether  the  option  to  purchase  is  given 
before  or  after  the  date  of  the  will,  and  if  the  option  is  created 
after  the  date  of  the  will  it  makes  no  difference  that  the  estate 
is  devised  by  a  specific  description.  Weeding  v.  Weeding,  1 
J.  &  H.  424. 

The  rule  applies  though  the  purchase-money  is  payable  to  the 
testator,  his  heirs,  or  assigns.    Townley  v.  BedweU,  14  Ves.  591 ; 
Weeding  v.  Weedirig,  1  J.  &  H.  424. 

It  is  immaterial  that  the  option  does  not  arise  until  after 
the  testator's  death.  In  re  Isaa^ ;  Isaxics  v.  ReginaU, 
supra. 

In  two  cases,  in  one  of  which  the  option  existed  at  the  date 
of  the  will  and  in  the  other  of  which  it  existed  at  the  date  of 
a  codicil  confirming  the  will,  it  was  held  that  as  the  land  was 
devised  by  a  specific  description  the  devisee  was  entitled  to  the 
purchase-money  upon  the  option  being  exercised.  Drant  v. 
Vause,  1  Y.  &  C.  C.  580  ;  Emuss  v.  Smith,  2  De  G.  &  S.  722. 
It  is  impossible  to  say  how  far  these  cases  will  be  followed, 
having  regard  to  Lawes  v.  Bennett,  and  the  other  authorities 
already  cited  ;  see  In  re  Isaacs ;  Isaxics  v.  Reginall,  supra. 

The  doctrine  of  Lawes  v.  Bennett,  has  not,  however,  met 
with  approval,  and  though  it  must  be  applied  in  similar  cases, 
it  is  not  to  be  extended.  See  Edwa/rds  v.  West,  7  Ch.  D. 
858,  p.  863 ;  In  re  Adams  and  Kensington  Vestry,  27  Ch. 
D.  394. 

Thus  where  a  rentcharge  redeemable  on  payment  of  a  lump  Redemption 
sum  was  devised,  it  was  held  upon  the  language  of  the  instru-  rent-diaree. 
ment  giving    the  right   to   redeem   that   the   devisee   of  the 
rentcharge  was  entitled    to   the   redemption   money.    In  re 
Graves'  Minors,  15  Ir.  Ch,  357  ;  see  In  re  Crofton,  1  Ir.  Eq. 
304. 

And  where  a  lease  determinable  upon  notice  and  payment 
of  compensation  was  bequeathed,  the  legatee  of  the  lease  was 
held  entitled  to  the  compensation  awarded.  Coyne  v.  Coyne, 
I.  R  10  Eq.  496. 

In  cases  where  conversion  takes  place  the  devisee  is  entitled  Intermediate 
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to  the  rents  between  the  testator's  death  and  the  completion 
of  the  purchase.     Watts  v.  Waits,  17  Eq.  217. 

If  the  conversion  is  brought  about  by  the  exercise  of  an 
option  to  purchase,  the  devisee  takes  the  rents  and  profits  until 
the  option  is  exercised.     TovmUy  v.  BedweU,  14?  Ves.  591. 

Interest  payable  by  the  purchaser  on  his  purchase-money  does 
not  go  to  the  devisee,  but  forms  part  of  the  personal  estate. 
Towrdey  v.  BedweU,  14  Ves.  591 ;  Puxley  v.  Puodey,  1  N.  R. 
509. 

Since  the  Act  40  &  41  Vict.  c.  34,  which  applies  to  testators 
dying  after  the  31st  December,  1877,  if  a  testator  contracts  to 
buy  realty  and  dies  before  the  purchase  is  completed  and  the 
vendor  has  a  lien  for  the  purchase-money,  it  seems  that  the 
purchase-money  as  between  persons  entitled  to  the  real  and 
personal  estate  is  to  be  borne  by  the  realty  purchased.  In  re 
Cockcroft ;  Broadbent  v.  Ghoves,  24  Ch.  D.  94. 

In  cases  not  within  that  Act,  if  there  is  a  contract  to  pur- 
chase realty,  which  is  binding  on  the  testator  at  his  death,  the 
purchase-money  is  converted  into  realty,  and  the  heir  or  devisee 
is  entitled  to  it,  though  the  vendor  may  retain  a  power  of 
rescission  which  is  actually  exercised  after  the  testator  s  death. 
Whittaker  v.  Whittaker,  4  B.  C.  C.  30  ;  Oamett  v.  Acton,  28 
B.  333  ;  Hudson  v.  Cook,  13  Eq.  417. 

If  the  contract  goes  off  owing  to  a  defect  in  the  title,  there 
is  no  conversion,  and  a  devisee  has  no  right  to  waive  the  want 
of  title,  and  call  upon  the  executor  to  complete.  Brooms  v. 
Monck,  10  Ves.  597. 

If  the  testator  has  contracted  with  a  builder  for  the  build- 
ing of  a  house  on  a  piece  of  land  devised  by  him,  the  devisee 
is  entitled  to  have  the  contract  performed  out  of  the  personal 
estate,  whether  the  Court  would  decree  specific  performance  of  the 
contract  or  not.  Cooper  v.  Jarrruin,  3  Eq.  98  ;  see  Re  Tann,  7 
Eq.  434. 

Upon  the  same  principles  where  certain  property  is  after  the 
date  of  the  will  converted  into  personalty  by  Act  of  Parliament, 
the  property  passes  as  personalty,  though  the  conveyances 
required  by  the  Act  may  not  have  been  executed.  Cadman 
V.  CadTnan,  13  Eq.  470 ;  see  Frewin  v.  Frewin,  10  Ch.  610. 
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In  the  same  way  where  realty  has  heen  rightfully  converted,    ^^P- 


whether  by  a  trustee  in  bankruptcy  or  under  an  order  of  the  Convendon  by 

,  trustee  in 

Court,  it  passes  as  personalty,  and  in  the  latter  case  the  conver-  bankruptcy  or 
sion  is  held  to  take  place  as  from  the  date  of  the  decree.    Banks  (^^^t^^  ^ 
V.  ScoU,  5  Mad.  493 ;  Steed  v.  Preece,  18  Eq.  192 ;  Arnold  v. 
I>ix(m,  19  Eq.  113 ;  HyeU  v.  Mekin,  25  Ch.  D.  735. 

Where  more  than  was  necessary  has  been  sold  under  a  decree, 
for  instance  for  payment  of  a  mortgage  debt,  the  surplus  proceeds 
of  sale  retain  their  former  character.  Cooke  v.  Dealey,  22  B. 
196 ;  Jermy  v.  Preston,  13  Sim.  366 ;  SooU  v.  Scott,  9  L.  R. 
Jr.  367 ;  but  see  Steed  v.  Preece,  supra. 

A  sale  by  order  of  the  Court  for  the  convenience  of  the  pai'ties  Sale  by  order 
and  not  for  the  purposes  of  the  suit,  converts  the  property  out 
and  out    Ferguson  v.  Benyon,  17  L.  R.  Ir.  212. 

As  to  the  eflFect  of  takinsf  the  lands  of  a  lunatic  under  the  Land  of 

,  ,  lunatic. 

Lands  Clauses  Act,  under  a  notice  to  the  lunatic  and  not  to  the 
committee,  see  Ex  parte  Flamank,  1  Sim.  N.  S.  260 ;  In  re 
TugweU,  27  Ch.  D.  309. 

Money  of  a  lunatic  laid  out  under  an  order  in  lunacy  in  the  Money  of 

.  ,  .  Innatic 

purchase  of  land,  with  a  declaration  that  the  land  is  to  be  con-  invested 
sidered  personal  estate,  remains  personal  estate  of  the  lunatic.  ^ 
A.'O.  V.  Marquis  of  Ailesbury,  12  App.  C.  672. 

As  to  the  eflfect  of  the  conversion  of  renewable  leaseholds  for  Conversion 
lives  and  years  held  in  quasi  tail  into  a  fee  under  statutory  simple  of 
powers,  see  Morris  v.  Morris,  I.  R  6  C.  L.  73 ;  ib.  7,  p.  295 ;  ^^^^ 
In  re  Dane's  Estate,  I.  R  10  Eq.  207  ;  Batteste  v.  Maunsdl,  held  in  quaii 
I.  R  10  Eq.  314.  **  ' 
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A.  Gifts  to  Persons  Designat-s. 

I.  For  the  purpose  of  ascertaining  the  persons  to  take  under 
certain  names  and  descriptions,  evidence  is  admissible  :  'firstly 
of  all  the  facts  known  to  the  testator  at  the  time  of  making  his 
will;  secondly,  of  any  peculiar  names  or  phrases  which  the 
testator  was  in  the  habit  of  using,  whether  nicknames  or  names 
erroneously  applied  to  certain  objects,  provided  in  the  latter 
case  there  are  no  persons  to  whom  the  names  correctly  apply, 
and  for  this  purpose  any  documents  or  writings  of  the  testator, 
including  a  prior  will,  are  admissible.  Reynolds  v.  Whitan, 
16  L.  J.  Ch.  434 ;  see  Fdtham's  Trusts,  1  K.  &  J.  532 ;  Oregorj/s 
WiU,  34  B.  600. 

Evidence  is  also  admissible  of  the  objects  the  testator  was 
likely  to  benefit :  evidence,  for  instance,  to  which  of  two  societies^ 
both  insufficiently  answering  a  certain  description,  the  testator 
was  in  the  habit  of  subscribing.  KiLveHs  Trusts,  12  Eq.  183; 
7  Ch.  170. 

If  among  the  objects  thus  shown  to  be  known  to  the  testator 
there  is  some  one  who  fully  answers  the  description  in  the  will, 
evidence  to  show  that  another  person  was  meant  is  not  admis- 
sible. Ddmare  v.  Robello,  1  Ves.  Jun.  41 2 ;  3  B.  C.  C.  446 ; 
Holmes  v.  Custance,  12  Ves.  279  ;  In  bonis  Peel,  2  P.  &  D. 
46. 

A  legatee  is  sufficiently  described  by  his  first  Christian  name, 
or  even  by  initials.  Mostyn  v.  Mostyn,  5  H.  L.  155  ;  Abbot  v. 
Massie,  3  Ves.  148. 
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It  is,  on  the  other  hand,  perfectly  clear  that  the  mere  fact  of  C?hap.  XXII. 
a  person  fully  answeriDg  to  the  description  in  the  will  (the  But  not  if 

•  .  .  .  Il6  was  MXk" 

description  being  of  a  persona  deaignata)  will  not  entitle  him  known  to  the 
to  take  under  it  if  it  appears  from  the  admissible  evidence  that  *^^*®'^- 
the  testator  was  not  aware  of  his  existence.  Therefore,  under  a 
gift  to  Elizabeth,  daughter  of  Mary  Beynon,  or  to  my  nephew 
Joseph,  neither  Elizabeth,  an  illegitimate  daughter,  nor  a  nephew 
called  Joseph,  will  take  if  it  appears  that  the  testator  was  not 
aware  of  their  existence.  Doe  d.  Thomas  v.  BeyTion,  12  Ad.  & 
E.  431 ;  Ora'iU  v.  Oramt,  L.  R  5  C.  P.  380,  727. 

The  testator  may  have  habitually  called  cei*tain  persons  or  Eiddenoe  of 
things  by  peculiar  names  by  which   they  are  not  commonly  &c.,is 
known,  and  of  this  evidence  is  admissible  ;  thus,  where  the  gift  *^™»8«»^l®- 
was  to  Catherine  Eamley,  evidence  was  admitted  to  show  whom 
the  testator  was  in  the  habit  of  calling  by  that  name.    Beaumont 
v.  Fell,    2   P.  W.  141  ;  Maatere  v.  Masters,   1    P.   W.   421 ; 
Dowset  V.  Sweety  Amb.  175 ;  Lee  v.  Pain,  4  Ha.  251  ;  Kell  v. 
Cliarmer,  23  B.  195. 

But  if  the  testator  merely  designates  legatees  by  letters  having  But  not 

fividoncB  to 

no  reference  to  their  names,  there  is  a  patent  ambiguity  which  explain  a 
may  not  be  explained  by  evidence.     Clayton  v.  Nugent,  13  M.  ^Jbi^ty. 
&  W.  2O0 ;  Sullivan  v.  Sullivan,  I.  R  4  Eq.  457. 

Where  a  blank  is  left  for  the  name  of  a  legatee,  no  evidence  Blanks  may 

*  not  ofl 

of  mtention  is  admissible,  and  the  gift  is  void  for  uncertainty,  supplied. 
Winn  V.  Littleton,  2  Ch.  Ca.  51 ;  Baylis  v.  Attorney-General, 
2  Atk.    239 ;  Hunt  v.  HoH,    3  B.   C.   C.   311 ;    Taylor  v. 
Richardson,  2  Dr.  16. 

Where,  however,  there  is  a  clear  gift  to  a  certain  class,  and  an 
intention  is  expressed  of  including  or  excluding  certain  peraons 
whose  names  are  left  in  blank,  the  clause  of  inclusion  or  exclusion 
only  is  void  for  uncertainty,  and  the  gift  to  the  class  is  good. 
Illvngtuorth  v.  Cooke,  9  Ha.  37  ;  Oill  v.  Bagshaw,  K  R  2  Eq. 

746. 

But  if  the  testator  goes  on  to  define  the  class  by  name,  and 
inserts  the  names  of  persons  who  cannot  alone  be  said  to  consti- 
tute the  class,  leaving  blanks  for  other  names,  the  gift  is  void 
for  uncertainty  ;  for  instance,  if  the  gift  be  to  my  nephews  and 
nieces,  John  and  Nanny,  followed  by  a  blank,  John  and  Nanny 
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CTiap.  XXII.  not  satisfying  the  description  nephews  and  nieces.  Oreig  v. 
Martin,  6  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or  for  the 
surname,  of  the  legatee  will  not  avoid  the  legacy  if  there  is  no 
doubt  to  whom  the  rest  of  the  name  applies.  Price  v.  Page^ 
4  Ves.  680 ;  PhiUipa  v.  Barker,  1  Sm.  &  G.  582,  where  the  gift 

was  to Davis,  daughter  of  S.  Davis,  and  the  testator  knew 

only  of  one  daughter  at  the  date  of  the  will.    In  bonis  De 
Rosaz,  2  P.  D.  66 ;  see  Be  Qregson'a  Trusts,  12  W.  R  935. 

Although  a  blank  is  left  for  the  name  of  a  legatee,  the  Court 
may  be  able  from  the  context  to  ascertain  who  was  intended  to 
take.    In  re  Harrison ;  Turner  v.  HeUard,  30  Ch.  D.  390 ; 
Fumiss  V.  Phear,  36  W.  R.  621. 
Inaccnrate  II.  Where  the  legatee  is  inaccurately  named  or  described,  so 

escnption.  ^j^^^  there  is  no  one  who  fully  answers  the  name  or  description, 
the  Court  will  if  possible  gather  from  the  contents  of  the  will 
and  the  surrounding  circumstances  who  was  meant.  ByaU  v. 
Hannam,  10  B.  536  ;  Camoys  v.  BlundeU,  11  Sim.  467 ;  1  Ph. 
279  ;  1  H.  L.  778 ;  Stringer  v.  Gardiner,  27  B.  35 ;  4  De  G. 
&  J.  468;  Douglcis  v.  Fellows,  Kay,  114;  Dooley  v.  Mahon, 
I.  R  11  Eq.  299 ;  In  re  TwohiU,  3  L.  R.  Ir.  21 ;  Patching  v, 
Bamett,  28  W.  R.  886 ;  In  bonis  Brake,  6  P.  D.  217;  Baxter 
V.  Morgam,,  7  L.  R.  Ir.  501 ;  In  re  Taylor ;  Cloak  v.  Hanvmond, 
34  Ch.  Div.  255  ;  In  bonis  John  Chappdl,  (1894)  P.  98. 

In  determining  whether  a  legatee  fully  answers  the  descrip- 
tion, the  whole  will  must  be  considered.  Thus  though  there 
may  be  a  person  precisely  answering  to  the  name  given  by  the 
testator,  it  may  appear  from  other  parts  of  the  will  that  that 
person  could  not  have  been  intended.  Charter  v.  Charter,  L.  R, 
2  P.  &  D.  315 ;  i6.  7  H.  L.  364 ;  In  re  Wolverton  Mortgaged 
Estates,  7  Ch.  D.  197. 

The  fact  that  a  legatee  has  once  been  accurately  described 
will  not  prevent  his  taking  another  gift  under  a  less  full  or  an 
inaccurate  description.  Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M. 
235;  Careless  v.  Careless,  19  Ves.  604;  1  Mer.  384. 

But  it  will  if  the  two  descriptions  are  so  different  as  to  raise 
a  strong  probability  that  the  same  legatee  cannot  have  been 
meant.    Lee  v.  Pai/n,  4  Ha.  254. 
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If  a  legatee  is  mentioned  by  name  and  an  erroneous  descrip-   Chap.  zxn. 
tion  is  added,  the  name  will  prevail  if  there  is  a  person  fully  Name 
answering  to  the  name  and  no  one  to  answer  the  description,  raperadded 
Veritas  TKxniinis  toUit  errorem  demonstrationis.    Standen  v.  description 

inaccnrate. 

Stcmden,  2  7es.  Jun.  689 ;  6  B.  P.  C.  193 ;  Doe  d.  Gains  v. 
Rouse,  5  C.  B.  442 ;  Be  Blackman,  16  B.  877 ;  Re  Ingle's  Trubsts, 

11  Eq.  578. 

Similarly,  if  there  is  no  one  to  answer  the  name,  a  person  Name 
satisfying  the  description  will  take.     Pitcaime  v.  Erase,  Finch,  ^^,2dd^ 
403  ;  Dowset  v.  Sweet,  Amb.  176  ;  Parsons  v.  Parsons,  1  Ves   description 

accQT&te 

Jun.  266 ;  GaHh  v.  Meyrick,  1  B.  C.  C.  30 ;  Doe  d.  Cook  v. 
Danvers,  7  East,  229. 

III.  If  there  are  several  persons  who  accurately  answer  the  Equivocation, 
whole  description,  there  is  an  equivocation,  and  evidence  of  the 
testator's  intention  is  admissible.    Lord  Cheney's  Case,  3  Rep. 
p.  137  ;  fol.  68a. ;  Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  236 ; 
Doe  d.  G(yrd  v.  Needs,  2  M.  &  W.  129 ;  Doe  d.  Allen  v.  AUen, 

12  A.  &  E.  431 ;  Jones  v.  Neivman,  1  W.  Bl.  60;  Jefferies  v. 
Micliell,  20  B.  15 ;  In  bonis  Ashton,  (1892)  P.  83 ;  Plielan  v. 
Slattery,  19  L.  R  Ir.  177. 

And  if  part  of  the  description  applies  equally  to  two  persons 
and  the  rest  of  it  applies  to  no  one,  the  portion  which  has  no 
application  may  be  considered  away,  so  as  to  raise  an  equivoca- 
tion and  make  evidence  of  intention  admissible.  Price  v.  Pa^/e, 
4  Ves.  680 ;  StUl  v.  Hoste,  6  Mad.  192 ;  Careless  v.  Careless, 
19  Ves.  604 ;  1  Mer.  384.  These  cases  are  referred  to  this  head 
by  Lord  Abinger,  C.B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W. 
363,  370  ;  but  quaere  whether  Price  v.  Page  was  not  a  case  of 
equivocation  strictly,  and  whether  the  latter  two  cases  were  not 
mere  cases  of  misdescription.  At  any  rate,  in  them  no  evidence 
of  intention  proper  was  offered,  but  only  evidence  of  surrounding 
circumstances. 

To  raise  a  case  of  equivocation  it  is  sufficient,  if  two  persons  Equivocation 
equally  answer  the  description  in  a  popular  sense.  thoufflTtwo 

Thus  a  father  and  son  both  equally  answer  the  description  Persons  may 

,  *  not  botii 

John  Smith,  though  properly  speaking  the  son  is  John  Smith  answer  the 
the  younger.    Jones  v.  Newman,  1  W.  BL  60.  tionVith  "^ 

So  a  person  whose  name  was  W.  M.  and  one  whose  name  was  ^"^ 

*  accuracy. 
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The  will  may 
on  the  face  of 
it  raise  a  case 
of  equivoca- 
tion. 


An  apparent 
case  or  equiv- 
ocation may 
be  explained 
by  the  will 
itself. 


Whether 
nephews 
proper  and  a 
wife's 

nephews  are 
both  equally 
nephews. 


W.  J.  R  B.  M.  were  both  held  equally  to  answer  the  description 
W.  M.,  since  a  man  is  popularly  known  by  his  first  Christian 
name.     Bennett  v.  MarahaU,  2  E.  &  J.  740. 

It  makes  no  difference  that  the  will  itself  shows  that  there 
are  two  persons  equally  answering  a  givien  description.  For 
instance,  if  there  is  a  gift  to  G.  Q.,  son  of  J.  Q.,  another  to  Q.  G., 
son  of  G.  G.,  and  a  third  to  G.  G.,  son  of  G  Doe  d.  Gord  v. 
Xeeds,  2  M.  &  W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which  of  two 
antecedents  in  the  will  a  word  of  reference  is  to  be  referred,  if, 
for  instance,  two  Ann  GoUins's  have  been  mentioned,  and  there 
is  a  gift  to  the  said  Ann  Collins.  Fox  v.  CoUina,  2  Ed.  107 ; 
Castledon  v.  Turner,  3  Atk.  257. 

No  case  of  equivocation  arises  if  it  can  be  gathered  from  the 
will  which  of  several  persons  equally  answering  the  name  is 
meant,  as  in  a  devise  to  M.  W.,  my  brother,  and  to  Simon,  my 
brother's  son — the  son  of  the  brother  just  mentioned  being 
clearly  indicated.  Doe  d  Westlake  v.  Westlake,  4  B.  &  Aid. 
57 ;  Healy  v.  Healy,  I.  R  9  Eq.  418. 

And,  similarly,  if  a  legatee  has  once  been  accurately  described, 
and  the  same  name  is  afterwards  mentioned  without  the 
description,  evidence  is  not  admissible  to  show  that  a  different 
legatee  of  that  name  was  meant.  Webber  v.  Corbett,  16  Eq. 
515  ;  Richardson  v.  Watson,  4  B.  &  Ad.  787. 

But  the  case  is  different  if  there  is  first  a  gift  to  A.  B.  and 
then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A.  B.'s,  one  of  X. 
and  one  not.     Doe  d,  Morgan  v.  Morgan,  1  Cr.  &  M.  235. 

Further,  it  is  clear  that  if  there  were  a  gift  to  my  "  nephews  " 
as  a  class,  evidence  that  the  testator  generally  applied  the  terra 
to  his  wife's  nephews  would  not  raise  a  case  of  equivocation  so 
as  to  make  evidence  of  intention  admissible  as  between  nephews 
proper  and  wife's  nephews.  Bea^hcroft  v.  Beachcroft,  1  Mad. 
430,  which  may  be  cited  to  the  contrary,  so  far  as  it  cannot 
be  upheld  ex  visceribus  of  the  will,  has  been  generally 
disapproved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his  will 
had  only  a  wife's  nephew  called  Joseph,  the  subsequent  birth  of 
a  brother's  son  called  Joseph  would  not  entitle  the  latter  to 
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take  under  a  gift  to  my  nephew  Joseph.  And  the  result  would  Ghap.  XXII. 
be  the  same  if  the  testator  at  the  date  of  his  will  was  not  aware 
that  his  brother  had  a  son  called  Joseph.  Doe  d.  Thomas  v. 
Beynon,  12  Ad.  &  E  431 ;  Orcmt  v.  Grant,  L.  K  5  C.  P.  380, 
ib.  727.  My  nephew  Joseph  is  clearly  persona  deaignata,  and 
the  question  then  is,  whom  did  the  testator  mean  to  point  out  P 

Evidence  of  intention,  though  in  fact  admitted  in  Orant  v. 
Grant,  was  not  necessaiy  for  the  decision,  since  the  testator 
cannot  have  meant  to  benefit  a  person  of  whose  existence  he 
was  not  aware,  under  a  particular  name  and  description,  and 
therefore  a  case  of  equivocation  cannot  be  said  there  to  have 
arisen. 

Whether  evidence  of  intention  would  be  admissible  if  the 
testator  was  aware  at  the  date  of  his  will  that  both  his  brother 
and  his  brother-in-law  had  sons  called  Joseph  is  doubtful, 
though  the  judgment  in  Grant  v.  Grant  seems  to  imply  that  it 
would. 

IV.  If  there  is  a  gift  by  name,  with  a  particular  description  Case  where 
superadded,  and  there  is  some  one  who  answers  to  the  name  and  SLcription 
some  one  who  answers  to  the  description,  no  evidence  of  intention  2roo*^^<i^^* 
is  admissible.    Doe  d,  Hiseocks  v.  Hiscocks,  5  M.  &  W.  363  ;  part  to 

another. 

Bemasconi  v.  Atkinson,  10  Ha.  345  ;  Charter  v.  Charter,  L.  R. 
2  P.  &  D.  315  ;  ib.  7  H.  L.  364 ;  see  In  bonis  John  ChappM, 
{1894)  P.  98. 

In  some  cases,  if  there  is  nothing  to  point  out  one  person 
more  than  the  other,  the  gift  will  be  void  for  uncertainty. 
Thcmaa  v.  Thomas,  6  T.  R  671 ;  Drake  v.  Drake,  8  H.  L.  172. 
See  Cope  v.  Henshaw,  35  B.  420  ;  Re  Ely ;  Tottenham  v.  Ely, 
65  L.  T.  452. 

In  such  cases  the  rule  that  the  name  is  to  prevail  against  an 
error  of  demonstration  can  only  apply  if  it  is  clear  that  the  error 
is  in  the  demonstration.  And  therefore  either  the  name  or 
the  description  will  prevail,  according  as  it  is  reasonably  certain 
that  the  mistake  is  more  likely  to  be  made  in  the  name  than  in 
the  description,  or  vice  versd. 

If  the  gift  is  to  A.  B.,  second  son  of  C.  D.,  and  A.  B.  is  the  Gift  to  A., 
third  son,  and  there  is  nothing  either   in   the  will  or  in  the  B.,  where  A. 
relations  of  the  second  and  third  sons  to  the  testator  to  point  ^^  of  B. 

T.W.  Q 
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Where  the 
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sapplies  a 
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out  one  more  than  the  other,  the  name  will  prevaiL  Doe  d. 
Chevalier  v.  Huthwaite^  8  Taunt.  306  ;  2  Moo.  304 ;  see  3  B.  & 
Aid.  632 ;  Pryce  v.  Newbolt,  14  Sim.  854 ;  Oarlamd  v.  Beverley , 
9  Ch.  D.  213  ;  In  re  Lyon's  Trusts,  48  L.  J.  Ch.  245  ;  see,  too, 
Farrer  v.  St  Catherine's  CoU.,  16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that  one 
of  the  sons  was  otherwise  provided  for,  whether  the  name  or 
description  was  erroneous.  Thus,  if  one  of  the  two  was  godson 
or  well  known  to  the  testator,  the  other  not,  the  former  takes. 
Bemasconi  v.  Atkinson,  10  Ha.  345  ;  Oregory's  WiU,  34  B. 
601 ;  Hodgson  v.  Clarke,  1  D.  F.  &  J.  394. 

So  if  the  testator,  after  a  limitation  to  A.  B.,  the  second  son 
of  C,  limits  remainders  to  the  third  and  fourth  sons  and  so  on, 
the  argument  is  strong  that  the  description  and  not  the  name 
was  to  prevail.  BradsJiaw  v.  Bradshaw,  2  Y.  &  C  Ex.  72 ; 
Neeld  v.  Neeld,  W.  N.  1878,  219. 

But  this  argument  was  held  not  to  apply  where  the  limitations 
were  to  K  G.  fourth  son  of  G.  G.  in  fee  in  case  he  should  attain 
twenty-one,  but  if  he  should  die  under  that  age  to  the  fifth  sou 
in  fee,  and  so  on ;  and  accordingly  R  H.  G.,  the  third  son,  took. 
Oillett  V.  GaTie,  10  Eq.  29. 

If,  on  the  other  hand,  the  description  is  such  as  to  par- 
ticularise a  certain  person,  and  to  leave  no  doubt  as  to  which 
of  two  persons  was  meant,  the  description  will  prevail.  Smith 
V.  Coney,  6  Ves.  42  ;  Lee  v.  Pain,  4  Ha.  253  ;  Adams  v.  Jones, 
9  Ha.  485 ;  Charter  v.  Charter,  L.  R.  2  P.  &  D.  815 ;  it.  7 
H.  L.  864. 

And  though  there  may  be  a  person  answering  to  the  name,  if 
there  are  in  the  will  expressions  which  show  that  he  could  not 
have  been  meant,  the  case  falls  under  the  same  head,  and  it 
becomes  a  question  whether  the  name  or  the  description  is  to 
prevail.  Charter  v.  Charter,  L.  R.  2  P.  &  D.  815  ;  ifc.  7  H.  L. 
864. 

If  the  description  is  such  as  itself  to  supply  a  motive  for 
the  gift,  the  description  will  prevail.  Nunn's  Trusts,  19  Eq. 
881 ;  see  Be  Fry,  22  W.  R.  679,  813 ;  Re  Blayney's  Trust, 
I.  R.  9  Eq.  413. 
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Chap.  ZXII. 

B.  Gifts  to  Persons  Filling  a  Certain  Character.       ■ 

Under  a  gift  to  Lord  S.  as  an  heirloom,  the  person  who  was  Gift  to 
Lord  S.  at  the  date  of  the  will  was  held  to  be  meant.    In  re 
WlwTwood ;  Ogle  v.  Lord  Sherborne,  84  Ch.  D.  446. 

The  mere  fact  that  a  gift  is  made  to  a  named  legatee  in  a  Gift  to  a 
certain  character,  as  for  instance  to  my  wife  A.,  does  not  avoid  J^toSi"^* 
the  legacy  if  the  legatee  does  not  happen  to  fill  the  character,  c^^wacter. 
Schlo68  V.  Stiebd,  6  Sim.  1 ;  Giles  v.  OUeSy  1  Kee.  685 ;  Re 
Pitt's  WUly  27  B.  576 ;  In  re  Boddington ;  Boddington  v. 
Clairat,  22  Ch.  D.  597  ;  25  Ch.  D.  685. 

Where  the  testator  was  separated  from  his  wife,  and  had  gone 
through  the  ceremony  of  marriage  with  another  woman,  the 
latter  took  under  a  residuary  gift  "to  my  wife."  In  bonis 
Howe,  33  W.  R  48. 

If  the  legatee  fraudulently  assumed  the  character  of  wife  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a  legacy, 
the  question  of  fraud  must  be  raised  in  the  Court  of  Probate. 
A  Court  of  Construction  has  no  jurisdiction  to  go  into  the  ques- 
tion of  fraud  where  the  will  has  once  been  proved.  Meluish  v. 
Milton,  3  Ch.  D.  27,  overruling  Kennell  v.  Abbott ,  4  Ves.  802  ; 
Wilkinson  v.  Joughin,  L  K  2  Eq.  319  ;  see  Riskton  v.  Cobb, 
5  M.  &  Cr.  145  ;  In  re  Boddington  ;  Boddington  v.  Clairat, 
25  Ch.  D.  685  ;  and  see  ante,  pp.  23,  72.  , 

A  gift  to  servants  or  employ^  has  been  held,  upon  the  con-  Servants  and 
text  of  the  will  in  each  case,  to  refer  to  sei'vants  in  the  testa-  ^^^^^ 
tor's  employment  at  the  date  of  his  will  (a),  at  his  death  (6), 
and  both  at  the  date  of  the  will  and  death  (o).  Parker  v.  Mar- 
chant,  1  Y.  &  C.  C.  290  (a) ;  In  re  Marcus ;  Marcvbs  v.  Marcus^ 
56  L.  J.  Ch.  830 ;  57  L  T.  399  (6) ;  Jon^  v.  Henley,  2  Ch.  Rep. 
162  (c). 

The  word  servants  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm-bailiff, 
a  gardener  and  under-gardener,  and  a  house-steward.  Bulling  v. 
JSllice,  9  Jur.  936  ;  Thrupp  v.  Collett,  26  B.  147 ;  Armstrong  v. 
Clavering,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided  by 
a  job  master,  or  a  boy  occasionally  employed,  are  not  included 

Q  2 
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jear's  wages. 


Cfhap.  XXII.  under  the  term  servants.  Townshend  v.  Windham,  2  Vera. 
646  ;  Chilcott  v.  Bromlsy,  12  Ves.  114 ;  Thrupp  v.  CoUetty  26  B. 
147. 

The  term  domestic  or  household  servants  excludes  out-door 
servants.  Ogle  v.  Morgan,  1  D.  M.  &  G.  359  ;  Be  Drax;  SavUe 
V.  Yeatman,  57  L.  T.  475. 

If  the  gift  is  of  a  year's  wages  it  will  be  limited  to  servants 
hired  by  the  year.  Booth  v.  Dean^  1  M.  &  K.  560 ;  BlachwdL 
V.  Pennant,  9  Ha.  551 ;  Breslin  v.  Waldron,  4  Ir.  Ch.  384. 

A  bequest  to  the  two  servants  who  shall  be  living  with  me 
at  my  death,  has  been  held  to  go  to  all  living  with  the  testator 
at  his  death,  though  there  may  have  been  only  two  at  the  date 
of  the  will.     Sleech  v.  Thorington,  2  Ves.  Sen.  560. 

Under  a  bequest  to  servants  '^  living  with  me  at  my  decease/' 
servants  who  have  been  wrongfully  discharged  before  the 
testator's  death,  or  voluntarily  leaving  the  service,  or  dismissed 
on  account  of  the  testator's  lunacy,  are  not  entitled  to  anything. 
Barlow  v.  Edwards,  1  H.  &  C.  547 ;  Re  Serres  Estaie ;  Venes 
V.  Marriott,  10  W.  R.  751 ;  31  K  J.  Ch.  519  ;  In  re  HarO^s 
Trusts,  26  W.  R  590;  see  In  re  Benyon;  Benyon  v.  Chrieve, 
32  W.  R.  871. 

But  a  servant  who  at  the  testator's  death  has  temporarily  left 
his  bouse  and  is  to  return  to  service  is  entitled  to  the  legacy. 
Herbert  v.  Reid,  16  Ves.  481. 

In  wills  under  the  Wills  Act  a  gift  to  the  testator's  wife 
must  mean  the  person  calling  herself  his  wife  at  the  date  of 
the  will,  as  a  second  marriage  operates  as  a  revocation  of  the 
will,  and  therefore  a  deceased  wife's  sister  may  take  under  the 
description  of  the  testator's  wife.  Pratt  v.  Matthew,  22  B.  328 ; 
Pites  WiU,  27  B.  576 ;  5  Jur.  N.  S.  1235. 

But  primd  facie  wife  means  lawful  wife.  DavenporCs  Trusts, 
1  Sm.  &  O.  126. 

A  gift  to  "  my  wife  A."  is  effectual  though  the  wife  may  after 
the  date  of  the  will  have  procured  a  divorce  on  the  ground  of 
nullity.  In  re  Boddington  ;  Boddington  v.  Clairat,  22  Ch.  D. 
597 ;  25  Ch.  D.  685. 

But  in  the  same  case  a  gift  to  the  wife  "  so  long  as  she  shall 
continue  my  widow  "  was  held  not  to  take  effect,  as  the  legatee 


Oift  to  the 

testator's 

"^rife. 
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never  having  been  the  testator's  wife  could  not  continue  his  Chap,  xxn. 
widow. 

But  where  a  testator  spoke  of  A.'s  mistress  as  his  wife,  a  gift 
to  her  "  if  she  shall  become  A/s  widow  "  was  held  to  take  effect 
on  her  surviving  A.  In  re  J,  Lowe;  Danily  v.  Piatt,  61  L.  J. 
Ch.  415  ;  40  W.  R.  475. 

Primd  facie  a  gift  to  the  wife  of  A.  who  has  a  wife  living  Gift  to  the 

wife  of  A 

at  the  date  of  the  will  goes  to  that  wife  and  no  other.    JBoreham  third  pezsoiu 
V.  BignaU,  8  Ha.  131 ;  Burrow's  Trusts,  10  L.  T.  N.  S.  184. 

At  any  rate  this  is  the  case  if  there  is  anything  to  show 
that  the  testator  referred  to  a  person  known  to  him,  by  adding, 
for  instance,  the  epithet  "beloved."  NiUock  v.  Oan^rett,  1 
&  &  M.  629. 

And  when  a  daughter  has  been  described  as  wife  of  A.,  a 
sabeequent  gift  to  her  husband  means  that  husband  only. 
Bryan's  Trust,  2  Sim.  N.  S.  103  ;  Franks  v.  Brooker,  27  B.  635. 

But  a  gift,  after  a  life  interest  to  a  son,  amongst  the  wife  of 
the  son  (in  case  she  should  survive  him)  and  all  and  every  the 
children  of  the  son,  has  been  held  to  include  a  second  wife, 
though  there  was  a  wife  living  at  the  date  of  the  will,  as  it  would 
include  children  by  a  second  marriage.  In  re  Lyne's  Trust,  8 
Bq.  66  ;  but  see  Firth  v.  Fidden,  22  W.  R.  622. 

And  a  direction  that  in  case  of  the  bankruptcy  of  any  of  the 
legatees  for  life,  their  shares  should  be  applied  for  the  benefit  of 
the  wife  and  children  of  such  legatees  during  the  remainder  of 
the  life  of  the  legatee,  will  include  a  second  wife  of  one  of  the 
legatees  who  was  married  at  the  date  of  the  will ;  the  direction 
being  applicable  to  several  legatees,  some  of  whom  were  not 
married,  showing  that  no  particular  wife  was  intended.  Long- 
worth  V.  BeUam/y,  40  L.  J.  Ch.  513. 

But  a  similar  direction  as  to  the  share  of  one  legatee  who  was 
married  at  the  date  of  the  will  will  not  include  a  second  wife. 
Borelvara  v.  Bignall,  8  Ha.  131. 

Where  there  is  a  gift  to  a  son  or  daughter  for  life  with  Divoiced  wife 
remainder  to  any  wife  or  husband  of  the  son  or  daughter  for  life,  ^^  ^ 
a  divorced  wife  or  husband  would  probably  not  take.     The 
cases  are  however  conflicting.    BuUvwre  v.  Wynter,  22  Ch.  D. 
619  ;  In  re  Morrieson ;  Hitchins  v.  Morrieson,  40  Ch.  D.  30. 
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Chap.  xzn.  If  there  is  no  person  answering  the  description  at  the  date 
Gift  to  the  of  the  will  or  the  death,  the  gift  vests  indefeasibly  in  the  first 
person  who  person  who  answers  the  description.  Radford  y.  WiLlia,  12  Eq. 
is  unmarried.    jqS  ;  7  Ch.  7  ;  see  Feppin  v.  Beckford,  3  Ves.  570. 

As  to  the  effect  of  a  divorce  upon  a  gift  to  a  husband  and 

wife  during  their  joint  lives,  see  Knox  v.  Wells,  2  H.  &  M.  674. 

Gifts  to  The  construction  of  a  gift  to  a  husband  and  wife  and  a  third 

wife  smd  Srd  Person  by  a  will  made  after  the  commencement  of  the  Married 

person.  Women's  Property  Act,  1882  (1st  January,  188^),  is  not  affected 

by  the  Act.     In  re  March ;  Mander  v.  Hao^ris,  24  Ch.  D.  222 ; 

27  Ch.  D.  166;  In  re  Jupp;  Jupp  v.  Buclcwell,  39  Ch.  D. 

148 ;  see  Thorrdey  v.  Thorrdey,  (1893)  2  Ch.  229. 

"  If  an  estate  be  made  of  land  to  a  husband  and  wife,  and  to 
a  third  person,  in  this  case  the  husband  and  wife  have  in  law 
in  their  light  but  the  moiety."  Littleton,  sect.  291.  The  same 
rule  applies  to  personalty,  and  it  makes  no  difference  whether 
the  bequest  is  a  joint  tenancy  or  a  tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants  in 
common  goes  in  moieties  to  A.  and  his  wife  and  to  C.  In  re 
Wylde's  Estate,  2  D.  M.  &  G.  724 ;  In  re  Jupp ;  Jujyp  v. 
BvAihwea,  39  Ch.  D.  148. 

A  bequest  to  A  and  B.  his  wife  and  C.  during  their  lives  and 
the  life  of  the  survivor  of  them,  and  after  the  death  of  the 
survivor  over,  would  be  enough  to  show  that  the  wife  was  to  take 
a  separate  interest.     Ma/rchxxAfit  v.  Cragg,  31  B.  398. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  C.  equally, 
the  second  **  and  "  is  looked  upon  as  a  svhcopvZa,  and  the  property 
goes  in  thirds.    Bricker  v.  Wliailey,  1  Vern.  233. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the  husband 
and  wife  take  one  share.  Gordon  v.  Whieldon,  11  B.  170; 
Atcheaon  v.  Atcheson,  ib.  485. 

But  a  very  slight  evidence  of  intention  that  the  wife  is  to  take 
a  sepai'ate  share  has  been  held  sufficient  to  prevent  the  rule ; 
thus,  if  the  words  are  to  A.,  B.,  C,  and  his  wife  as  tenants  in 
common,  husband  and  wife  take  several  shares.  WarrUigton 
v.  Wa/rrington,  2  Ha.  54 ;  In  re  Dixon ;  Byram  v.  TuU, 
42  Ch.  D.  306,  where  the  earlier  cases  are  discussed ;  see,  too 
Paine  v.  Wagner^  12  Sim.  184. 
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And  apparently  if  the  words  are  to  my  son-in-law  B.  and  my    C?hap.  XXII. 
slaughter  P.  his  wife,  their  executors,  administrators,  and  assigns, 
both  take  equally — ^the  gift  not  being  to  husband  and  wife,  but 
to  son-in-law  and  daughter.    A,-0.  v.  Bacchus,  9  Pr.  30;  11 
Pr.  547. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would  not 
be  applied  to  a  husband  and  wife  living  under  a  foreign  law, 
which  recognises  the  separate  existence  of  the  wife.  Bias  v. 
De  Livera,  5  App.  C.  123. 

Where  a  husband  and  v/ife  are  members  of  a  class  to  which 
property  is  given,  each  takes  a  share.  In  re  Que;  Smith 
V.  Gue,  61  L.  J.  Ch.  510 ;  40  W.  R  553. 

Whether  a  gift  to  unmarried  children   is  designatio  per-  Meaning  of 
•aoTtarvmi  or  not  depends  on  the  language  of  the  will.    Thus,  a  ^ma^d  in 
gift  to  the  son  and  unmarried  daughters  of  A.  goes  to  the  daughters  *  ^"^*  8^^*- 
unmarried  at  the  date  of  the  will,  the  gift  to  the  son  showing 
that  particular  persons  are  meant.     HaU  v.  Robertson,  4  D.  M. 
&  G.  781 ;  see  EUiott  v.  EllioU,  11  Jr.  Ch.  482. 

Where  the  gift  designates  a  class  ascertainable  at  the  testator's 
death,  the  subsequent  marriage  of  one  of  the  class  will  not  avoid 
the  gift.  Jvhher  v.  Jvhher,  9  Sim.  503  ;  see  Blagrove  v.  Coore, 
27  B.  138. 

The  primary  meaning  of  unmarried  in  a  direct  gift  is  never 
having  been  married.  ThisUethvxiyte's  Trusts,  1  Jur.  N.  S.  881 ; 
24  K  J.  Ch.  713 ;  Balrymple  v.  Hall,  16  Ch.  D.  715 ;  In  re 
Sergeant ;  Mertens  v.  WaUey,  26  Ch.  D.  575. 

Under  a  gift  to  A.  B.,  if  she  be  sole  and  unmarried,  the  legatee, 
whose  marriage  has  been  dissolved  by  the  Divorce  Court,  was 
held  entitled.    In  re  LesvngharrCs  Trusts,  24  Ch.  D.  703. 

And  under  a  gift  after  the  death  of  the  husband  to  the  wife  so 
long  as  she  continues  unmarried,  the  wife  is  entitled  though  she 
has  been  divorced.    Knox  v.   Wells,  31  W.  R.  559 ;  48  L.  T. 

•ODO. 

A  gift  to  "a  son  "  of  a  person  will,  it  seems,  go  to  the  son  Giftjto  "a 

80T1 

living  at  the  date  of  the  gift,  if  there  is  one.    Powell  v.  Davies, 
1  B.  582. 

If  there  is  no  son  living  it  goes  to  the  first  son  born  afterwards, 
if  he  survives  the  testator.    Powell  v.  Davies,  1  B.  532  ;  Ash- 
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Clutp.  XXIL   humer  v.  Wilson ,  17  Sim.  204 ;  see,  too,  Russell  v.  RusaeU,  12 

Ir.  Ch.  377. 
Gift  to  one  A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  person,  i» 

void.^  **^  ^  ^^^^'  though  only  one  member  of  the  class  may  happen  to  be 
living  at  the  death  of  the  testator.  Strode  v.  RuaaelL  2  Vern. 
621, 624 ;  In  bonis  Baylis,  2  Sw.  &  T.  613  ;  In  bonis  BlackweU, 
2  P.  D.  72 ;  see  Beauchant  v.  Usticke,  W.  N.  1880,  14 ;  Smith- 
wick  V.  Hay  den,  19  L.  K  Ir.  490. 

But  a  gift  to  one  of  a  class  who  does  a  particular  act  within  a 
given  time  will  be  good,  if  it  can  be  construed  as  a  gift  to  that 
member  of  the  class  who  first  does  the  Act.  Bfde  v.  ATnherst, 
Ca.  t.  T.  Raymond,  82,  where  the  gift  was  to  one  of  my  cousin's 
daughters  that  shall  man*y  a  Norton  within  fifteen  years. 

Gifts  to  a  first      The  natural  meaning  of  first  or  second  son  is  first  or  second 
or  second  son.  -^^  ^^^^  ^^  ^'^^^ 

1.  No  difficulty  arises  where  aU  the  sons  born  are  living  at 
the  testator's  death,  or  where  no  sons  have  then  been  bom.  In 
the  latter  case,  the  first  or  second  son  bom  afterwards  will  take. 
See  Driver  v.  Frank,  3  Man.  &  S.  25  ;  8  Taunt  468  ;  Alexander 
v.  Alexander,  16  G.  B.  59 ;  Bennett  v.  Bennett,  2  Dr.  &  Sm. 
266. 

The  second  born  son  will  take  as  second  son,  though  his  elder 
brother  may  die  before  he  is  bora.  Trafford  v.  Askton,  2  Yem- 
660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems  probable 
that  he  would  take  as  persoTia  deeignata.  Saunders  v.. 
Rieh/mlson,  18  Jur.  714 ;  see  Re  Harris,  2  W.  R  689. 

So^  too,  if  there  were  a  first  and  second  son  living  at  the 
date  of  the  will  the  second  son  would  probably  take  under 
the  description  second  son.  Whether  the  second  son  at  the 
date  of  the  will  whose  elder  brother  had  died  would  take  as 
second  son,  qucere. 

3.  If  a  first  or  second  son  is  dead  at  the  date  of  the  vrill  the 
term  will  mean  first  or  second  son  at  the  testator's  death.  King 
V.  Bennett,  4  M.  &  W.  36 ;  Thompson  v.  Thompson,  1  ColL 
388, — where  the  provisions  of  the  will  were  confimied  by  a 
codicil  after  the  death  of  the  first  bom  son. 

4.  If  a  first  or  second  son  is  bom  after  the  date  of  the  will 
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and  dies  in  the  testator's  lifetime,  a  first  or  second  surviving    Chap,  xxil. 
son  will  take.    Lamax  v.  Holviden,  1  Ves.  Sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the 
possibility  of  lapse  and  provides  for  it :  for  instance,  by  a  gift  to 
the  seventh  or  youngest  child  of  a  person  who  at  the  date  of  the 
will  had  six  children.  West  v.  Lord  Primate  of  Ireland,  2  Cox, 
258 ;  3  B.  C.  C.  148. 

The  terms  elder  and  younger  in  wills  must  primd  facie  be  Meaning  of 
considered  as  used  in  their  strict  sense  as  applicable  to  age,  and  eider  and 
not  in  the  figurative  sense  of  anterior  and  posterior  in  order  of  y®'"^*^- 
limitation  of  estates.    Scaridbrick  v.  Lord  Skelmersdale,  4  Y. 
&  C.  Ex.  78 ;  2  H.  L.  167 ;  Lyddon  v.  Ellison,  19  B.  565 ; 
Livesey  v.  Idvesey,  2  H.  Ll  419  ;  LongAdd  v.  Bomtry,  15  L.  R 
It.  101. 

In  the  case  of  limitations  of  real  estate  devised  for  life  with 
remainders  in  tail,  the  natural  meaning  of  eldest  son  is  first 
bom  son.    Bathurst  v.  Errington,  2  App.  C.  698,  709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with 
remainder  to  the  second  and  other  sons  of  A.  successively  in 
tail,  if  the  first  born  son  of  A.  dies  in  the  testator's  lifetime 
without  issue,  A.'s  second  son  takes  an  estate  tail.  Meredith  v. 
Treffry,  12  Ch.  D.  170. 

The  term  eldest  son  may  mean  only  son,  as  youngest  child 
may  me€ui  only  child.  Tuite  v.  Bermingham,  L.  B.  7  H.  L. 
634 ;  Emery  v.  England,  3  Yes.  232. 

If  the  testator  contemplates  a  younger  son  as  becoming  eldest, 
or  if  the  eldest  were  dead  at  the  date  of  the  will,  eldest  son  can, 
of  course,  not  mean  first  bom  son.  Hervey-Bathv/rst  v.  Sta/nley, 
4  Ch.  D.  251 ;  S.  C.  sub  nom.  Baihurst  v.  Errvngton,  2  App. 
C.  698. 

A  clause  shifting  estates  in  the  event  of  a  younger  son  be- 
coming the  eldest  son  of  his  father  applies  only  to  a  son  becoming 
the  eldest  in  his  father's  lifetime.  Bathurst  v.  Errington^  2 
App.  a  698. 

When  a  toptator  has  made  a  disposition  in  favour  of  his  sons,  Next  snrviv- 
arranging  them  in  a  descending  order  of  birth  with  a  gift  over  ^°^  ^"* 
of  their  respective  shares  in  certain  events  to  "  my  next  surviving 


234  GIFTS   TO   PERSONiE   DESIGN AT-ffl. 

Ohap.  XXII.  son,"  the  next  younger  son  takes  under  this  description.  East- 
wood V.  Lockwood,  L.  R  3  Eq.  487. 

In  the  case  of  a  bequest  of  personalty,  whether  immediate  or 
in  remainder,  to  the  eldest  child  of  a  person,  the  eldest  child 
living  at  the  testator's  death  will  take,  though  he  may  not  have 
been  the  eldest  at  the  date  of  the  will.  Re  Harris*  Trust,  2 
W.  R.  689 ;  see  In  re  Whorwood,  34  Ch.  D.  446. 

The  class  With  regard   to  the  period  at  which  the  class  of  younger 

^hndrenis to    children  is  to  be  ascertained — 

be  ascertained      jf  there  is  an  immediate  rift  to  younger  children  the  class  will 

At  the  penod  ^  &  j        a 

of  vestuig.  be  ascertained  at  the  testator's  death,  and  a  child  who  after  that 
time  becomes  eldest  will  not  be  excluded.  Coleman  v.  Seymour, 
1  Ves.  Sen.  209 ;  Umbers  v.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  the  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  ^hen  it  attains 
twenty-one  will  take,  though  it  may  afterwards  become  eldest. 
Adams  v.  Roberts,  25  B.  658.  The  decision  in  Mattheivs  v. 
Paul,  3  Sw.  328,  may  be  supported  on  the  ground  that  the  son 
excluded  was  the  eldest  at  the  time  of  vesting  as  well  as  at  the 
time  of  distribution.  See  DomvUe  v.  Winnington,  26  Ch.  D. 
3«2. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be  ascer- 
tained at  the  time  of  vesting  and  not  at  the  time  of  distribution. 
Samdeman  v.  Mackenzie,  1  J.  &  H.  613  ;  Adams  v.  Busli,  8  Sc. 
405  ;  6  Bing.  N.  C.  164 ;  Theed's  Settlement,  3  K.  &  J.  375 ; 
Adxvms  V.  Adams,  25  B.  642 ;  Domvile  v.  WiwningUm,  26 
Ch.  D.  382. 

Contrary  ^^^  testator  may,  however,  show  that  the  persons  filling  the 

intention.  chai-acter  of  eldest  or  youngest  children  were  to  be  ascertained 
at  the  time  of  distribution  by  contemplating,  for  instance,  the 
possibility  that  several  persons  successively  might  become  eldest 
sons  after  the  time  of  vesting.  Bowles  v.  Bowles,  10  Ves.  177 ; 
Livesey  v.  Livesey,  2  H.  K  419  ;  Madden  v.  Ikin,  2  Dr.  &  S. 
207. 

Gift  to  a  class       Where  the  gift  is  to  younger  children  upon  some  contingency, 

^^d^Xpon  *!•«  c«e«  "^«  conflicting. 

a  contingency.       Jf  there  are  no  children  surviving  when  the  contingency 

happens  the  gift  goes  to  the  representatives  of  those  who  died 


ENTITLED.      ELDEST  SON,  235 

in  the  lifetime  of  an  elder  brother.     Lady  Lincoln  v.  Pelha/m,  ^P-  ^^^_ 
10  Ves.  166. 

If  there  are  children  living  when  the  contingency  happens, 
EUiaon  v.  Airey,  1  Ves.  Sen.  Ill,  and  Hcdl  v.  Hewer,  Amb. 
204,  are  direct  authorities  for  saying  that  the  eldest  child  is  to 
be  then  ascertained,  and  not  before.  See,  too,  Stevens  v.  Pile, 
30  B.  284. 

But  now  it  would  probably  be  held  that  the  class  ought  to  be 
ascertained  at  the  time  when  the  interests  become  transmissible, 
and  it  was  so  decided  in  Bryan  v.  CoUina,  16  B.  14.  See,  too, 
Sanders'  Trust,  L.  R  1  Eq.  675. 

The  exclusion  from  a  class  of  a  child  "  entitled "  to  certain  Meaning  of 

**  entitled." 

property  means  primd  facie  entitled  in  possession.  Chorley  v. 
loveland,  33  B.  189  ]  12  W.  R.  187 ;  Umbers  v.  Jaggard,  9 
Eq.  201. 

See  further  as  to  the  construction  of  similar  clauses  of  exclu- 
aion,  Wyndha/m  v.  Fane,  11  Ha.  287  ;  JofmsouY,  FovXds,  6  Eq. 
268 ;  Re  OryWs  Trust,  6  Eq.  589. 

When  the  testator  has  placed  himself  in  loco  parentis,  and  In  what  cases 
ahows  an  intention  to  provide  portions  for  younger  children,  meaiis^son 
the  rule  established  with  regard  to  marriage  settlements,  that  ^^"*^r*Sf 
elder  son  means  a  son  taking  the  bulk  of  the  estate,   and  estates. 
jounger  son  a  son  unprovided  for^  applies  to  wills,  as  well  in 
the  case  of  personalty  as  of  realty.     Bayley's  Settlement,  9  Eq. 
491 ;  6  Ch.  590. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an  estate  is 
settled  in  strict  settlement,  and  by  the  same  settlement  portions 
are  provided  for  younger  children,  no  child  taking  the  bulk  of 
the  estate  by  virtue  of  the  limitations  in  strict  settlement,  shall 
take  any  benefit  from  the  portions.  Macoubrey  v.  Jones,  2 
£.  &  J.  684,  690. 

Even  in  marriage  settlements,  however,  this  construction  will 
cot  be  adopted,  unless  it  appears  upon  the  face  of  the  instru- 
ment that  the  exclusion  had  reference  to  the  fact  of  the  person 
to  be  excluded  taking  other  property.  Re  Theed's  Settlement, 
3  K.  &  J.  375 ;  Hervey-Bathurst  v.  Stanley,  4  Ch.  D.  251, 262  ; 
see  DomvUe  v.  Winnington,  26  Ch.  D.  382. 

The  time  for  ascertaining  who  fiUs  the  character  of  eldest  son 
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Chap,  xxn.   is  the  period  for  distributing  the  portions,  but  he  need  not  thea 
be  entitled  to  the  settled  estate  if  he  has  substantially  had  the- 
benefit  of  it.     Collingwood  v.  Stanhope,  L.  R.  4  H.  L.  43  ;  see 
In  re  FitzgercUd^a  Settled  Eatatea ;  Saunders  v.  Boyd,  (1891> 
3  Ch.  394. 
Younger  son        And  a  younger  son  who  at  that  time  has  become  the  eldest 
m)?t^ng^'^  and  takes  the  estate  will  be  excluded  from  a  portion,  though 
the&mily        ^he  portion  may  have  already  vested  in  him.     Ghray  v.  Earl  of 
Limerick,  2  De  G.  &  S.  370 ;  Richards  v.  Richards,  Johns* 
754 ;  Daviea  v.  Hugu&ain,   1   H.  &  M.  730 ;  Swinburne  v. 
Svrmbume,  17  W.  R.  47  ;  see  Leake  v.  Leake,  10  Ves.  476. 

If,  however,  the  eldest  son  is  excluded  not  as  eldest  son,  but 
by  name,  the  rule  does  not  apply.     Wood  v.  Wood,  4  £q.  48. 

And  if  the  testator  specifically  mentions  those  whom   he 

includes  in  the  class  of  younger  children,  the  rule  does  not 

apply.  In  re  Prytherch;  Prytherch  v.  William8,4i2  Ch.  D.  590^ 

In  what  cases       There  may,  however,  be  cii*cumstances  showing  that  the  eldest 

L  to^be^    ^^   ^^  ^^  ^  ^  ascertained  at  some  other  time  than  the  period  of 

*fS^"*^     distribution  ;  for  instance,  at  the  time  of  vesting. 
At  tiie  ponoQ 

of  vesting.  A  mere  gift  over  to  take  effect  on  a  younger  son  becoming 

an  eldest  before  attaining  twenty-one  will  not  alter  the  rule* 
Bayley'a  SettUment,  9  Eq.  491 ;  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are  to  vest 
indefeasibly  before  the  time  of  distribution,  the  eldest  son  is 
ascertained  at  the  time  of  vesting.  Windham^  v.  OraJuwi,  1 
Ru88.  331 ;  see  Ex  parte  Smyth,  12  Ir.  Ch.  487 ;  Re  Rivera'' 
SetUemeni,  40  L.  J.  Ch.  87. 
Under  what  '^^^  further  question  arises  in  what  manner  the  younger 
^^^^^A"?*  *u    child  must  be  entitled  to  the  estate  in  order  to  be  excluded  frook 

most  take  the 

family  estates   a  portion. 

excluded  from      The  fact  that  the  estate  has  been  sold  for  a  sum  not  sufficient 
a  portion.        ^  satisfy  the  portions  does  not  entitle  the  eldest  son  to  a  portion. 
Reid  V.  Hoare,  26  Ch.  D.  363. 

A  second  son,  becoming  an  eldest  son,  but  prevented  from 
taking  the  estate  by  a  recovery  suffered  in  the  lifetime  of  bis 
brother,  is  entitled  to  share  in  portions  provided  by  the  settle- 
ment for  younger  children.  Tenniaon  v.  Moore,  13  Ir.  Eq.  424 ; 
Spencer  v.  Spencer,  8  Sim.  87  ;  MacoiJyrey  v.  Jonea,  2  K.  &  J. 
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684 ;  Adams  v.  Beck,  25  B.  648,  overruling  Peacocke  v.  Pares,   Chap,  xxn. 
2  Eee.  689. 

So,  too,  a  younger  son  succeeding  to  the  revei-sion  of  the 
settled  estates,  not  under  the  settlement  creating  the  portions, 
but  by  descent  or  by  devise,  is  not  within  the  rule,  and  does  not 
lose  his  right  to  a  portion.  Sing  v.  Leslie,  2  H.  &  M.  68 ; 
Adams  v.  Beck,  25  B.  648. 

On  the  other  hand,  as  a  younger  child  becoming  elder  is  ex-  An  elder  son 
<cluded  from  taking  a  portion,  so  an  elder  child  not  taking  the  ^^  „^  y^ 
estate  is  admitted  to  a  portion.  Duke  v.  Doidge,  2  Ves.  Sen.  203.  entitled  to  a 

And  if  he  dies  before  the  period  of  distribution  his  representa- 
tives are  entitled,  whether  the  exclusion  is  of  the  eldest  son  for 
the  time  being  or  not  Ellison  v.  Thomxis,  2  Br.  &  Sm.  Ill ; 
1  D.  J.  &  S.  18 ;  Davies  v.  Hugv^nm,  1  H.  &  M.  780 ;  Swin^ 
burne  v.  Svnnbume,  17  W.  R.  47. 

An  elder  son  has  been  included  under  the  expression  second  Gift  to  second 
and  other  sons,  in  cases  where  the  probability  was  that  the  sons  has  in 


elder  had  been  left  out  by  mistake.    Langston  v.  Langston,  ^X^Su 
S  Bl.  N.  S.  16 ;  2  CI.  &  F.  194 ;  Blake*s  Estate,  19  W.  R  765 ;  first  son. 
Tavemor  v.  Orindley,  32  L.  T.  N.  S.  424 ;  Orattan  v.  Lcmgdale, 
11  L.  R  Jr.  473. 

But  this  construction  will  not  be  adopted  when  there  are 
suflSicient  reasons  for  the  exclusion  of  the  elder  son.  Berming" 
ham  y.  Tuite,  I.  R.  7  Eq.  221 ;  L.  R  7  H.  L.  634 ;  Locke  v. 
Jhmlop,  39  Ch.  D.  887. 
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CONSTRUCTION   OF   GIFTS   TO   CHILDBEN. 


A.  Illegitimate  Children. 

Ohap.  xxin.       I.  "The  description  child,  son,  issue,  every  word  of  that 
Children  species,  must  be  taken  prima  facie  to  mean  legitimate  child  ^ 

SX^cmSwu.  ^^^>  ^^  i^®"®  •  "  P^'^  ^^^  ^^^^^»  WUkiTison  v.  Adam,  1  V.  &  B. 

422.  And  it  may  be  stated  as  a  general  rule  that  where 
there  is  a  bequest  to  children  without  anything  on  the  face  of 
the  will  to  show  that  the  testator  meant  by  children  illegiti- 
mate children,  and  there  is  a  possibility  at  the  date  of  the  will 
of  legitimate  children  to  satisfy  the  terms  of  the  bequest,, 
evidence  dehoi^s  the  will  is  not  admitted  to  prove  that  the 
testator  may  or  must  have  meant  illegitimate  children.  Dur- 
rani V.  Friend,  5  De  G.  &  S.  343;  Be  Davenport'a  Trusts,  1  Sm. 
&  G.  126 ;  Re  OverhilVs  Trusts,  1  Sm.  &  G.  362 ;  Medworth 
V.  Pope,  27  B.  71 ;  Warner  v.  Warner,  15  Jur.  141 ;  20  L.  J. 
Ch.  273  ;  and  see  Gabb  v.  PrendergaM,  1  K  &  J.  439  ;  Godfrey 
V.  Davis,  6  Ves.  43 ;  Kenebel  v.  Scrafton,  2  East,  530;  Harris 
v.  Lloyd,  T.  &  R  310 ;  MoHimer  v.  West,  3  Russ.  370 ;  Bagley 
V.  Mollard,  1  R.  &  M.  581 ;  Swaine  v.  Kennerley,  1  V.  &  B. 
469 ;  Meredith  v.  Fan%  2  Y.  &  C.  C.  525  ;  Re  BoUon ;  Brou^\ 
V.  Bolton,  31  Ch.  D.  542 ;  In  re  Fish ;  Ingluxmi  v.  Ray^iei-, 
(1894)  2  Ch.  83. 

The  same  rule  applies  where  the  words  next  of  kin  are  used. 
Re  Standley'8  Estate,  L.  R  2  Eq.  303. 

In  the  will  of  a  Jew  domiciled  in  England,  children  must 
mean  legitimate  children  according  to  English  and  not  accord- 
ing to  Jewish  law.    Levy  v.  Solomon,  25  W.  R  842. 
Legitimacy  The  term  children  in  a  gift  by  will  of  personalty  (a),  or  land 
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devised  upon  trust  for  sale  (6),  or  realty  (c),  to  the  children  of  a  Cliftp.  xxni^ 
person  domiciled  abroad,  includes  children  who  are  legitimate  determined  b^ 

.  ,  .  .  _  domicile. 

according  to  the  law  of  their  parents*  domicile.  In  re  Androa ; 
And/roB  v,  Andros,  24  Ch.  D.  637  (a) ;  SkoUowe  v.  Yovmg,  11 
Eq.  474  (6) ;  In  re  Qrey's  Trusts ;  Orey  v.  Stamford,  (1892)  3 
Ch.  88  (c).  In  re  Wrighfa  Trusts,  2  K.  &  J.  595 ;  Boyes  v.  Bedale, 
1  H.  &  M.  798,  so  far  as  contra  are  overruled.  See,  too,  In  re 
Wilson's  Trusts,  L.  R  1  Eq.  247 ;  ib,  3  H.  L.  55  ;  Atkinson  v. 
Anderson,  21  Ch.  D.  100. 

As  regards  succession  ab  intestaio  a  different  rule  applies  to  Succession 
realty  and  to  personalty.  A  person  can  only  claim  as  heir  by  <^  "'^- 
descent  who  is  legitimate  by  English  law.  Doe  v.  VardUl,  2 
CI.  &  F.  571 ;  7  CI.  &  F.  895 ;  6  Bing.  N.  C.  385 ;  9  BL  N.  R. 
32.  But  next  of  kin  of  an  intestate  will  include  persons  who 
are  legitimate  by  the  law  of  their  parents'  domicile.  In  re 
Goodman's  Trusts,  14  Ch.  D.  619  ;  17  Ch.  D.  266. 

In  order  that  a  child  may  be  legitimated  by  the  subseqiiout 
marriage  of  its  parents,  the  father  must  be  domiciled,  both  at 
the  child's  birth  and  at  the  marriage,  in  a  country  which  allows 
of  such  legitimation.  In  re  Qrove ;  Vaucher  v.  Solicitor  to 
the  Treasv/ry,  40  Ch.  D.  216. 

II.  But  under  the  description  of  child,  son,  issue,  and  similar  In  what  cases 
words,  illegitimate  children  if  they  have  acquired  the  reputation  chiSren  may 
of  being  children  of  the  person  in  question  may  take  in  the  **^®* 
following  cases : 

1.  If  looking  at  the  circumstances  existing  at  the  date  of  When  there 
the  will  there  is  no  possibility  of  legitimate  children  to  satisfy  uu^^of*^ 
the  terms  of  the  bequest.  legitimate 

^  ^  ^  chiluren. 

(o.)  If^  for  instance,  the  bequest  is  to  the  children  of  A.  now 
living,  and  A.  has  only  illegitimate  children,  they  would  take. 
Dover  v.  AUxamder,  2  Hai-e,  282,  per  Wigram,  V.-C. 

(&.)  So  if  it  appears  from  the  language  of  the  will  that 
children  living  at  the  date  of  the  will  are  meant,  and  there 
are  only  illegitimate  children  then  living,  they  will  take.  In  re 
Hasddine ;  Orange  v.  Sturdy,  31  Ch.  D.  511. 

Thus  in  Holt  v.  Sindrey,  7  Eq.  170,  there  was  a  bequest  to 
the  testator's  "  daughter  Mary,  the  wife  of  John  Lattimer,"  and 
after  her  death  "  unto  all  and  every  the  child  or  children  of  his 
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Chap,  xxin   gaid  daughter  begotten  or  to  be  begotten."     It  appeai'ed  that 

Mary  was  not  the  lawful  wife  of  John  Lattimer,  and  that  the 
testator  was  not  aware  of  this  fact.  Stuart,  V.-C.  held  that 
illegitimate  children  bom  at  the  date  of  the  will  were  sufficiently 
described  by  the  words  "  children  begotten."  See,  too,  In  re 
Dixon,  2  Jur.  N.  S.  970 ;  Gabb  v.  Prendergast,  1  K.  &  J. 
439. 

And  in  Savage  v.  Robertson,  7  Eq.  176,  a  bequest  to  "  my 
sister,  Mary  Robertson,  and  her  two  youngest  daughters,"  Mary 
Robertson  being  a  spinster,  was  held  a  sufficient  designation  of 
her  two  youngest  illegitimate  daughters.  See  Hartley  v. 
Tribber,  16  B.  510 ;  Laker  v.  Hordem,  1  Ch.  D.  644. 

A  direction,  however,  to  divide  property  into  shares  cor- 
responding in  number  with  the  number  of  legitimate  and 
illegitimate  children  of  a  person  at  the  date  of  the  will,  is  not 
in  itself  a  sufficient  indication  that  illegitimate  children  then 
living  are  meant  to  be  included,  since,  if  before  the  testator's 
death  one  or  more  of  the  children  had  died,  the  division 
prescribed  by  the  will  would  have  been  inapplicable.  Cartwrigkt 
v.  Vavdry,  5  Ves.  530 ;  In  re  Wells'  Estate,  6  Eq.  599. 

(e.)  If  the  gift  is  to  the  children  of  a  deceased  person  who 
had  only  illegitimate  children,  the  illegitimate  children  take. 
Lord  Woodkousdee  v.  Dairy mple,  2  Mer.  419 ;  Edmv/nds  v. 
Feasey,  29  B.  233. 

({£.)  If  the  gift  is  to  the  children  in  the  plural  of  a  deceased 
person  who  had  only  one  legitimate  child  and  one  or  more 
illegitimate  children,  they  will  all  take  in  order  to  satisfy  the 
plural  number.  QUI  v.  Shelley,  2  R.  &  M.  336 ;  Leigh  v.  Byron^ 
1  Sm.  &  Q.  486 ;  In  re  Humphries;  Smith  v.  Milledge,  24 
Ch.  D.  691 ;  but  see  Hart  v.  Durand,  3  Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  will  that 
the  person  to  whose  children  the  bequest  is  given  was  dead  at 
the  date  of  the  will,  and  the  testator  was  not  a  near  relation,  it 
will  not  be  presumed  that  he  knew  of  the  death,  but  evidence 
will  be  admitted  to  show  that  he  was  aware  of  it.  See  Herbert's 
Trusts,  IJ.  &  H.  121 ;  Milm^  v.  Wood,  42  L.  J.  Ch.  545. 

(6.)  The  description  "  children  "  will  also  be  taken  to  mean 
illegitimate  children  when  the  gift  is  to  the  children  of  two 
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persons  who  canDot  by  any  possibility  have  legitimate  children  Ch>p.  XXiil. 
between  them.    Bayley  v.  STielham,  1  S.  &  St.  78. 

(/.)  The  fact  that  an  unmarried  man  makes  a  bequest  to  his 
children  is  not  alone  sufficient  to  include  illegitimate  children, 
though  as  a  will  is  revoked  by  marriage  none  but  illegitimate 
children  could  by  any  possibility  take  under  it.  Pratt  v. 
Matthew,  22  B.  328;  In  re  Bolton;  Brown  v.  Bolton,  31 
Ch.  D.  542  ;  see  Clifton  v.  Ooodbun,  6  Eq.  278. 

Under  a  gift  to  the  children  of  a  living  person,  when  there  Ciroumstances 
is  no  evidence  on  the  face  of  the  will  to  show  that  illegitimate  to  admit 
children  are  intended,  legitimate  childi'en  alone  will  take.    And  g^^^*^ 
this  will  be  the  case — 

Though  the  person  whose  children  are  to  be  benefited  has,  at 
the  date  of  the  will,  only  illegitimate  children,  and  at  the 
testator's  death  there  is  no  possibility  of  any  others.  Godfrey  v. 
Davis,  6  Ves.  43;  Re  Davenport* a  Trusts,  1  Sm.  &  G.  126; 
Kelly  V.  Hammond,  26  B.  36 ;  Dorin  v.  Dorvrh,!^,  R  7  H.  L. 
568. 

It  will  also  be  the  case,  though  the  person  to  whose  children 
a  gift  is  bequeathed  has,  at  the  date  of  the  will,  only  illegitimate 
children,  and  is,  whether  from  old  age  or  other  causes,  never 
likely  to  have  any  others.  Re  OverkUUs  Trust,  1  Sm.  &  G. 
362 ;  PavZ  v.  ChUd/ren,  12  Eq.  16 ;  Re  Browne;  Raggett  v. 
Brovme,  61  L.  T.  463 ;  Re  Brown ;  Penrose  v.  Mamming,  63 
L  T.  159.  Fraser  v.  Piggott,  You.  354,  before  Lord  Lyndhurst ; 
and  Beaduyroft  v.  BeacJvcroft^  1  Mad.  430,  before  Sir  Thomas 
Plomer,  M.R,  so  far  as  they  decide  the  contrary  must  be  taken 
as  overruled ;  see  James  v.  Smith,  14  Sim.  216  ;  Re  OverhiWs 
Trust,  1  Sm.  &  G.  362 ;  Holt  v.  Svndrey,  7  Eq.  170. 

2.  Illegitimate  children   existing  at   the  date  of  the  will.  The  testator 
including  a  child  then  en  ventre,  may  take  under  the  term  thathe^meant 
children  if  they  are  sufficiently  indicated,  that  is  to  say,  where  ^^^**® 
"taking  the  will  as  the  dictionary  of  the  meaning  of  the  terms 
used  in   it,"  it  appears  that  the  testator  meant  illegitimate 
children.     WUkmson  v.  Adam,,  1  V.  &  B.  422,  p.  462 ;  HUl  v. 
Crooks  L.  R  6  H.  L.  265.     "  The  intention  need  not  be  ex- 
pressed in  language  which  is  necessarily  susceptible  of  only  one 
interpretation,  but  it  is  sufficient  if  it  is  indicated  in  a  way  that 

T.W.  B 
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ca^p.  xxm,  excludes  the  probability  of  an  opposite  intention  having  existed 
in  the  mind  of  the  testator."  HiU  v.  Crook,  L.  R.  6  H.  L.  277, 
per  Lord  Chelmsford. 

(a.)  Thus  natural  children,  bom  at  the  date  of  the  will,  of 
course  take  where  the  gift  is  to  natural  children  in  express 
terms.  Metham  v.  DvJce  of  Devon,  1  P.  W.  529 ;  Ba/mett  v. 
TugwM,  31  B.  232 ;  Evcma  v.  Masaey,  8  P.  22 ;  BeriUey  v. 
Blizard,  4  Jur.  N.  S.  652. 

(6.)  So  if  after  a  gift  to  the  children  of  A.,  the  testator  in  a 
subsequent  gift  defines  whom  he  means,  by  adding  '*  namely," 
and  inserting  their  names.   Meredith  v.  Fa/rr,  2  T.  &  C.  C.  525. 

(o.)  Or  if  the  testator  excepts  from  a  gift  to  the  children  of  A. 
a  child  who  is  illegitimate.  In  re  Lowe ;  DcmUy  v.  Piatt,  61 
L.  J.  Ch.  415 ;  40  W.  R  475. 

(d,)  If  there  is  a  gift  to  the  children  of  the  testator  by  a  par- 
ticular woman,  when  it  appears  on  the  face  of  the  will  that  he 
has  a  wife  living,  or  to  "  my  wife  A.  for  life,  and  after  her  death 
to  my  children,"  where  the  testator  is  not  married  to  A.,  but  has 
a  wife  living  from  whom  he  is  separated,  his  children  by  A.  will 
take.  Wilkinson  v.  Adam,  1  V.  &  B.  422 ;  Lepvne  v.  Bean,  10 
Eq.  160.  See  Bayley  v.  Sndham,  1  S.  &  St.  78. 
Gift  to  A.,  (6.)  A  convenient  rule  of  construction  may  be  deduced  from 

and  then  to  the  judgments  of  the  House  of  Lords,  in  HiU  v.  Orook,  L.  R. 
her  chUdren.  6  H.  L.  265,  to  the  efifect  that  where  a  testator  describes  A.  as 
the  wife  of  B.  when  he  knows  that  A.  is  not  in  fact  lawfully 
married  to  B.,  and  by  that  description  gives  property  to  her  for 
life  with  remainder  to  her  children,  the  term  children  must  be 
taken  to  include  A.'s  children  by  B.  See  per  Earl  Cairns,  L.  R. 
6  H.  L.  p.  285. 

This  rule  was  approved  and  followed  m  In  re  Homer; 
Eagleton  v.  Homer,  37  Ch.  D.  695 ;  In  re  Hwrrisom ;  Harrison 
V.  Higson,  (1894)  1  Ch.  561. 

The  rule  has  been  held  not  to  apply  if  there  is  nothing  to 
show  that  the  testator  knew*  that  there  was  no  lawful  marriage. 
In  re  AyUs'  Trusts,  1  Ch.  D.  282,  as  explained  m  In  re 
Homer ;  Eagleton  v.  Homer,  211  Ch.  D.  695  ;  In  re  BoUon  ; 
Brown  v.  Bolton,  81  Ch.  D.  542.  See  In  re  Yea/rwood's  Trusts, 
5  Ch.  D.  545  ;  Ellis  v.  Houst<m,.10  Ch.  D.  286. 
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(/.)  Under  a  gift  to  the  children  of  the  testator's  daughter  by  Chap,  xxm 
her  present  putative  husband  or  by  any  other  person  whom  she 
might  marry,  though  the  daughter  subsequently  married  her 
then  putative  husband,  her  illegitimate  son  by  him  took.  In  re 
BTOwn*8  Trust,  16  Eq.  239  ;  In  re  Con/nor,  2  J.  &  Lat.  466 ; 
DiUey  v.  MoMiews,  13  W.  R  676 ;  11  Jur.  N.  S.  425. 

{g,)  Where  a  testator  has  described  a  person  who  is  illegiti-  Ille^timAte 
mate  by  a  term  applicable  in  strictness  to  legitimate  relation-  ^  child, 
ship  only,  the  question  often  arises  whether  such  a  person  is 
included  under  the  same  term  when  used  in  auother  part  of  the 
will  or  under  another  term  also  applicable  iu  strictness  only  to 
Intimate  relationship. 

The  cases  run  into  fine  distinctions  and  depend  upon  their 
own  peculiar  circumstances.  The  following  is  a  summary  of  the 
points  which  have  arisen : — 

If  the  testator  applies  the  expression  child  to  an  illegitimate 
child,  that  child  may  take  under  a  general  gift  to  children. 

The  intention  to  include  the  illegitimate  child  may  be  shewn 
by  a  recital  that  the  testator  has  a  certain  number  of  children 
which  c&n  only  be  satisfied  by  including  an  illegitimate  child,  or 
by  any  other  evidence  of  intention  to  include  an  illegitimate 
child  in  the  class  children,  or  by  the  testator  merely  applying 
the  teno  child  to  the  illegitimate  child.  Owen  v.  Bryant^  2 
D.  M.  &  G.  697  ;  Worts  v.  Gvhitt,  19  B.  421 ;  Evans  v.  Davies, 
7  Ha.  498 ;  Smith  v.  Jobson,  59  L.  T.  397 ;  In  re  Bryon ; 
Drwm/nuynd  v.  Leigh,  30  Ch.  D.  110;  In  re  JodreU;  Jodrell 
v.  Seale,  44  Ch.  D.  590 ;  S,  C,  sub  nom,  SedLe-Hayne  v. 
Jodrell,  (1891)  A.  C.  304;  Re  Brown;  Walsh  v.  Brownie,  62 
L  T.  899. 

Where  a  special  provision  is  made  for  an  illegitimate  child.  Special 
who  is  described  as  a  child  of  a  particular  person  and  there  is  a  bastard. 
subsequent  gift  to  the  children  of  that  person,  the  illegitimate 
child  has  been  held  not  to  be  included  in  the  subsequent  gift 
to  children.  In  such  a  case  there  is  an  intention  to  deal  with 
the  ill^itimate  child  separately  from  the  others.  Bagley  v. 
MoUwrd,  1  R  &  ML  581 ;  Megson  v.Hindle,  15  Ch.  D.  198. 

The  mere  description  of  an  illegitimate  child  as  the  testator's 

nephew  has  been  held  insufficient  to  include  him  in  a  subsequent 
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gift  to  children  of  his  sister.  It  Tvill  be  noticed  that  in  this 
case  the  word  defined  by  the  testator  was  nephew  and  not 
child.     In  re  Hall ;  Bramaton  v.  Weightman,  35  Ch.  D.  551. 

(h,)  Where  a  testator  devised  real  estate  to  an  illegitimate 
daughter,  whom  he  described  as  his  eldest  daughter,  and  the 
will  contained  a  gift  over  under  certain  circumstances  of  the 
share,  whether  land  or  money,  of  any  of  the  testator's  children, 
it  was  held  that  the  gift  over  applied  to  the  real  estate  devised 
to  the  illegitimate  daughter.  Smitii  v.  Jobscrn,  59  L.  T.  397 ; 
see  AUen  v.  Webster,  6  Jur.  N.  S.  574. 

III.  It  has  sometimes  been  laid  down  that  legitimate  and 
illegitimate  children  cannot  together  take  under  the  same 
description  or  the  same  class.  For  instance,  in  Bagley  v.  MoUard, 
1  R.  &  M.  581,  Leach,  M.  R,  said,  *'  Whenever  the  general 
description  of  children  will  include  legitimate  children  it  cannot 
also  be  extended  to  illegitimate  children,"  p.  586.  See,  too, per 
Lord  Romilly,  M.R,  in  Pmtt  v.  Matthew,  22  B.  328.  "  It  is 
also  clear  that  illegitimate  children  cannot  take  under  a  gift  to 
children  unless  it  be  quite  clear  on  the  face  of  the  gift  that 
legitimate  children  never  could  have  taken  under  the  gift"  As 
early  an  authority,  however,  as  Wilkinson  v.  Adam,  1  V.  &  B. 
422,  seems  to  point  the  other  way  (see  especially  the  opinion  of 
the  judges  there  stated),  though  the  exact  point  was  not  decided, 
but  there  is  no  doubt  now  since  the  case  of  HiU  v.  Crook,  L.  R 
6  H.  L.  265,  that  a  gift  to  children,  with  a  clear  intention  that 
it  shall  apply  to  existing  illegitimate  children,  will  be  so 
applied,  although  the  gift  must  be  extended  to  future  legitimate 
children.  See  In  re  HaseldiTie ;  Chrange  v.  Sturdy,  31  Ch.  D. 
511. 

IV.  A  gift  to  illegitimate  childi*en  described  with  reference 
to  their  paternity  is  valid  as  regards  children,  who  at  the 
date  of  the  will  have  acquired  the  reputation  of  being  the 
children  of  the  father  named.  Metliam  v.  Duke  of  Devon,  1 
P.  W.  529  ;   Wilhinson  v.  Adam,  1  V.  &  B.  422. 

V.  With  regard  to  an  illegitimate  child  en  ventre  sa  mere  at 
the  date  of  the  will,  such  a  child  can  take  if  it  is  sufficiently 
designated  ;  thus,  a  bequest  to  the  child  with  which  a  woman  is 
at  the  time  pregnant  is  a  good  bequest,  as  there  can  be  no 


ILLEGITIMATE   CHILD   EN   VENTRE.  245 

uncertainty.     Evans  v.  Massey,  8  Pr.  22 ;  Gordon  v.  Gordon,  Chap,  xxm. 

1  Mer.  142  ;  see  In  re  Shaw;  Robinson  v.  Shaw,  (1894)  2  Ch. 

573. 

And  where  a  gift  to  the  children  of  a  woman  applies  to 
iUegitimate  children,  an  illegitimate  child  en  ventre  at  the  date 
of  the  will  is  admitted  to  share.     Crook  v.  HiU,  3  Ch.  D.  773. 

But  if  a  child  is  described  with  reference  either  to  the  fact  whether 
or  the  reputation  of  paternity  there  seems  to  be  considerable  ^^^^^ 
doubt  whether  the  bequest  is  not  void  for  uncertainty.     To  title  by 

repute. 

establish  the  fact  of  paternity  would  involve  an  inquiry  which 
the  law  will  not  allow^  and  it  is  doubtful  whether  an  illegitimate 
child  can  acquire  a  title  by  repute  till  it  is  bom.  See  Earle  v. 
Wilson,  17  Ves.  528 ;  In  re  Bolton ;  Brown  v.  Bolton,  31  Ch. 
D.  542 ;  In  re  Shaw ;  Rohvmon  v.  Shaw,  (1894)  2  Ch.  573. 

In  Gordon  v.  Gordon,  (sup.  cit.),  Lord  Eldon  says  :  "  A  bastard 
cannot  take  as  the  issue  of  a  particular  person  until  it  has 
acquired  the  reputation  of  being  the  child  of  that  person,  which 
cannot  be  before  its  birth."  (See,  too,  Metham  v.  Duke  of 
Devon,  1  P.  W.  529 ;  Blodwdl  v.  Edwards,  Ci-o.  El.  509 ;  see 

1  Co.  Litt  3  6.) 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord  Bomilly 
seem  to  have  thought  that  an  illegitimate  child  en  ventre  may 
have  a  name  by  reputation.  "  A  child  en  ventre  sa  wire  is  a 
child  in  esse,  and  may  have  a  name  by  reputation,"  jpcr  Lord  St. 
Leonards  in  In  re  Connor,  2  J.  &  Lat.  p.  460  ;  and  "  It  is  un- 
doubtedly true  that  a  child  en  ventre  sa  mire  may  acquire  a 
name  by  reputation  although  illegitimate,"  per  Lord  Romilly  in 
Pratt  V.  Matthew,  22  B.  p.  339. 

VI.  There  is  no  rule  of  public  policy,  which  prevents  illegiti-  Public 

isolicv  fts  to 

mate  children  born  after  the  date  of  the  will  and  before  the  Sfterbom 
testator's  death  from  taking.    Occleston  v.  FvUalove,  9  Ch.  147 ;  ch^^*® 
In  re  Hastie*s  Trusts,  35  Ch.  D.  728,  overruling  In  re  Connor 

2  J.  &  Lat.  456 ;  Medworth  v.  Pope,  27  B.  73 ;  Holt  v.  Sindrey, 
7  Eq.  176;  Howarth  v.  Mills,  L  R  2  Eq.  391,  so  far  as  they 
decide  the  contrary. 

VII.  When  the  theory  that  it  was  against  public  policy  to  Afterbom 
allow  iUegitimate  children  born  in  the  testator's  lifetime  but  ch^ren. 
after  the  date  of  the  will  to  take  was  abolished,  it  might  have 
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Chap,  xxm.  been  expected  that,  when  once  the  intention  to  benefit  illegiti- 
mate children  was  established,  a  will  would  receive  the  same 
construction  for  their  benefit  as  it  does  in  the  case  of  legitimate 
children. 

The  rule  of  English  law  in  this  matter  has  however  been  to 
visit  the  sins  of  the  fathers  on  the  children,  and  though  the 
severity  of  the  law  has  been  mitigated  in  some  respects,  the 
old  rule  remains  in  force  for  many  purposes.  The  law  is  in  fact 
in  a  transitional  stage,  and  it  is  difficult  to  reconcile  all  the 
cases  with  pnnciple. 

The  cases  go  to  this : — 

Under  a  gift  to  illegitimate  children -of  a  woman  living  at 
the  testator's  death  children  born  after  the  date  of  the  will 
come  in.    In  re  Hastie'a  Trusts,  35  Ch.  D.  728. 

And  a  gift  to  the  reputed  children  of  a  man  bom  or  to  be 
born  by  a  particular  woman  is  valid  as  regards  children  who 
have  acquired  the  reputation  at  the  testator's  death.  Ocdeston 
V.  FuUalove,  9  Ch.  147. 

It  is  not  clear  whether  express  words  of  futurity  referring  to 
children  born  after  the  date  of  the  will  are  necessary.  See  In 
re  Goodwin's  Trust,  17  Eq.  345. 

If  the  description  refers  to  the  fact  and  not  the  reputa- 
tion of  paternity  it  has  been  said  that  illegitimate  children 
born  after  the  date  of  the  will  cannot  take,  as  to  establish 
the  fact  of  paternity  an  inquiry  would  be  necessary  which 
the  law  does  not  allow.  In  re  Bolton;  Brown  v.  BoUon^ 
31  Ch.  D.  542,  overruling  In  re  Goodwin's  Trust,  17  Eq.  345. 
In  re  Bolton,  may,  however,  be  supported  on  other  grounds, 
and  if  a  gift  to  the  illegitimate  children  of  a  man  is  valid  as 
regards  those  who  have  at  the  date  of  the  will  acquired  the 
reputation  of  being  his  children  (see  ante)  it  is  difficult  on 
principle  to  see  why  the  same  construction  should  not  be 
applied  to  after-born  illegitimate  children. 

YIII.  Illegitimate  children  born  after  the  testator's  death 
and  not  en  ventre  can  in  no  case  take  under  the  will  To 
admit  them  would  be  to  encourage  immorality.  Crook  v.  HiU, 
3  Ch.  D.  773 ;  In  re  Shaw;  Eobimon  v.  Shaw,  (1894)  2  Ch. 
573. 


Bom  after 
the  date  of 
the  wilL 


niemtiinate 
children 
born  after 
death. 


i 


LEGITIMATE   CHILDREN.  247 

Chap.  XXm. 

B.  Legitimate  Children. 

1.  Children  primd  fdcie  includes  children  by  a  first  and  The  term 
second    marriage.      Barrington    v.    Tristramiy   6   Ves.   345 ;  includes 
CrUchett  v.  Taynton,  1  R.  &  M.  541 ;  Andrews  v.  AndA^ews,  15  f^^l^^ 
L.  R  Jr.  199.  Seconal 

marnage. 

And  even  where  there  was  an  express  reference  to  a  present 
or  any  future  husband^  children  by  a  former  husband  were  not 
excluded.  Pasmore  v.  HugginSy  21  B.  103;  Re  Pickup*8 
WiU,  IJ.  i5  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children  of  a 
first  marriage.  Stovers  v.  Bamxx/rd,  2  Y.  &  C.  C.  539 ;  Lovejoy 
V.  CaHer,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  peraon  will  not  go  to  his  Children  do 
grandchildren,  though  he  may  have  only  grandchildren  living  grand- 

at  the  date  of  the  will  and  the  testatoi-'s  death.    Moor  v.  Rais-  <^^^^^*'^- 
beck,  12  Sim.  123. 

If,  however,  the  gift  is  to  the  children  of  a  person  deceased, 
who  had  only  grandchildren  living  at  the  time,  the  giand- 
children  will  take,  and  they  will  take  to  the  exclusion  of  great- 
grandchildren. Berry  v.  Berry,  3  Gift  134;  9  W.  R.  889; 
Fmn  V.  Death,  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has  only 
gramlchildren  living  at  the  date  of  the  will,  will  not  go  to  the 
grandchildren  if  the  will  distinguishes  between  children  and 
grandchildren.    Loring  v.  Thomas,  3  Dr.  &  S.  497. 

And  a  gift  to  the  children  of  several  persons  deceased  will 
not  include  the  grandchildren  of  one  who  had  no  children  at  the 
date  of  the  will  if  there  are  any  children  of  the  others  to  take. 
Badcliffe  v.  BwMey,  10  Ves.  195  ;  In  re  Kirk;  Nicolson  v. 
Kirk,  52  L.  T.  846  ;  see  In  re  Smith ;  Lord  v.  Hayward,  35 
Ch.  D.  558. 

3.  A  gift  to  children  hereafter  to  be  born  or  that  may  be  Gift  to 
bom  will  not,  without  more,  exclude  children  already  bom.  bomwSlnot 
Hibhlethtvavt  v.  CaHwright,  Ca.  t.  Talb.  31 ;  Wilkmson   v.  "^l^^f  *^°^ 

^     '  '  bom  already. 

Adam,  1  V.  &  B.  422,  464 ;  Doe  v.  HaZleU,  1  M.  &  S.  124 ; 
Harrison  v.  Harrison,  I.  R.  10  Eq.  290.  See  Locke  v.  Dunlop, 
39  Ch.  D.  387. 
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Chap.  XXIII.  But  where  there  are  gifts  to  three  out  of  four  children  living 
at  the  date  of  the  will,'  a  gift  to  each  child  that  may  be  born 
applies  only  to  after-bom  children.  Early  v.  Middletoriy  14s  B. 
453 ;  3  D.  F.  &  J.  1. 

And  in  the  same  way  a  testator  may  confine  his  bounty  to 
posthumous  children.  Doe  d.  Blakieton  v.  Haslewoody  10  C.  B. 
544 ;  see  White  v.  Barber,  5  Burr.  2703  ;  Be  Lindsay,  3  Ir. 
Ch.  239. 

4.  Words  primd  foAjie  referring  to  present  children,  such  as 
"  to  children  lawfully  gotten,"  or  "  to  every  child  he  hath,"  will 
not  exclude  after-born  children  if  they  can  fairly  be  construed 
as  referring  to  the  atirps,  Browne  v.  Oroombridge,  4  Mad.  495 ; 
Ringrose  v.  Bramham,  2  Cox,  384 ;  see  GoodfeUow  v.  Oood^ 
feUow,  18  B.  356. 

A  gift  to  "  children  who  survive  me  "  will  not  exclude  those 
bom  after  the  testator's  death.  Re  Claris  Estate,  3  B.  J.  & 
S.  111. 

5.  An  express  gift  to  one  child  will  not  prevent  his  taking 
under  a  subsequent  gift  to  children.  Reay  v.  Rawlins,  29  B. 
88  ;  see  Hanna  v.  Bell,  7  Ir.  Ch.  208. 

Nor  will  a  gift  to  A.  and  her  daughter  for  their  lives  exclude 
the  daughter  from  taking  under  a  gift  in  remainder  to  the 
children  of  A.  and  her  daughter.  Almack  v.  Horn,  1  H.  &  M. 
630. 

On  the  other  hand,  a  gift  to  several  children  by  name  will  not 
prevent  other  children  from  taking  under  a  subsequent  gift  to 
children.  Moffat  v.  Bumie,  18  B.  211 ;  see  Re  Connor,  8  Ir. 
Eq.  401. 

A  gift  to  children  "  from  A.  downwards  "  includes  A.     Lett  v. 

Osborne,  47  L.  T.  40. 

Children  of  6.  When  there  is  a  gift  to  the  members  of  a  class  for  their 

^tttefdateof  ^^®^>  ^^^"^  remainder  to  their  children,  the  death  of  a  member 

the  will.        I  of  the  class  in  the  lifetime  of  the  testator  after  the  date  of  the 

will  will  not  prevent  his  children  from  taking,  but  the  children 

of  membera  of  the  class  dead  at  the  date  of  the  will  will  not 

take.     Hahergham  v.  Ridehalgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers  and 
sisters  for  their  lives,  with  remainder  to  their  children,  and  the 
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testator  has  only  one  brother  living  at  the  date  of  the  will,  CQuip.  xxm, 
children  of  deceased  brothers  and  sisters  will  take.    BavTiaby  v. 
TasaeU,  ]  1  Eq.  363. 

7.  Gifts  to  the  children  of  A.  &  B.  Gifts  to  the 
a.  It  seems  that  the  primd  facie  grammatical  construction  of  ^^V^ 

a  gift  to  the  children  of  A.  and  B.  is  that  B.  and  the  children  of 
A.  are  entitled.     In  re  Featherstone'a  Trusts,  22  Ch.  D.  111. 

6.  If  A.  &  B.  are  described  as  bearing  the  same  relation  to 
the  testator,  and  equal  legacies  have  been  given  to  them,  the 
children  of  both  take — as  in  a  gift  to  the  children  of  my  brother 
A  and  my  brother  B.  Mason  v.  Baker,  2  E.  &  J.  567 ;  see 
Whicker  v.  MUford,  3  B.  P.  G  442. 

c.  If  they  do  not  bear  the  same  relation  to  the  testator,  and 
A  has  children  at  the  date  of  the  will,  while  B.  is  unmarried, 
the  gift  goes  to  B.  and  the  children  of  A  Stummvoll  v.  Hales, 
34  B.  124. 

d.  So,  too,  if  A  is  described  as  deceased  ;  for  instance,  if  the 
gift  be  to  the  children  of  the  late  A.  &  B.,  B.  and  the  children 
of  A.  will  take.  Lugar  v.  Harman,  1  Cox,  250 ;  Hawes  v. 
Hawes,  14  Ch.  D.  614 ;  but  see  Re  Davies'  Will,  29  B.  93. 

This  is  db  fortiori  the  case  where  B.  is  referred  to  as  a  legatee. 
Ingle's  Trusts,  11  Eq.  578. 

e.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of  B." 
goes  to  the  children  of  A  and  of  B.  Peacock  v.  Stockford,  3  D. 
M.  &  G.  73. 

8.  If  there  is  a  gift  to  the  six  children  of  A  who  has  only  six  Gift  to  a 

certain 

living  at  the  date  of  the  will,  the  legacy  goes  to  them.     Sherer  number  of 
V.  Bisliop,  4  B.  C.  C.  55.  SZ""""" 

And  a  seventh  child  en  ventre  at  that  time  will  not   be  "^^'^• 
admitted  to  a  share.     Re  Emery's  Estate,  24  W.  R.  917. 

But  if  the  number  does  not  correspond  with  the  number 
living  at  the  date  of  the  will,  all  the  children  then  living  will 
take,  whether  the  gift  is  of  a  lump  sum  or  of  a  distinct  sum  to 
each,  in  which  latter  case  each  child  will  be  entitled  to  a  legacy 
of  that  sum.  Garvey  v.  Hibbert,  19  Ves.  125 ;  Staking  v. 
Walkey,  2  B.  C.  C.  85 ;  1  Cox,  250  ;  Lee  v.  Pain,  4  Ha.  249  ; 
Harrison  v.  HaiTison,  1  R.  &  M.  72 ;  Morrison  v.  Martin, 
5  Ha.  507  ;  Teats  v.  Yeats,  16  B.  170 ;  see  4  Ch.  D.  46  ;  Lee  v. 
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cup.  xxig  Lee^  \q  jur.  N.  S.  1041 ;  &pefacer  v.  Ward,  9  Eq.  507 ;  In  re 
Bassetts  Estate ;  Perki/ns  v.  Fladgatey  14  Eq.  54. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the  names 

of  the  legatees  makes  no  difference.    M'Kechnie  v.  VaughxnHy 

15  Eq.  289. 

Evidence  of         In  such  cases  evidence  of  intention  is  not  admissible  to  show 

benefit  certain  that  the  testator  meant  certain  of  the  children,  or  the  children 

children.         ^f  ^  particular  marriage  who  may  correspond  in  number  with 

the  number  mentioned  in  the  will.     DcmieU  v.  DanieU,  3  De 

G.  &  S.  337 ;  Matthews  v.  Foulshaw,  12  W.  R  1141. 

Thus  under  a  bequest  to  the  two  children  of  my  son  Joseph, 
who  had  four  living  at  the  date  of  the  will,  two  by  a  first  and 
two  by  a  second  marriage,  all  the  children  took,  and  evidence  of 
an  intention  to  benefit  the  children  of  the  first  mairiage  was 
not  admitted.     Matthews  v.  Foulshaw,  supra. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A.,  who 
has  one  daughter  and  five  sons,  goes  to  the  daughter.  Lord 
Selsey  v.  Lord  Lake,  1  B.  151.  See  Berkeley  v.  PvUing, 
1  Buss.  496. 

But  a  gift  of  lOOi.  a-piece  to  the  four  sons  of  A.  who  had 
three  sons  and  a  daughter,  includes  the  daughter,  the  intention 
being  to  give  four  legacies.  Lane  v.  Green,  4  De  Q.  &  S. 
239. 

If  there  is  anything  to  indicate  which  of  the  children  the 
testator  meant — for  instance,  an  allusion  to  their  residence — 
the  rule  does  not  apply.  Wrightson  v.  Calvert,  1  J.  &  H.  250 ; 
see  Hampshire  v.  Peirce,  2  Ves.  Sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W.,  widow  of 
W.,  and  the  widow  of  W.  had  at  the  date  of  the  will  married 
again,  and  there  were  two  children  by  W.  and  six  by  her  second 
husband  then  living,  it  was  held  that  the  two  children  by  the 
first  marriage  were  alone  intended  to  take.  IfewTnan  v.  Piercey, 
4  Ch.  D.  41. 

It  appears  never  to  have  been  decided  whether,  when  the 
number  of  children  living  at  the  date  of  the  will  is  erroneously 
stated,  children  born  after  the  date  of  the  will  and  before  the 
testator's  death  would  be  included. 


Ezplanatoiy 
context. 
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Chap.  XXTTT. 

III.  Distribution  per  Capita  and  per  Stirpes. 

A  gift  to  A.  and  the  children  of  B.  goes  primd  fade  to  all  Whether  a 
per  capita,  and  not  per  stirpes.  Dowding  v.  Smith,  3  B.  541  ;  chUdren  of 
Bickabe  v.  Garwood,  8  B.  579.  ^„^"J, .  , 

'  parents  is  to 

So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to  class  A.,  oe  distributed 

9V9*  S^iif'DtSt 

and  class  B.  and  C,  goes  per  capita  to  all.    Dugdale  v.  Dugdale,  or  per  eapUa. 

11  B.  402 ;  Dowding  v.  Smith,  3  B.  541 ;  Pattison  v.  Pattison, 

19  B.  638  ;  Armitage  v.  Williams,  27  B.  346  ;  Book  v.  A.-O., 

81  B.  313;  ATnson  v.  Harris,  19  B.  210 ;  TynddLe  v.  Wilkinson, 

23  B.  74 ;  Bak^  v.  Baker,  6  Ha.  269  ;  Fletcher  v.  Fletclier,  9 

L.  E.  Ir.  301. 

So  a  gift  of  two  fourth  parts  to  the  children  of  A.  and  the 
children  of  B.  goes  per  capita.  Lady  Lincoln  v.  PeUiam,  10 
Ves.  166. 

Similarly  a  gift  to  several  and  their  issue,  or  to  the  children  Gifts  to 
and  grandchildren  of  A.,  goes  to  all  children  and  grandchildren  th^issue. 
coming  into  being  before  the  period  of  distribution  per  capita. 
Bamaiyy  v.  TasseU,  11  Eq.  363 ;  Lea  v.  Thorp,  6  W.  R.  480 ; 
4  Jur.  N.  S.  447 ;  27  L.  J.  Ch.  649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving  children 
and  their  issue  goes  to  all  the  childi*en  and  issue  who  survive 
the  period  of  distribution  per  capita.  Be  Fox's  Will,  35  B. 
168;  13  W.  R  1013  ;  GanceUor  v.  CanceUor,  11  W.  R  16  ;  2 
Dr.  &  Sm.  199.  Shailer  v.  Groves,  which,  as  reported  in  6 
Hare,  162,  might  be  cited  in  favour  of  a  different  construction, 
is  there  wrongly  reported.  See  11  Jur.  485  ;  16  L.  J.  Ch.  367 ; 
2  Jarman  Ed.  5,  1548. 

The  rule  applies  where  the  classes  are  next-of-kin  or  families. 
Book  V.  A.'G.,  31  B.  313 ;  Barnes  v.  Patch,  8  Ves.  603. 

A  direction  that  parents  and  children  ai*e  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
distribution  per  stirpes,     Tv/mer  v.  Hudson,  10  B.  222. 

The  following  indications  of  intention  have  been  held  suffi-  Distribution 
dent  to  import  a  distribution  per  stirpes —  ^^  tt^rpes. 

a.  A  gift  of  one  share  in  certain  events  to  the  other  legatees 
per  stirpes,    Nettleton  v.  Stephenson,  18  L.  J.  Ch.  191. 

b.  A  gift  of  the  share  of  a  child  dying,  not   to  the   other 
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Chap,  xxm.  members  of  the  class,  but  to  the  brothers  and  sisters  of  the 
child.  Archer  v.  Legg,  31  B.  187  ;  see  Ayacough  v.  Sa/uage,  13 
W.  R  373. 

c,  A  gift  of  the  income  to  four  persons  till  certain  children 
attained  twenty-one,  and  then  a  gift  of  the  principal  to  three  of 
those  persons  and  the  children  equally.  Brett  v.  Horton^ 
4  B.  239. 

d.  A  direction  that  the  share  is  to  be  divided  in  equal  shares 
if  more  than  one  of  "  such  respective  issue."  Davis  v.  Bennett, 
4  D.  F.  &  J.  327. 

6.  If  the  issue  of  a  stirps  are  treated  as  taking  among  them 
only  one  equal  share,  the  construction  per  stirpes  will  be 
adopted.  Brett  v.  Horton,  4  B.  239  ;  Hunt  v.  Dorsett,  5  D.  M. 
&  G.  570. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Cwrwen,  5  Sim. 
264. 

A  gift  to  several  and  their  issue  "  per  stirpes"  or  a  direction 

that  issue  are  to  take  only  their  parents'  share,  is  sufficient  to 

show  that  the  issue  were  not  meant  to  take  in  competition  with 

the  original  takers.    Pearson  v.  Stephen,  2  Dow.  &  CI.  328 ;  5 

Bl.  N.  S.  203  ;  Johnson  v.  Cope,  17  B.  561. 

In  what  cases       Whether  a  direction,  that  issue  are  to  take  only  the  share 

tion^TJSrbe"    ^^^^^  ancestor  would  have  taken,  will  have  the  effect  of  making 

p^  stirjpea        the  distribution  a  distribution  per  stirpes  throughout,  seems  not 

to  be  settled. 
The  word  Where  the  direction  is  that  the  issue  are  to  take  a  parent's 

Fn^ reJmring   ^^^y  ^^'^  the  word  "  parent "  is  used  in  a  recurring  or  sliding 
or  sliding         sense,  SO  as  to  apply  to  successive  generations  of  issue,  it  is  clear 

sensc. 

that  the  distribution  will  be  per  stirpes  throughout.  Ross  v.  Ross, 
20  B.  645  ;  In  re  Orion's  Trust,  3  Eq.  375  ;  Palmer  v.  CruttwM, 
8  Jur.  N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or  grand- 
children are  to  take  an  original  share  between  them.  Powell 
V.  Powell,  28  L.  T.  N.  S.  730. 

But  a  mere  direction  that  the  share  of  any  of  the  original 
takers  dying  is  to  go  to  his  issue  would,  it  seems,  not  have  the 
effect  of  preventing  remoter  issue  from  taking  that  share  with 
issue  less  remote  per  capita  between  them.    Birdsall  v.  York, 


DISTRIBUTION   PER  STIRPES.  253 

5  Jur.  N.  S.  1237 ;  Southam  v.  Blake,  2  W.  E.  446  ;  Weldon  v.  Chap,  xxm. 
Haylamd,  4  D.  F.  &  J.  564.    Robi/nson  v.  Sykes,  23  B.  40,  which 
is  corUra,  was  on  a  maniage  settlement. 

If  the  gift  is  to  several,  and  their  issues  per  sti/rpea,  the  dis-  Effect  of  the 

words  t}6V 

tribution  per  stirpes  will  be  caxried  through  throughout,  so  that  stirpes: 
no  children  or  remoter  issue  can  take  in  competition  with  the 
parents.     Dick  v.  Lacy,  8  B.  214 ;  Cfibson  v.  Fisher,  5  Eq.  51. 

When  the  gift  is  to  sevei-al  for  life,  and  then  to  their  children.  Gift  to 
the  cases  are  not  easily  reconcileable.  E&T»d  then 

1.  It  seems  clear  that  a  gift  to  A.  and   B.,  as   tenants   in  *?.ft®^ 

.       .  ,  children. 

common  for  their  lives,  and  then  at  their  death,  or  at  or  after 
their  deaths,  or  at  the  death  of  A.  and  B.,  to  their  children,  goes, 
upon  the  death  of  each  tenant  for  life,  to  his  children.  Flinn 
V.  JenJdTis,  1  Coll.  365  ;  Taniere  v.  Pea/rkes,  2  S.  &  St.  383 ; 
WiUes  V.  Douglas,  10  B.  47  ;  Arrow  v.  Mellish,  1  De  G.  &  S. 
355 ;  WaMron  v.  Boulter,  22  B.  284 ;  Turner  v.  Whittaker, 
23  B.  196 ;  Saml  v.  SarU,  23  B.  87 ;  In  re  HutchiTison's 
Trusts,  21  Ch.  D.  811 ;  see,  too.  Doe  d.  Patrick  v.  Royle,  13 
Q.  B.  100 ;  Brovm  v.  Ja/rvis,  2  D.  F.  &  J.  168. 

If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to  their 
children  and  grandchildren,  the  families  take  per  stirpes, hut  the 
children  and  grandchildren  take  per  capita  inter  se.  Bamahy 
V.  TasseU,  11  Eq.  363. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 
"  their  children,"  by  adding  "  that  is  to  say,  the  children  of  A. 
and  B.,"  they  take  per  capita.    Abrey  v.  Newman,  16  B.  431. 

2.  If  the  gift  be  to  A.  and  B.  for  their  lives,  and  at  their  Gift  to  A. 
death  not  to  their  children  but  to  the  children  of  A.  and  B.,  j^e  then'to 
there  seems  less  reason  for  contending  that  the  children  are  to  ^^V^ 
take  per  stirpes. 

However,  in  WeUs  v.  Wells,  20  Eq.  342,  the  construction  per 
stirpes  was  adopted.  See  Milnes  v.  Aked,  6  W.  R  430 ;  Sut- 
diffe  V.  Howard,  38  L.  J.  Ch.  472  ;  Re  Notfs  Trusts,  20  W.  R. 

569. 

In  such  a  case  a  superadded  direction  that,  ''if  there  is  but 
one  child,  the  whole  is  to  go  to  such  only  child,"  would  aflford 
an  argument  that  the  distribution  was  meant  to  be  per  capita, 
Pearce  v.  Edmeades,  3  Y.  &  C.  Ex.  246  ;  2  W.  R.  672  ;  Swabey 
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Chap,  xxm.  V.  OoUUe,  1  Ch.  D.  380 ;  see,  too,  Peacock  v.  Stockford,  7  D.  M. 

&  G.  129. 

Gift  to  3.  K  the  gift  to  the  children  is  not  till  after  the  death  of  the 

death  of      '  survivor  of  the  tenants  for  life,  it  would  seem  the  distribution 

snrWvmg        will  be  per  capita ;  at  any  rate  if  the  gift  is  to  the  children  of 

life.  A.  and  B.,  and  not  merely  to  ''their  children."    Maloolw,  v. 

Martin,  3  B.  C.  C.  50 ;  Pearce  v.  Edmeadea,  3  Y.  &  C.  Ex. 

246;  Stevefoaon  v.   OvJlam,  18  B.  590;  Nockolds  v.  Locke, 

3  K.  &  J.  6 ;  Swahey  v.  Ooldie,  1   Ch.  D.  380 ;  see  AU  v. 

Gregory,  8  D.  M.  &  G.  221.    Perhaps  Smith  v,  Streatjield,  1 

Mer.  358,  comes  under  this  head. 

But  the  children  will  take  per  stirpes  if  there  is  any  reference 
to  classes  of  children,  such  as  a  gift  to  the  children  of  each  of 
the  tenants  for  life.    In  re  Ga/mpbeiPs  Trusts,  31  Ch.  D.  685 ; 
33  Ch.  D.  98. 
Substitutional      If  the  gift  is  substitutional,  as  to  several  or  their  children,  the 
^^*  children  take  per  stirpes.    Con^reve  v.  Palmer,  16  B.  435 ; 

Tvmins  v.  Stachhouse,  27  B.  434 ;  OowUv^  v.  Thompson,  19 
L.  T.  242 ;  In  re  Sibley's  T^-uMs,  5  Ch.  D.  494. 

A  simple  gift,  however,  to  several  or  their  issue,  though  it 
would  import  a  distribution  per  stirpes  among  the  families, 
would  not  prevent  all  the  issue  of  each  family  from  taking  per 
capita  inter  se.  Oowling  v.  Thompson,  19  L.  T.  242 ;  In  re 
Siblej/s  Trusts,  5  Ch.  D.  494. 
How  the  Under  a  gift  to  cousins  then  living  and  the  issue  of  those  then 

^V^  aacer-  j^^j^  according  to  the  stocks,  where  the  cousins  were  referred  to 
as  the  children  of  the  testator's  late  auDts  and  uncles,  it  was 
held  that  the  cousins  and  not  the  aunts  and  uncles  were  to  be 
taken  as  the  stocks.  In  re  Wilson;  Parker  v.  Winder,  24 
Ch.  D.  664. 

Where  the  gift  is  to  the  descendants  of  A.  and  B.  per  stirpes, 
Lord  Westbury  held  that  there  should  be  as  many  shares  as 
there  are  families  in  existence  at  the  testator's  death,  each 
family  taking  a  share.  Robinson  v.  Shepherd,  10  Jur.  N.  S.  53 ; 
12  W.  R  234;  4  D.  J.  &  S.  129. 

On  the  other  hand.  Lord  Bomilly  held  that  A.  and  B.  were 
the  original  stirpes,  and  that  this  mode  of  division  was  to  be 
carried  out  throughout     GHhson  v.  Fisher,  5  Eq.  51. 


255 


CHAPTER  XXIV. 

RULES   FOR   ASCERTAINING   CLASS. 
L  As  REGARDS  PERSONALTY. 

For  the  purpose  of  ascertaining  the  class  to  take  under  a  gift  chap.  xxiv. 
of  a  fund  the  Court  has  adopted  certain  rules  of  convenience,  Rnle  as  to 
the  principle  being  that  the  class  is  to  be  ascertained  as  soon  as  ^^^^^^^ 
possible  in  order  that  the  beneficiaries  may  know  what  their 
shares  are  and  that  the  executor  may  distribute  the  fund. 

These  rules  are  as  follows  : — 

1.  Under  a  direct  gift  to  a  class  without  any  provisions  as  to  Direct  gifts. 
time  of  vesting,  if  any  members  of  the  class  are  bom  at  the  tes- 
tator's death  they  take  to  the  exclusion  of  afberbom  members. 

HiU  V.  Cha/prncm,  1  Ves.  Jun.  405  ;  3  B.  C.  C.  391 ;  ViTier  v. 
Francis,  2  Cox,  190 ;  Dwuidson  v.  Dallas,  14  Ves.  576. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death  of  any  Effect  of  gift 
of  the  class  under  twenty-one,  nor  by  a  gift  over  in  default  of  ^^^^' 
children.    Davidsc/ii  v.  Dallas,  14  Ves.  576  ;  Berkeley  v.  Svmir 
bwme,  16  Sim.  275  ;  Andrews  v.  Parti/ngton,  3  B.  C.  C.  401 ; 
see  Hutcheson  v.  Jones,  2  Mad.  124. 

If  there  are  no  children  at  the  testator's  death  all  the  children  No  children 
whenever  born  are  entitled.     Weld  v.  Bradbury,  2  Vem.  705 ; 
Shepherd  v.  Ingram,  Amb.  448 ;  Hutcheson  v.  Jones,  2  Mad. 
124 ;  Ha/rris  v.  Lloyd,  T.  &  R.  310. 

2.  In  the  case  of  a  gift  in  remainder  or  after  a  trust  to  accu-  Future  gifts. 
mulate,  all  children  bom  at  the  death  of  the  testator  and 

coming  into  esse  before  the  death  of  the  tenant  for  life  or  the 
end  of  the  period  of  accumulation,  take  a  share  to  the  exclusion 
of  those  bom  afterwards.  Middleton  v.  Messenger,  5  Ves.  136 ; 
OdM  V.  Orone,  3  Dow,  61 ;  HoUamd  v.  Wood,  11  Eq.  91 ; 


256 


RULES   FOR  ASCERTAININO  CLASS. 


Chap. 


Imperfect 
limitations. 


Gift  of 

reyeraioiuiiy 

property. 


Bamaby  v.  Taaadl,  11  Eq.  363 ;  Watson  v.  Young,  28  Ch.  D. 
436. 

If  the  life  interest  is  determinable  on  bankruptcy  or  some 
other  event,  the  class  is  fixed  at  the  time  of  determination,  unless 
there  is  something  in  the  context  to  enlarge  the  class,  such  as 
postponement  of  payment  till  the  death  of  the  tenant  for  life  or 
a  declaration  that  the  fund  is  to  go  as  if  the  tenant  for  life  were 
dead.  Be  Smith,  2  J.  &  EL  594 ;  Aylwin's  Trusts,  16  Eq.  585 ; 
Brandon  v.  Aston,  2  Y.  &  C.  C.  24,  30  ;  In  re  Bedson's  Trusts, 
25  Ch.  D.  458  ;  28  Ch.  D.  523. 

If  no  children  are  bom  before  the  death  of  the  tenant  for  life 
all  after-bom  children  are  admitted.  Chapman  v.  Blissett,  Ca. 
t.  Talb.  145 ;   Wyndham  v.  Wyndham,  3  B.  C.  C.  58. 

But  this  rule  does  not  apply,  if  there  is  a  clear  intention,  that 
distribution  is  to  be  made  once  for  all  when  the  fund  falls  into 
possession.  Godfrey  v.  Davis, 6  Ves.  43;  explained  inConduitt 
V.  Soane,  4  Jur.  N.  S.  502. 

3.  In  cases  where  the  limitations  are  imperfect,  for  instance, 
where  there  is  a  gift  to  A.  during  life  or  widowhood,  with  a  gift 
over  on  her  death,  and  A.  marries  again,  the  class  to  take  under 
the  gift  over  will  be  ascertained  when  the  prior  limitation  is 
out  of  the  way — ^in  the  case  put,  on  A.'s  remarriage,  although 
the  interest  of  members  may  be  expressed  to  be  contingent  upon 
surviving  the  tenant  for  life.  Bainbridge  v.  Cream,  16  B.  25  ; 
Stanford  v.  Stanford,  34  Ch.  D.  362 ;  In  re  Tucker ;  Bowchier 
V.  Gord(m,  56  L.  J.  Ch.  449  ;  56  L.  T.  118  ;  35  W.  R  344 ;  In 
re  Dear;  Helby  v.  Dear,  58  L.  J.  Ch.  659 ;  61  L.  T.  432 ;  38 
W.  R.  31. 

4.  On  the  same  principle  if  the  interest  bequeathed  is  rever- 
sionary, the  class  remains  open  till  the  interest  faUs  into  pos- 
session. Walker  v.  Shore,  15  Ves.  122;  Harvey  v.  Stracey^ 
1  Dr.  122. 

But  this  does  not  apply  where  a  residue  is  given  and  some 
portion  of  the  property  which  falls  into  it  is  reversionary, 
unless  there  are  provisions  indicating  an  intention  to  treat  the 
reversionary  property  separately.  Hill  v.  Chapman,  1  Ves.  Jun. 
405 ;  3  B.  C.  C.  391 ;  Hagger  v.  Payne,  23  B.  474 ;  Coventry  v. 
CaveTUry,  2  Dr.  &  Sm.  470 ;  King  v.  CuUen,  2  De  G.  &  S.  252. 
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5.  If  there  is  a  direct  gift  "  to  be  paid  at  twenty-one,  or  to   Chap.  XXIV. 
such  as  attain  tweuty-one : "  Gift  to  be 

a.  If  any  member  of  the   class   attain  twenty-one  in  the  twenty-one. 
testator's  lifetime  the  class   is  fixed   at  the   testator's  death. 
Hagger  v.  Payne,  23  B.  474. 

A  child  en  ventre  at  the  testator's  death  was  held  not  to  be 
included  in  In  re  Gardiner's  Estate ;  Garratt  v.  Weeks,  20  Eq. 
647,  sed  qucere,  see  Bortoft  v.  Wadsworth,  12  W.  R.  523. 

b.  If  noneatttdn  twenty-one  in  the  testator's  lifetime,  all  born 
at  the  testator's  death  and  coming  into  existence  before  the 
eldest  attains  twenty-one  are  admitted.  Hoste  v.  Pratt,  3  Ves. 
729  ;  Balm  v.  Balm,  3  Sim.  492  ;  Blease  v.  Burgh,  2  B.  221 ; 
Oppenheim  v.  Henry,  10  Ha.  441 ;  GiUrrian  v.  Daunt,  3  E.  &  J. 
48;  Locke  v.  Lavi]),  4  Eq.  372;  Gimblett  v.  Purton,  12  Eq. 
427;  In  re  Kn^pp's  Settlement;  Knapp  v.  VassaU,  (1895) 
1  Ch.  91. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to  have 
bis  share  paid  to  him,  but  this  is  not  so  if  the  whole  income  is 
given  for  maintenance  and  there  are  children  who  require  main- 
tenance.    Berry  v.  Briant,  2  Dr.  &  Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  children  at  the 
testator's  death,  all  would  be  admitted  whether  born  before  or 
after  the  eldest  attains  twenty-one.  Armitage  v.  Williams,  27 
B.  346,  better  reported  in  7  W.  R  650,  which  seems  an  authority 
for  the  affirmative,  was  probably  decided  on  the  authority  of 
Mainwaring  v.  Beev</t\  post ;  see  Harris  \.  Lloyd,  T.  &  R  310. 

There  are  the  following  exceptions  to  the  rule  : —  Exceptions  to 

a.  Where  after  a  life  interest  there  was  a  gift  to  the  grand-  *^®  general 

children  of  the  testator's  brother  followed  by  a  direction  that  it  £^evgm  v. 

was  to  be  received  by  them  when  they  should  severally  attain  Williams; 

•'•'•'  ElltoU  Y. 

twenty-five  years  of  age,  it  was  held  that  only  grandchildren  EUioU, 
living  at  the  death  of  the  tenant  for  life  were  entitled.  The 
gift  would  have  been  void  for  perpetuity  if,  according  to  the 
ordinary  rule,  the  class  had  been  ascertained  when  the  eldest 
grandchild  attained  twenty-five.  Kevern  v.  WilHams,  5  Sim. 
171 ;  see,  too,  Elliott  v.  Elliott,  12  Sim.  276.  No  reasons  are 
given  for  the  decision  in  Kevern  v.  Willianhs.  Both  cases  are 
unsatisfactory.  Elliott  v.  Elliott  has  however  been  followed  in 
T.w.  s 
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out  of  vested 
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Chap.  XXIV.  In  re  Coppard ;  Howlett  v.  Eodscm,  35  Ch.  D.  355 ;  but  see 
In  re  WenmotKs  Estate;  Wenmoth  v.  Wewnwth,  37  Ch.  D. 
266,  p.  270 ;  In  re  Mervin ;  Mervin  v.  Grossman,  (1891)  3 
Ch.  197. 

b.  MaintenaDce  out  of  the  shares  or  presumptive  shares  of 
children  will  not  extend  the  class.  OinMett  v.  Purton,  12  Eq. 
427. 

But  if  maintenance  and  advancement  are  continued  beyond 
the  time  when  the  eldest  child  attains  twenty-one,  if,  for  instance, 
advancement  is  directed  out  of  vested  and  presumptive  shares, 
all  children  will  be  let  in.  Iredell  v.  Ireddl,  25  B.  485  ;  Bale- 
man  v.  Oray,  6  Eq.  215. 

In  Defflis  v.  Ooldschmidt,  19  Ves.  566 ;  1  Mer.  417,  where 
expressions  were  used  showing  that  the  parent  could  not  die 
leaving  a  child  who  would  not  be  entitled  to  maintenance,  all 
children  were  included.    See  Evans  v.  Harris,  5  B.  45. 

c.  If  distribution  is  to  be  made  when  all  attain  twenty-one, 
or  when  the  youngest  attains  twenty-one,  all  children  will  be 
admitted.  Hughes  v.  Hughes,  3  B.  C.  C.  434 ;  14  Ves.  256 ; 
Main/waring  v.  Beevor,  8  Ha.  44 ;  PUkington  v.  Pilkingtonj 
29  L.  B.  Ir.  370 ;  and  perhaps  Armitage  v.  WiUia/ms,  27  B« 
346  ;  7  W.  E.  650. 

On  the  other  hand,  the  class  would  again  be  restricted  if  the 
distribution  is  to  be  made  when  the  youngest  for  the  time  being 
attains  twenty-one.  Gooch  v.  Gooch,  14  B.  565  ;  3  D.  M.  &  O. 
366. 

d.  When  the  gift  is  of  a  particular  sum  to  each  member  of  the 
class,  the  class  is  fixed  at  the  death  of  the  testator,  whether 
possession  is  postponed  to  twenty-one  or  not.  Ringrose  v. 
Bramtiam,  2  Cox,  384 ;  Storre  v.  Benbow,  2  M.  &  K.  46 ;  3D. 
M.  &  G.  390 ;  Butler  v.  Lowe,  10  Sim.  317. 

And  if  there  are  no  children  then  in  existence,  the  gift  fails. 
Mann  v.  Thompson,  Kay,  638 ;  Rogers  v.  Mutch,  10  Ch.  D.  25^ 

6.  If  the  gift  is  to  A.  for  life,  then  to  children  who  attain 
twenty-one,  the  class  will  be  fixed  as  i^egards  exclusion  at  the 
death  of  A.,  or  when  the  eldest  attains  twenty-one,  whichever  is 
last  Clarke  v.  Clarke,  8  Sim.  59 ;  Robley  v.  Ridings,  11  Jur 
813 ;  Beckton  v.  Barton,  27  B.  99  ;  5  Jur.  N.  S.  349  ;  Parsons 
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V.  Justice,  34  B.  598;  In  re  Emmet's  Estate ;  Emmet  v.  Emmet ,   chap,  xxiv. 
13  Ch.  D.  484 ;  In  re  Knapp's  Settlement,  (1895)  1  Ch.  91. 

In  Parsons  v.  Justice  a  direction  that  no  child  should  be 
excluded  in  consequence  of  any  other  child  having  attained  a 
vested  interest  had  no  effect  in  extending  the  class. 

7.  A  child  en  ventre  at   the  time  when  the  class  closes  is  Children  en 
admitted  to  share,  even  though  the  word  "living"  or  "  bom  "  be  the  class 
added  to  the  description.    Doe  v.  Clarke,  2  H.  Bl.  399 ;  Cflarke  f^^^ 
V.  Blake,  2  B.  C.  C.  319 ;  Trow&r  v.  Butts,  1  S.  &  St.  181. 

Qucsre  whether  Garratt  v.  Weeks,  20  Eq.  647,  is  consistent 
with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of  a  tenant  for 
life,  a  gift  over,  if  at  the  end  of  five  years  she  has  not  had  a 
>child,  will  not  take  effect  if  she  then  has  a  child  en  ventre. 
Pearce  v.  CarriTigton,  8  Ch.  69. 

A  child  en  ventre  is  for  this  purpose  supposed  to  be  bom  at  Case  of  child 
the  time  of  distribution ;  if,  therefore,  supposing  it  to  have  been  before^nt 
then  bom,  it  would  have  been  illegitimate,  it  will  not  be  admit-  bom  after 

'  ®  mamage. 

ted  to  take,  notwithstanding  the  marriage  of  its  parents  before 
its  birth.    In  re  Corlass,  1  Ch.  D.  460. 

But  though  a  child  en  ventre  is  looked  upon  as  existing  for 
the  purpose  of  receiving  a  benefit,  it  is  not  looked  upon  as 
existing  for  any  other  purpose ;  if,  for  instance,  distiibution  is  to 
be  made  when  the  youngest  child  for  the  time  being  attains 
twenty-one,  the  fact  that  there  is  a  child  en  ventre  when  the 
youngest  attains  twenty-one  will  not  postpone  the  division. 
Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 


II.  As  Regards  Gifts  of  Income. 

Even  as  regards  personalty  the  rules  already  stated  do  not  Oifts  of 
apply  when  the  reason  for  their  application  does  not  exist.   Thus, 
under  a  gift  of  income  co  grandchildren  during  their  lives,  all 
grandchildren  whenever  bom  will  be  admitted.     In  re    Wen- 
moth's  Estate ;  Wenmoth  v.  Wenmotk,  37  Ch.  D.  266. 
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Chap.  XXIV. 

'  III.  As  Regards  Real  Estate. 

Rules  as  to  The  principle  upon  which  the  rules  applicable  to  personalty 

^  ^'  for  ascertaining  the  class  of  takers  rest,  namely,  an  early  distri- 

bution of  the  estate,  does  not  apply  to  real  estate. 
Immediate  1.  Upon  the  question  as  to  who  are  to  take  under  a  devise  of 

real  estate  to  the  children  of  A.  the  cases  are  conflicting. 

There  is  authority  for  saying  that  the  doctrine  of  the  common 
law  that  an  estate  of  freehold  cannot  be  limited  to  commence  in 
futi^ro  must  be  applied,  so  that  a  child  bom  after  the  testator's 
death  cannot  take.  Singleton  v.  Oilhert,  1  Cox,  68 ;  S.  C.  sub 
nom.  Singleton  v.  Singleton,  1  B.  C.  C.  541  n ;  Scott  v.  Har- 
wood,  5  Mad.  322,  where  the  devise  appears  to  have  been 
equitable.  Wildes  Case,  6  Rep.  16  b.,  also  supports  this  view, 
and  see  the  observations  of  Downes,  C.  J.,  in  Crone  v.  Odeli,  1 
Ba.  &  Be.  449,  p.  458;  see,  too,  Feame,  532;  Sheph.  Touch- 
stone by  Preston,  436. 

On  the  other  hand  there  is  also  authority  for  saying  that  the 
technical  rule  of  the  common  law  does  not  apply  to  wills,  and 
that  a  devise  to  children  may  be  treated  as  an  executory  devise^ 
so  that  all  children  bom  at  the  testator's  death  and  afterwards 
coming  into  existence  would  take  a  share.  Cook  v.  Cook,  2 
Vern.  545  ;  Shepherd  v.  Ingram,  Amb.  448,  a  residue  of  real 
and  personal  estate.  See  the  arguments  in  Mogg  v.  Mogg^  1 
Mer.  654,  676,  682.  The  point  is  also  discussed, in  the  notes  to 
Weld  V.  Bradbury,  2  Vern.  705. 
Children  born  If  the  devise  is  to  children  begotten  and  to  be  begotten,  the 
bom.  devise  must  be  construed  as  executory,  so  as  to  let  in  all  the 

children  whether  bom  before  or  after  the  testator's  death.    Mogg 
V.  Mogg,  1  Mer.  654  ;  Eddowes  v.  Eddowes,  30  B.  603 ;  see 
Qooch  V.  Gooch,  14  B.  565 ;  3  D.  M.  &  G.  366 ;  O'Hea  y. 
Slattery,  (1895)  I.  R.  7. 
Contingent  2.  A  devise  of  the  legal  estate  to  A.  for  life  with  remainder  to 

a  class  of  children  is  governed,  in  the  case  of  wills  not  executed, 
revived  or  republished  after  the  2nd  of  August,  1877,  by  the 
rules  of  law  applicable  to  contingent  remainders  ;  that  is  to  say, 
only  those  children  can  take  whose  interests  become  vested 
before  the  determination  of  the  life  interest.    If  there  are  none 


remainder. 
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At  that  time  whose  interests  have  become  vested  the  devise  in  Chap,  xxiv. 
remainder  fails.   Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532 ;  Price  v. 
ffaZl,  5  Eq.  399;  Percivalv,  Perdval,  9  Eq.  386;  Brackenbury 
V.  GibboTis,  2  Ch.  D.  417 ;  Cimliffe  v.  Brancker,  3  Ch.  D.  393. 

An  ordinary  devise  to  a  tenant  for  life  with  remainder  to  his  Distinction 
children  who  attain  twenty-one  comes  within  this  rule  and  goes  continent 
to  those  children  only  who  have  attained  twenty-one  at  the  ^^^^^^der 

•^   ^  •'  and  executory 

death  of  the  tenant  for  life.  deyise. 

Bat  if  the  devise  in  remainder  is  so  worded  as  to  show  that 
the  testator  intended  peraons  to  take  who  might  not  have 
attained  vested  interests  at  the  death  of  the  tenant  for  life, 
the  devise  in  remainder  must  be  construed  as  an  executory 
devise. 

Thus,  if  the  devise  is  to  children  bom  at  the  death  of  the 
tenant  for  life  or  thereafter  to  be  bom  or  to  children  who  either 
before  or  after  the  death  of  the  tenant  for  life  should  take  a 
vested  interest,  the  devise  is  executory.  In  re  Lechmere  and 
Uoyd,  18  Ch.  D.  524 ;  Miles  v.  Jar^is,  24  Ch.  D.  633  ;  Dean 
V.  Deem,  (1891)  3  Ch.  150,  overruling  on  this  point  Bracken- 
bury  V.  Oibbons,  2  Ch.  D.  417. 

And  the  same  principle  has  been  applied  to  a  devise  in 
remainder  to  children  who  should  attain  twenty-one,  where 
there  was  a  maintenance  clause  to  take  effect  after  the  death  of 
the  tenant  for  life  as  regards  any  minors,  then  presumptive 
shares.  In  re  Bov/rne ;  Ryrner  v.  Ha/rpley,  56  L.  J.  Ch.  566 ; 
56L.T.  388;  35  W.  R.  359. 

If  the  legal  estate  is  devised  to  trustees,  or  is  outstanding,  for  Equitable 
instance  in  a  mortgagee,  the  remainder  is  not  a  remainder  in  [^^  ^^ 
the  strict  sense  of  the  word,  and  the  rules  as  to  contingent 
remainders  do  not  apply.    In  re  Eddels*  Trusts,  11  Eq.  569 ; 
Berry  v.  Berry,  7  Ch.  D.  657 ;  AsUey  v.  Micklethrvait,  15  Ch. 
D.  69.     See  Dunning,  Cone.  Prec.  218,  note. 

The  fact  that  after  the  death  of  the  testator  and  after  the  Reconveyance 
passing  of  the  Contingent  Remainders  Act,  1877,  the  mortgagee  esta^T 
leconveyed  the  legal  estate  to  the  uses  of  the  will  was  held  not 
to  render  the  remainders  liable  to  destruction  by  the  termination 
of  the  life  estate  before  they  vested.  Re  Freme ;  Freme  v.  Logan, 
(1891)  3  Ch.  167. 
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Chap.  XXIV.       3.  A  devise  after  a  life  interest  to  a  class,  if  the  devise  to  the 

Who  are  class  is  to  be  construed  as  an  executory  devise,  includes  all 

m^er  exccu-  Di^'^^i's  of  the  class  who  satisfy  the  description  whenever  they 

tory  devise,  may  be  bom.    Blackman  v.  Fyak,  (1892)  3  Ch.  209. 

IV.  Class  to  Take  in  Default  of  Appohttment. 

At  what  time  When  there  is  a  gift  to  children,  as  A.  may  appoint,  with  no 
take^in^  gift  in  default  of  appointment,  and  no  appointment  is  made, 
default  of  similar  rules  apply  as  to  the  period  at  which  the  class  is  to  be 
Ls  to  be  fixed,  ascertained. 

1.  A  direot  gift  to  children,  as  A.  may  appoint^  goes  appa- 
rently to  all  the  children  living  at  the  death  of  the  testator,  ta 
the  exclusion  of  those  bom  afterwards,  though  before  the  death 
of  A.     Coleman  v.  Seymour,  1  Ves.  Sen.  209. 

2.  A  gift  to  A.  for  life,  with  remainder  to  his  children  as  he 
shall  appoint,  goes  to  all  the  children  bom  in  the  testator's  life- 
time and  coming  into  being  before  A.'s  death.  CroTie  v.  OdeU, 
1  Ba.  &  Be.  449  ;  3  Dow,  68  ;  Norman  v.  Norman,  Bea.  480  > 
Lambert  v.  Thwaites,  L.  R.  2  Eq.  151. 

Case  when  3.  If  the  only  gift  is  through  the  power,  so  that  the  children 

i^thromr^^  take  by  implication  only,  in  default  of  appointment,  the  rales^ 
the  power.       are  the  same. 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  certain  pro- 
perty among  children,,  the  gift,  in  default  of  appointment^  goes 
to  those  bom  at  the  testator's  death,  to  the  exclusion  of  those 
bom  subsequently.    Longmore  v.  Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dispose  of  the 
capital  among  his  children^  all  children  bom  before  A.'8  death 
take  a  share.     Orieveson  v.  Kirsopp,  2  Kee.  653. 

4.  If  the  donee  of  the  power  and  the  tenant  for  life  are 
different  persons,  and  the  donee  dies  before  the  tenant  for  life, 
the  class  is  ascertained  at  the  death  of  the  latter.  WhiU*» 
Trusts,  Johns.  656. 

And,  apparently,  if  there  is  anything  to  show  that  personal 
enjoyment  by  the  beneficiaries  was  intended,  those  dying  before 
the  tenant  for  life  would  be  excluded.  White's  Trtists,  supra; 
Carthew  v.  Enragkt,  20  W.  R  743 ;  In  re  Phene^s  TruMs,  5- 
Eq.  346. 


GIFT  IN  DEFAULT  OP  APPOINTMENT.  263 

At  what  time  the  class  would  be  ascertained  if  the  donee  of   Chap.  ZXIV. 
the  power  survives  the  tenant  for  life  is  uncertain ;  though  by 
analogy  to  the  case  of  a  direct  gift  it  seems  it  would  be  ascer- 
tained at  the  death  of  the  tenant  for  life,  and  not  of  the  donee 
of  the  power. 

5.  When  there  is  a  direct  vested  gift  to  children  as  A.  shall  Power  to 
appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or  will,  Seeder  wUl. 
or  by  will  only,  will  not  affect  the  class  to  take  in  default  of 
appointment     Casterton  v.  Sutherland^  9  Yea  446  ;  Fcdkner  v. 

Lard  Wynford,  15  L.  J.  Ch.  8 ;  Lambert  v.  ThvxiUea,  L.  K  2 
Eq.  151,  see  Winn  v.  Fenwick,  11  B.  438,  there  discussed. 

6.  If  the  only  gift  is  through  the  power,  only  those  will  take 
in  default  of  appointment  who  could  have  taken  under  the 
power ;  and  therefore  if  the  power  is  to  dispose  of  certain  pro- 
perty by  will,  only  those  who  survive  the  donee  can  take  in  default 
of  appointment.  Waish  v.  WaUmgery  2  R.  &  M.  78 ;  Ken/aedy 
V.  Kingston,  2  J.  &  W.  431  ;  Beid  v.  Reid,  25  B.  469 ;  Free- 
lomd  V.  Pearson,  8  Eq.  658 ;  In  re  SusannVs  Trusts,  47  L.  J. 
Ch.  65  ;  Sinnott  v.  Walsh,  5  L.  R.  Jr.  27 ;  Moore  v.  FfoUiot,  19 
L  R  Jr.  499 ;  see  Brown  v.  Pocock,  6  Sim.  257,  where  it  does 
not  appear  from  the  report  whether  the  wife  survived  her 
husband  or  not,  see  L.  R.  2  Eq.  157. 

7.  On  the  other  hand  if  the  gift  is  to  such  children  of  A.  as 
he  shall  by  any  writing  appoint,  all  his  children,  whether  or  not 
they  survive  prior  tenants  for  life  or  their  own  parent,  are 
entitled  to  share.     Wilson  v.  Duguid,  24  Ch.  D.  244. 

V.  Effect  of  Words  of  Futurity. 

Mere  words  of  futurity,  as,  for  instance,  a  gift  to  the  children  How  far 

that  may  be  bom,  will  not  extend  the  class.    Storrs  v.  Benbow,  futurity  affect 

2  M.  &  K.  46 ;  3  D.  M.  &  G.  390 ;  Tovmsend  v.  Early,  3  D.  F.  J^f^^^^ 

&  J.  1 ;  see  Oihbons  v.  Oihhons,  6  App.  C.  471.  '  fixing  the 

class  to  take 

Where  the  words  are  "  bom  or  to  be  bom,"  the  rules  appear  under  a  gift 
to  he—  ^  children. 

1.  When  the  gift  is  after  a  life  estate,  such  words  will  not  children  born 
extend  the  class.    Sprackling  v.  Ranier,  1  Dick.  344 ;  Whit-  ""^  *^  ^  ^^°- 
bread  v.  St  John,  10  Yes.  1 52  ;  Parsons  y.  Justice,  34  B. 
598. 
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Chap.  XXIV.  The  case  is  of  course  dififerent  if  the  gift  is  to  children  "  now 
bom  or  who  shall  be  bom  in  the  lifetime  of  their  parentn/' 
Scott  V.  Earl  of  Scarborough,  1  B.  154. 

2.  The  rule  is  the  same  where  the  gift  is  to  children  now 
bom  or  who  may  be  bom  hereafter  who  shall  attain  twenty-one. 
Iredell  v.  IredeU,  25  B.  485  ;  Bateman  v.  Oray,  29  B.  447 ;  6 
Eq.  215. 

3.  In  the  case  of  a  direct  gift  of  personalty  to  children,  the 
words  "  now  bom  or  to  be  bom  hereafter "  would  probably  be 
held  to  be  intended  to  refer  to  children  bom  between  the  date 
of  the  will  and  the  death.     Bias  v.  Be  Liveiu,  5  App.  C.  123. 

For  the  meaning  of  the  words  "  born  in  due  time,"  see  In  re 
Woes;  Marshall  v.  Mason,  W.  N.  1882, 158. 

4.  If  the  gift  is  of  a  legacy  to  each  of  the  children  begotten 
or  to  be  begotten,  the  class  will  not  be  extended  beyond  the 
testator's  death,  as  not  merely  the  distribution  of  what  the 
children  are  to  take,  but  of  the  whole  estate  of  the  testator, 
would  be  indefinitely  postponed.     Butler  v.  Lowe,  10  Sim.  317. 
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MEANING   OF  WORDS  DESCRIPTIVE   OP  RELATIONSHIP. 

I.  Nephews  and  Nieces. 

Nephews  and  nieces  mean  prima  facie  the  children  of   chap.  xxv. 
brothers  and  sisters,  including  those  of  the  half  blood.     Falkner  Nepkews  and 
V.  Butler,  Amb.  514 ;  Gh^ieves  v.  Baiuley,  10  Ha.  63  ;  Cotton  v.  ^^®^5^ 
Scarancke,  1  Mad.  45 ;  see  Brigg  v.  Brigg,  33  W.  R  454 ;  In  children  of 
re  Reed,  57  L.  J.  Ch.  790 ;  36  W.  R  682.  dste«'"  ^^ 

The  meaning  of  the  word  will  not  be  enlarged  where  the  gift 
is  to  each  of  the  present  nieces  of  A.,  who  had  only  one  niece  of 
the  first  degree  living  at  the  date  of  the  will.  Crook  v.  Whitley, 
7  D.  M,  &  G.  490. 

The  fact  that  the  gift  is  to  "  nephews,  descendants  of  my 
brothers,"  will  not  enlarge  the  class.  WUliamson  v.  Moore, 
10  W  R.  536. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been  pre- 
viously called  a  niece  will  not  enlarge  the  meaning  of  the  word. 
Shelley  v.  Bryer,  Jac.  207  ;  Thomjoson  v.  Eobinaon,  27  B.  486  ; 
Smith  V.  Liddiard,  3  K.  &  J.  252  ;  Wells  v.  WeUs,  18  Eq.  504  ; 
MerriU  v.  iforton,  17  Ch.  D.  382. 

Nor  wiU  a  gift  to  my  great-nephew,  and  such  other  of  my 
nephews  and  nieces  as  shall  be  living  at  my  death.  Blower's 
Trusts,  11  Eq.  97 ;  6  Ch.  351. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  no  In  what  caseH 

a  wife's 

nephews  and  nieces  of  his  own,  and  there  are  nephews  and  nephew  may 
nieces  of  his  wife,  they  will  take,  though  he  may  have  had 
brothers  and  sisters  living  at  the  date  of  his  will.    Hogg  v.  Cook, 
32  B.  641 ;  Sherratt  v.  Mountjleld,  15  Eq.  305 ;  8  Ch.  928  ;  see 
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Adney  v.  Ghreatrex,  17  W.  R.  637 ;  In  re  Fish ;  Ingham  v. 
Rayner,  (1894)  2  Ch.  83. 

The  words  "  nephews  and  nieces  on  both  sides "  include  a 
wife's  nephew.  Frogley  v.  PhiUipa,  30  B.  168 ;  3  D.  F.  &  J. 
466. 

If  a  great-nephew  is  refen*ed  to  as  taking  a  share  of  a  gift  to 
nephews  and  nieces,  the  words  will  be  held  to  include  grand- 
nephews  and  grand-nieces.     Weeds  v.  Bristow,  L.  R  2  Eq.  333. 

And  if  the  testator  expressly  defines  a  niece,  as  "  my  niece, 
daughter  of  my  nephew/'  nephews  and  nieces  will  include  grand- 
nephews  and  grand-nieces.    James  v.  Smith,  14  Sim.  214. 

A  bequest  to  ''  male  nephews  "  has  been  held  to  include  only 
sons  of  brothers.    Lv,cas  v.  Cuddy,  I.  R  10  Eq.  514. 


Cousins. 


Second 
cousins. 


First  and 

second 

cousins. 


II.  Cousins. 

The  word  cousins  means  primarily  chUdren  of  uncles  and 
aunts.  Sanderson  v.  Bayley,  4  M.  &  Cr.  56;  Caldecott  v. 
Harrison,  9  Sim.  457  ;  Stoddart  v.  Nelson,  6  D.  M.  &  Q.  68  ^ 
Stevenson  v.  Abingdon,  31  B.  305  ;  Bwrhey  v.  Bv/rbey,  9  Jur, 
N.  S.  96. 

Second  cousins  are  persons  who  have  the  same  great-grand- 
father or  great-grandmother,  and  will  not  therefore  include  first 
cousins  once  removed.  Corporation  of  Bridgnorth  v.  Collins, 
15  Sim.  541 ;  In  re  Parker ;  Bentham  v.  Wilson,  50  L.  J.  Ch^ 
639  ;  15  Ch.  D.  528 ;  17  Ch.  D.  262. 

But  if  there  are  no  second  cousins  the  term  will  include  all 
within  the  same  degree  of  relationship,  unless  there  is  an  inten- 
tion to  exclude  first  cousins  twice  removed,  for  instance,  by  a 
substitutionary  gift  to  the  children  of  second  cousins  who  had 
died.  Slade  v.  Fooks,  9  Sim.  386 ;  In  re  BoTvaer ;  Tucker  v. 
Oood,  19  Ch.  D.  201. 

In  a  gift  to  "  first  and  second  cousins,"  the  words  will  have 
their  strict  meaning,  unless  there  is  something  to  show  that  the 
testator  is  not  using  them  in  their  proper  sense.  In  re  Parker ; 
Bentham  v.  Wilson,  15  Ch.  D.  528,  where  Mayott  v.  Mayott, 
2  B.  C.  C.  125,  is  explained,  and  Charge  v.  Qoodyer,  3  Russ. 
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140 ;  Silcox  v.  Bell,  1  S.  &  St.  301,  are  disapproved;  see  WUks   Chap,  xxv. 
V.  Bannister,  30  Ch.  D.  612. 

"  Cousin  "  may  include  the  wife  of  a  cousin.  In  re  Taylor ; 
Cloak  V.  HaTnmwnd,  34  Ch.  D.  255. 

Ill  Grandchildren. 

Similarly,  graDdchildren,  unless  explained  by  the  context,  ^^^^' 
will  not  include  great-grandchildren.     Oxford  v.  Churchill,  3  V. 
&  B.  59. 

But  if  the  gift  is  to  grandchildren  herein  named,  a  great-grand- 
child who  has  previously  been  called  grandchild  may  take. 
Hu89ey  V.  Berkeley,  2  Ed.  194. 

IV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  children,  issue. 
grandchildroD,  &c.,  as  joint  tenants,  and  all  come  in  who  are  in 
existence  at  the  time  of  veigtljing  ^*n  pf>HHp>gfiinn     Da/venport  v. 
Hcmbury,  3  Ves.  257 ;  Maddock  v.  Legg,  25  B.  531 ;  Weldon 
V.  Hoyland,  4  D.  F.  &  J.  564  ;  Hobgen  v.  Ifeale,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take  as 
joint  tenants  for  life,  or  in  fee,  according  as  the  will  dates  before 
or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vem.  545 ;  Mogg  v. 
Mogg,  1  Mer.  654,  689 ;  Dalzdl  v.  Welch,  2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  construction  will  be  Exceptions. 
excluded  if  there  is  a  general  intention  manifest  to  keep  the 

estates  together  in  a  single  line  of  eujoyment,  in  which  case  the 
estates  will  devolve  according  to  the  i-ule  in  Mandeville's  Case. 
AUgood  V.  Blake,  L.  R.  7  Ex.  339 ;  ib.  8  Ex.  160 ;  and  see 
Whitelock  v.  Heddon,  1  B.  &  P.  243. 

2.  The  generality  of  the  word  issue  will  be  restrained  if  the  in  what  cases* 
testator  expluns  that  he  meant  by  issue  children.  cWWreiT"'* 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with 
parent :  for  instance,  if,  in  a  substitutional  gift  to  issue,  the  issue 
are  directed  to  take  theirparent's  share.  Sibley  v.  Perry^^  Ves. 
522  ;  Pruen  v.  Osbame,  11  Sim.  132  ;  SmWi  v.  Horsfall,  25  B. 
628 ;  Stevenson  v.  Abvagdonn,,  81  B.  305  ;  Macgreg(yr  v.  Mac- 
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Effect  of  a 
gift  over  in 
default  of 
issue. 


Gift  over  in 
default  of 
children  or 
issue. 


Issue  of  issue. 


Issue  of  the 
marriage  in  a 
settlement. 


Issue  lawfully 
begotten. 


gregor,  1  D.  F.  &  J.  63  ;  Martin  v.  Holgate,  L.  R.  1  H.  L.  176; 
Bryden  v.  WiUett,  7  Eq.  472  ;  Heamvan  v.  Pearse,  7  Ch.  275 ; 
In  re  Judd'a  Trusts,  W.  N.  1884,  206 ;  see,  however,  Ralph  v. 
Carried  H  Ch.  D.  873. 

This  rule  applies  to  a  deed.  BarroLclough  v.  Shillito,  32  W. 
R  875. 

If,  however,  the  word  parent  is  not  used  in  the  sense  of  the 
first  taker,  whose  share  the  issue  are  to  take  by  substitution,  but 
in  what  might  be  called  a  sliding  sense,  so  as  to  denote  child, 
gi'andcbild,  great-grandchild,  and  so  on,  it  will  not  have  the 
eflfect  of  cutting  down  issue  to  children.  See  Ross  v.  Ross,  20 
B.  645,  where  the  testator  distinguished  between  a  parent's  share 
and  a  child's  share,  children  being  the  first  takers. 

The  fact  that  there  is  a  gift  over  in  default  of  issue  of  the  first 
takers  affords  an  argument  against  construing  issue  as  equiva- 
lent to  children,  though  it  is  not  in  itself  conclusive.  See  cases 
supra  cit ;  Re  Kavano/glVs  Will,  13  Jr.  Ch.  120 ;  Corrie's  TTiK, 
32  B.  426. 

But  if  the  gift  over  is  not  merely  in  default  of  issue  but  in 
default  of  *'  children  or  issue,"  it  would  seem  that  the  word  issue 
cannot  be  restricted,  though  the  issue  are  directed  to  take  only 
a  parent's  share.  Ross  v.  Ross,  20  B.  645 ;  Ralph  v.  Carrickf 
11  Ch.  D.  873,  883. 

6.  Issue  of  issue  must  mean  issue  of  children,  if  not  children 
of  children.  Pope  v.  Pope,  14  B.  593 ;  WiUiamsv.  Teale,  6  Ha. 
239 ;  Heasman  v.  Pearse,  7  Ch.  275. 

So,  too,  children  of  issue  will  mean  children  of  children. 
Fairfield  v.  Bushell,  32  B.  158 

c.  In  a  marriage  settlement  limitations  in  favour  of  the 
"  issue  of  the  marriage  "  would  probably  be  confined  to  children. 
In  re  Dixon's  Trusts^  I.  R.  4  Eq.  \\  Inre  Denis's  Trusts,  I.  R. 
10  Eq.  81 ;  see  Donoghue  v.  Brooke,  I.  R  9  Eq.  489. 

As  to  the  meaning  of  legal  issue  by  marriage  in  a  will,  see 
Reed  v.  Braithwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not  confine 
issue  to  children.  Hayden  v.  Wiltshire,  3  T.  R  372 ;  Evans  v. 
Jones,  2  Coll.  516. 

d.  If  after  a  gift  to  issue  the  testator  adds,  ''  and  if  but  one 
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then  to  such  only  child,"  issue  will  mean  children.      In  re    Chap,  xxv. 
Hopkins'  Trusts,  9  Ch.  D.  131 ;  In  re  Bi/ron,  1  L.  R.  Jr.  258 ; 
see  Carter  v.  Bental,  2  B.  551 ;  In  re  Meade's  Trusts,  7  L.  R 
Ir.  51. 

e.  In  a  gift  to  the  issue  of  a  tenant  for  life  and  their  heirs,  Effect  of 
followed  by  a  gift  over  if  the  tenant  for  life   dies  without  ^ 
children,  issue  means  children.    Morgan  v.  Thomas,  9  Q.  B.  D. 

64a 

The  fact  that  in  one  bequest  after  a  gift  for  life  the  remainder  One  re- 
is  given  to  children,  while  in  another  gift  in  a  later  part  of  the  SSdren,  ° 
will  to  the  same  tenant  for  life  the  remainder  is  given  to  issue,  ?°oth«r  to 

.        issue. 

will  not  restrict  the  meaning  of   issue  in  the  second  gift. 
Waldron  v.  BovZter,  22  B.  284. 

The  fact  that  in  one  part  of  the  will  there  is  an  explanatory  issue  may 
context,  showing  that  the  testator  has  used  issue  as  equivalent  nfeMi^ra  hi  * 
to  children  will  not  be  sufficient  to  give  the  word  a  restiicted  diflferent  gift«. 
meaning  in  another  part  of  the  will  where  there  is  no  explana- 
tory context.    Head  v.  Randall,  2  Y.  &  C.  C.  231 ;  see  Hedges 
V.  Harpur,  9  B.  479 ;   Re  Gorrie's  Will,  32  B.  426 ;  In  re 
Warren's  Trusts,  26  Ch.  D.  208. 

But  where  in  successive  limitations  of  the  same  property  to  Saccessive 
tenants    for    life   and    then    to    issue    the  word   is    in  one  ^^^^^ 
case   explained   to  mean  children,   it    may    have  the   same  property. 
meaning  in  the  other  limitations.    Foster  v.  Wybrants,  I.  R. 
11  Eq.  40. 

And  if  the  testator  has  frequently  used  the  word  issue  as 
equivalent  to  children,  it  will  have  that  meaning  in  a  limitation 
where  there  is  no  context  to  confine  it.  Ridgeway  v,  MunJcittrick, 
2  Dr.  &  War.  84 ;  Rhodes  v.  Rhodes,  27  B.  413  ;  In  re  Harri- 
son's Estate,  3  L.  R.  Ir.  114. 

The  testator  may  explain  what  he  meant  by  issue,  for  instance,  Explanatory 
by  referring  to  a  gift  in  &vour  of  issue  as  being  a  gift  in  favour 
of  children.    Ma^regor  v.  Macgregor,  1  D.  F.  &  J.  63  ;  Baker 
V.  Bayldon,  31  B.  209. 

When  the  gift  to  issue  is  substitutional,  the  class  of  issue  is  At  what  time 
not  to  be  ascertained  once  for  all  at  the  death  of  the  parent,  but  U^l  i^to°be 
it  will  include  persons  subsequently  bom  before  the  period  of  ascert^ned  iu 
distribution.    In  re  Sibley* s  Trusts,  5  Ch.  D.  494 ;  In  re  JoTies's  tional  gift. 
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Chap.  XXV.  Estate ;  Hume  v.  Lhyd,  47  L.  J.  CL  776 ;  overruling  Hobgen 
V.  NecUe,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same  rule 
applies ;  that  is  to  say,  all  the  issue  bom  at  the  testator's  death 
and  coming  into  being  before  the  death  of  the  tenant  for  life  are 
admitted.    Surridge  v.  Clarkaon,  14  W.  R.  979. 

If  the  gift  is  to  several  for  life,  and  then  to  their  issue,  with 
cross-remainders  between  them,  the  class  of  issue  to  take 
under  the  cross-remainders  is  fixed  once  for  all  at  the  death 
of  the  parent,  who  is  tenant  for  life,  and  not  at  the  death  of 
the  tenant  for  life  dying  without  issue.  In  re  Ridge's  Trusts, 
7  Ch.  666. 


In  the  case 
of  cross- 
remainders. 


Descendants. 


V.  Descendants. 

Descendants  means  primd  facie  all  descendants  living  at  the 
time  of  distribution,  and  apparently  they  take  per  capita^ 
CrossLey  v.  Glare,  Amb.  397  ;  3  Sw.  320 ;  Butler  v.  Stratum, 
3  B.  C.  C.  367 ;  Re  Flower ;  Matheson  v.  Ooodwyn,  62  L. 
T.  216. 

But  the  expression  ''descendants  or  representatives"  im- 
ports a  distribution  per  stirpes,  Rowland  v.  Oorswch,  2  Cox, 
187. 

The  word  descendants  requires  a  stronger  explanatory  context 
to  confine  it  to  children  than  the  word  issue.  For  instance,  a 
direction  that  descendants  are  to  take  a  parent's  share  would  not 
limit  the  class  to  children.     Ralph  v.  Carrick,  11  Ch.  D.  873. 

It  would  seem  that  the  term  descendants,  when  used  as  a 
word  of  purchase,  and  coupled  with  a  gift  to  the  ancestor,  has  a 
substitutional  and  representative  sense,  so  that  in  a  gift  to 
several  and  their  descendants,  descendants  would  not  take  in 
competition  with  their  ancestor.  Tucker  v.  Billing,  2  Jur.  N. 
S.  483  ;  and  perhaps  Jones  v.  Price,  6  Sim.  255,  may  be  sup- 
ported on  this  principle.  See,  too.  Smith  v.  Pepper,  27  B.  86 ; 
Best  V.  Stonehewer,  34  B.  66  ;  2  D.  J.  &  S.  637. 

A  power  to  appoint  to  descendants  does  not  authorise  an 
appointment  to  the  legal  personal  representative  of  a  descendant 
though  he  may  happen  also  to  be  a  descendant.  In  re 
SusannVs  Trust,  26  W.  R  93 ;  47  L.  J.  Ch.  65. 
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VL  Relations. 

The  words  '' nearest  relations"  explain  themselves,  and  no  Nearest rela- 
reference  to  the  statute  is  necessary  to  determine  the  persons  to  next  ofkin^ 
take.   Smith  v.  Cam/pbell,  19  Ves.  400 ;  Brandon  v.  Brandon, 
3  Sw.  312;  Re  Nash;  PraU  v.  Bevam,,  71  L.  T.   6.      See 
Ooodinge  v.  Goodvnge,  1  Ves.  Sen.  231 ;  Edge  y,  SaUabv/ry, 
Amb.  70. 

But  the  terms  "  relations  "  or  "  near  relations  "  or  "  friends  and  Relations. 
relations  "  are  of  indefinite  meaning,  and  the  Courts,  when  com- 
pelled to  determine  the  persons  to  take,  have  restricted  them  to 
relations  capable  of  taking  within  the  Statutes  of  Distribution, 
both  as  regards  realty  and  personalty.  Whitehom  v.  Harris, 
2  Ve&  Sen.  527  ;  Walter  v.  Maunde,  19  Ves.  424 ;  Thwaites  v. 
Over,  1  Taunt.  263  ;  Salushury  v.  Denton,  3  K.  &  J.  629  ;  Re 
Caplvn's  Will,  2  Dr.  &  Sm.  627 ;  34  L.  J.  Ch.  678. 

The  persons  pointed  out  by  the  statute  take  per  capita  as 
joint  tenants,  and  not  in  the  proportions  fixed  by  the  statute. 
Tiffim,  V.  Longman^  15  B.  275 ;  Eagles  v.  Le  Breton,  16  Eq. 
148. 

But  they  take  in  the  proportion  directed  by  the  statute  where 
the  gift  is  to  relations,  share  and  share  alike,  as  the  law  directs. 
Fielden  v.  Ashworth,  20  Eq.  410. 

A  power  to  select  relations  extends  to  relations  generally.  Power  to 

select 

Harding  v.  6lyn,  1  Atk.  469  ;  5  Ves.  501. 

But  a  power  to  distribute  does  not,  and  in  default  of  appoint- 
ment the  Court  will  restrict  the  relations  to  those  who  can  take 
under  the  statute.  Pope  v.  Whitcorribe,  3  Mer.  689 ;  Grant  v. 
Lynam,  4  Russ.  292 ;  Re  Caplin's  WiU,  2  Dr.  &  Sm.  527 ; 
Lawlor  v.  Henderson,  L  R 10  Eq.  150;  In  re  Deakm ;  Starkey  v. 
Eyres,  63  L.  J.  Ch.  779  ;  (1894)  8  Ch.  565. 

Of  course  the  testator  may,  by  explanatory  words,  extend  the 
word  relations  to  persons  not  within  the  statute.  Devisme  v. 
Mellish,  5  Ves.  629;  Hibbert  v.  Hibbert,  15  Eq.  372.  See 
Bennett  v.  Honywood,  Amb.  708. 

As  to  the  effect  of  a  power  to  the  wife  to  appoint  to  her 
relations  where  she  was  illegitimate  and  childless,  see  In  re 
Deakin ;  Starkey  v.  Eyres,  supra. 


272 


MEANING   OF  WOBDS   DESCRIPTIVE  OF  RELATIONSHIP. 


Chap.  XXV. 

When  the 
class  to  take 
under  a  gift 
to  relations  is 
to  be  ascer- 
tained. 


Gift  to  such 
relations  as 
survive  the 
tenant  for 
life. 


Where  the   " 
tenant  for  life 
is  sole  next  of 
kin  at  the 
date  of  the 
will  and 
death. 


When  the 
class  to  take 
in  default  of 
appointment 
is  to  be  ascer- 
tained. 


PHmd  facie  the  class  of  relations  to  take  is  to  be  ascertained 
at  the  death  of  the  propositus. 

Therefore,  where  the  gift  is  immediate  or  in  remainder  to 
the  testator's  relations,  after  gifts  to  persons  who  are  some  of 
the  next  of  kin,  his  next  of  kin  at  his  death  alone  take. 
Rayner  v.  Mmvbray,  3  B.  C.  C.  234 ;  Masters  v.  Hooper,  4  B. 
C.  C.  207  ;  Pearce  v.  Vincent,  1  Cr.  &  M.  598  ;  2  M.  &  K.  800 ; 
2  Sc.  347 ;  2  Bing.  N.  C.  328 ;  2  Kee.  230 ;  see  Eagles  v.  Le 
Breton,  15  Eq.  148,  where  there  is  a  discrepancy  between  the 
head  note  and  the  judgment ;  see  42  L.  J.  Ch,  362.  See  SteH  v. 
Platd,  5  Bing.  N.  C.  434. 

If  the  gift  is  to  such  relations  as  survive  the  tenant  for  life 
the  class  is  ascertained  at  the  death  of  the  ancestor,  while  those 
who  die  before  the  tenant  for  life  are  excluded.  BisJiop  v. 
Cappd,  1  De  G.  &  S.  411 ;  Re  Nash ;  Prall  v.  Bevan,  71  K 
T.  5. 

The  term  relations,  however,  has  not  the  same  direct  reference 
to  the  death  of  the  propositus  as  heirs  or  next  of  kin,  and  there- 
fore where  there  is  a  gift  to  A.  either  for  life  with  remainder  to 
her  children,  or  to  A.  absolutely,  followed  by  a  gift  over,  if  A. 
dies  without  issue,  to  the  testator's  relations,  and  A.  is  the  sole 
next  of  kin  at  the  date  of  the  will  and  death,  the  cla.ss  will  be 
ascertained  at  A.'s  deat]i.  Marsh  v.  Marsh,  1  B.  C.  C.  293  ; 
Jones  V.  Colbeck,  8  Ves.  38 ;  Lees  v.  Massey,  3  D.  F.  &  J.  113  ; 
see  post,  p.  286,  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his  rela- 
tions are  to  be  ascertained  ;  for  instance,  by  directing  his  relations 
to  be  advertised  for  at  the  death  of  a  tenant  for  life,  and  giving 
the  property  to  such  of  them  as  claim  within  two  months  after 
such  advertisements.  Tiffin  v.  Longman,  15  B.  275 ;  see  Re 
Nash :  Prall  v.  Bevcm,  71  L,  T,  5,  where  the  case  is  doubted. 

Where  there  is  a  power  to  appoint  to  relations  and  no  gift  in 
default  of  appointment : 

1.  If  there  is  no  life  interest,  and  the  power  is  a  general 
power  to  appoint  to  the  testator's  relations,  it  seems  the  class  to 
take  will  be  ascertained  at  the  death  of  the  testator  and  not 
when  the  power  expires.  Cole  v.  Wade,  16  Ves.  27 ;  in  which 
case,  however,  the  actual  point  did  not  arise,  since  the  next  of 
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kin  at  the  testator's  death,  and  the  time  when  the  power  expired,   caiap.  XXV. 
were  the  same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has  power 
to  appoint  to  the  testator's  or  his  own  relations,  the  class  is  to 
be  ascertained  at  the  death  of  the  tenant  for  life,  whether  the 
power  is  to  appoint  by  deed  or  will  Hardvng  v.  Olyn,  1  Atk. 
468;  Bvrch  v.  Wade,  3  V.  &  B.  198;  see,  too,  Brovm  v. 
Higgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of  selec- 
tion or  distribution  merely.  Pope  v.  Whitcombe,  3  Mer.  689, 
as  corrected  by  Lord  St  Leonards  on  Powers,  662,  and  Finch 
V.  HoUmgavxyrih,  21  B.  1]2 ;  Gaplin's  WUl,  2  Dr.  &  Sm.  527 ; 
«ee,  too,  A,-6.  v.  Doyley,  4  Vin.  Ab.  485,  where  the  tenant  for 
life  and  the  donee  of  the  power  were  different  persons,  and  the 
class  was  ascertained  at  the  death  of  the  tenant  for  life. 


VII.  Family,  Friends. 

The  word  family  may  have  a  different  meaning,  according  to  Family, 
the  context. 

1.  In  the  case  of  devises  of  land : — 

"  If  land  be  devised  to  a  stock  or  family  or  house  it  shall  be  Deyise  of 
understood  of  the  heir  principal  of  the  house."     Cauvden  v.  ^^ 
Clarke,  Hob.  33. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi- word 
of  limitation,  where,  for  instance,  after  a  devise  to  a  person, 
there  is  a  direction  that  the  property  is  to  remain  in  his  family. 
Chapman's  Case,  Dyer,  333 ;  Doe  d.  Chattaway  v.  Smith,  5 
Mau.  &  S.  126 ;  Griffiths  v.  Evan,  5  B.  241. 

A  devise  to  A  and  his  family  according  to  seniority,  gives  A. 
an  estate  tail.    Lucas  v.  Ooldsmid,  29  B.  657. 

So,  too,  a  devise  of  land  to  A  for  life  "  in  confidence  that  after 
her  decease  she  will  devise  the  property  to  my  family,"  goes  to 
the  testator's  heir-at-law  upon  A.'s  death.  Wright  v.  Atkyns, 
17  Ves.  255;  19  Ves.  299. 

Under  a  direction  to  secure  property  for  the  benefit  of  a  Direction  to 
person  and  his  family  the  realty  will  be  settled  for  life  with  ^J^^**' 
successive  remainders  in  tail,  and  the  personalty  will  be  settled 
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MEANING   OF   WORDS   DESCRIPTIVE   OF   RELATIONSHIP. 


Chap.  XXV. 


Bequest  of 
persoiialty  to 
family. 


May  mean 
next  of  kin. 


In  the  widest 
sense  it  may 
include  a 
husband  or 
wife. 


When  it 
includes  all 
descendants. 


Power  to 
appoint  to 
family. 


for  life  with  remainder  to  the  children.  White  v.  Brigga,  lb 
Sim.  17  ;  2  Ph.  583 ;  WooVmore  v.  Burrows,  1  Sim.  512. 

2.  It  is  now  settled  that  in  a  bequest  of  personalty  or  a  mixed 
bequest  of  realty  and  peraonalty  to  the  family  of  a  person,  the 
primary  meaning  of  family  is  children.  BarTi^  v.  Patch,  8  Yes. 
604 ;  T&rry'a  WiU,  1 9  B.  580 ;  Wood  v.  Wood,  3  Ha.  65 ; 
Parkinson* 8  Trust,  1  Sim.  N.  S.  242  ;  Beales  v.  Crisford,  13 
Sim.  592 ;  Burt  v.  Hellyar,  14  Eq.  160  ;  Pigg  v.  Clarice,  3  Ch. 
D.  672 ;  In  re  Hutchinson  &  TcTiant,  8  Ch.  D.  540  :  In  re 
Mvlqueen,  7  L.  R.  Jr.  127 ;  Re  Muffett;  Jones  v.  Mason,  55  L 
T.  671 ;  see  Woods  v.  Woods,  1  M.  &  Or.  401. 

It  has  been  held  that  the  word  includes  an  illegitimate  sod, 
Lambe  v.  Eames,  10  Eq.  267 ;  6  Ch.  597 ;  Humble  y.  Boivman, 
47  L.  J.  Ch.  62. 

8.  There  is  more  difficulty  in  ascertaining  the  meaning  if  the 
gift  is  to  the  A.  family  or  to  the  family  of  A.,  where  A.  is  merely 
a  surname  and  there  are  several  persons  of  that  name.  In  sucb 
cases  the  Court  will  if  possible  ascertain  who  is  meant,  and  the 
gift  will  go  to  his  children.  Gregory  v.  Smith,  9  Ha.  708 ; 
CommissioTiers  of  ChaHtable  Donations  v.  Deey,  27  L.  R.  Ir. 
289. 

4.  In  order  to  give  the  word  a  different  meaning  there  mast 
be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.  Re 
Maaton,  4  Jur.  N.  S.  407. 

b.  So  a  gift  to  the  family  of  an  unmarried  person  would 
probably  extend  to  all  her  relatives.  Snow  v.  Teed,  9  Eq. 
622. 

c.  In  some  cases  on  the  context  family  has  been  held  to  mean 
those  of  a  man's  household,  thus  including  a  wife  or  husband. 
Maderoth  v.  Bacon,  5  Ves.  158;  Blackwell  v.  BtiU,  1  Kee. 
176. 

d.  Family  has  been  held  to  include  all  descendants  in  exist- 
ence at  the  period  of  distribution ;  but  such  a  construction  would 
not  be  adopted  without  a  strong  context.  WUliams  v.  WiUiams, 
1  Sim.  N.  S.  358. 

«.  It  would  seem  that  a  power  to  appoint  to  a  person's  family 
would  be  limited  to  his  children   if  there   are   any.    In  r» 
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Hutchinson  &  Tenant,  8  Ch.  D.  540 ;  see  Sinnott  \r.  Walsh,  5    c^P-  "^^- 
L.  R  Ir.  27. 

If  there  are  no  children  the  donee  of  the  power  may  select 
relations  not  within  the  degree  of  next-of-kin.  Grant  v.  Lynam, 
4  Russ.  292. 

If  the  power  is  not  exercised  the  statutory  next-of-kin  are 
entitled.     GrvAvys  v.  Cohnan,  9  Ves.  319. 

5.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned,  but 
it  is  uncertain  who  were  meant  to  be  included,  the  gift  will  be 
void  for  uncertainty.  Yeap  Gheah  Neo  v.  Ong  Cheng  Neo,  L.  R 
6  P.  C.  381 ;  see  Robinson  v.  Waddelow,  8  Sim.  134 ;  In  re 
CiMi^nore's  Trusts,  27  L.  R  Ir.  18. 

When  family  is  construed  children,  a    simple    gift   to   the  Whether  a 
fiB^milies  of  A.  and  B.  goes  per  capita  in  joint  tenancy.     Gregory  families  goes 
V.  Smith,  9  Ha.  708.  P«"  ^^  *>'' 

per  svwpe$ 

So,  too,  a  gift  to  be  divided  between  the  families  of  A.  and  B.  among  them. 
goes  to  all  the  children  of  A.  and  B.  per  capita  as  tenants  in 
common.    Barnes  v.  Patch,  8  Yea.  604 ;  see,  however,  Alexander 
V.  Douglas,  Rom.  N.  of  C.  93. 

Under  a  direction  that  after  the  death  of  the  testator's  wife,  to  Friends, 
whom  a  life  interest  in  lands  was  given,  the  lands  should  revert 
to  the  testator's  friends,  the  heir  at  law   was   held  entitled. 
Cooga/n  v.  Hayden,  4  L.  R  Ir.  585. 
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CHAPTER   XXVL 

GIFTS   TO   HEIRS,  NEXT  OF  KIN,  REPRESENTATIVES,  ANT) 

EXECUTORS. 


Chap.  XXVI. 

Beyise  of 
Borough 
English  and 
Oavelkind 
lands  to  the 
heir. 


In  what  cases 
the  word  heir 
refers  to  a 
jpersona 
desigrujUa, 


Where  Borough  English  or  gavelkind  lands  are  devised 
with  other  lands  to  the  testator's  heir^  the  common  law  heir  is 
entitled.  Davis  v.  Kirk,  2  K  &  J.  391 ;  Thorp  v.  Owen,  2 
Sm.  &  G.  90  ;  Buchaman  v.  Harrison^  1  J.  &  H.  662 ;  Sladen 
V.  Sladen,  2  J.  &  H.  369. 

So  where  Borough  English  lands  alone  are  devised  to  A. 
for  life,  with  remainder  to  her  sons  and  daughters  and  their 
heirs,  and  if  A.  dies  without  having  such  heirs,  to  the  testator's 
sons  and  daughters  then  living  and  the  heirs  of  those  who  may 
be  deceased,  the  common  law  heir  takes  under  the  ultimate 
gift.     Polley  V.  Polley,  31  B.  363. 

In  the  same  way  a  devise  of  gavelkind  lands  alone  to  the 
testator  s  right  heirs  goes  to  the  common  law  heir.  Garland  v. 
Beverley,  9  Ch.  D.  213. 

The  rule  is  that  "  nemo  est  hoeres  viventis,"  and  therefore  a 
devise  to  the  heirs  of  a  living  person  is  contingent,  unless  the 
term  heirs  is  so  qualified  by  express  words  or  by  the  general 
intention  of  the  will  as  to  show  that  the  testator  meant  by  heir 
the  heir  apparent  or  presumptive  or  some  other  person,  who  will 
then  take  as  persona  designata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs  of  the 
body  of  B.  now  living.  Burchett  v.  Dv/rdan;t,  2  Vent  311 ; 
Garth.  154  ;  see  Chambers  v.  Taylor,  2  M.  &  Gr.  376. 

Or  the  intention  of  the  testator  to  use  the  term  as  designating 
a  person  may  be  gathered  from  the  whole  will ;  if,  for  instance, 
the  so-called  heir  is  directed  to  pay  annuities  to  certain  persons 
during  whose  life  he  cannot  be  strictly  heir.     Darbison  d. 
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LoTig  V,  Beaumont,  1  P.  W.  229 ;  8  B.  P.  C.   60 ;  Good-  caiap.  xxvi. 

right  v.  White,  2  W.  BL  1010 ;  Winter  v.  PerraU,  9  CI.  &  F. 

606. 

A  devise  to  the  heirs  and  assigns  of  "  A.,  as  if  she  had  con- 
tinued sole  and  unmarried^'*  is  a  gift  to  the  person  filling  the 
character  as  'peraona  deaignata,  Brookfman  v.  Smith,  L.  R. 
6  Ex.  29J  ;  ib.  7  Ex.  271 ;  DorToer  v.  PhUlvpa,  4  D.  M.  &  G. 
85i> ;  3  Dr.  39 ;  Feame,  C.  R.  209—212. 

The  persons,  if  more  than  one,  who  constitute  the  heir  take  Co-heirs  take 
as  joint  tenants.    Swaine  v.  Burton,  1 5  Ves.  365 ;  Mounaey  v.  tenants. 
Blamire,  4  Russ.  384 ;  B&rena  v.  Fellowea,  56  L.  T.  391 ;  see 
also  Moore  v.  Simkin,  31  Ch.  D.  95. 

The  appointment  or  acknowledgment  of  a  person  as  heir,  Acknowledg- 

ment  of  a 

though  he  may  not  be  the  real  heir,  is  sufficient  to  carry  to  him  person  as 
the  testator's  real  estate.    Parker  v.  Nickaon,  1  D.  J.  &  S.  177 ; 
11  W.  R.  633 ;  32  L.  J.  CL  397. 

A  devise  to  the  risrht  heirs  male,  or  to  the  right  heirs  of  a  Devise  to  the 
particular  name,  will  go  only  to  the  very  heir,  who  must  be  a  particnlAr 
male  or  of  that  name.    AahenhursVa  Case,  Hob.  34 ;  cit.  Goun-  ^eSre  male^ 
den  V.  Clarke,  Moore,  860,  pi.  1181 ;  Hob.  29 ;  Wrightaon  v. 
MacoAjiXay,  14  M.  &  W.  214 ;  Thorpe  v.  Thorpe,  32  L.  J.  Ex. 
79  ;  see  Co.  Lit.  24b,  note  by  Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A.,  who  is  the 
light  heir,  the  devise  fails.  OoodtitU  d.  Bailey  v.  Pugh,  Feame, 
Cont  Rem.  573  ;  2  Mer.  348. 

The  rule  does  not,  however,  apply  to  heirs  of  the  body.  Heirs  of  the 
whether  taking  by  descent  or  purchase.     WiUa  v.  Palmer,  5 
Burr.  2617 ;  2  W.  Bl.  687 ;  Svams  d.  Weston  v.  Burtenahaiv, 
Co.  Lit  164a,  n.  (2). 

An  heir  male  taking  by  inheritance  must  trace  his  descent  Whether  the 

heir  male 

entirely  through  males.    Co.  Lit.  25a.  taking  by 

It  is  said  by  Jarman,  ii.  p.  912,  that  this  does  not  apply  to  a  g^y^  ™'"* 
gift  to  the  heir  male  or  female  by  purchase,  citing  Hob.  31 ;  descent 
Co.  Lit.  25b.     At  any  rate  it  is  clear  that  if  the  word  lineal  be  males. 
added  the  heir  must  trace  his  descent  through  males.    Oddie  v. 
Woodford,  3  M.  &  Cr.  584  ;  BemaZ  v.  BervAxl,  3  M.  &  Cr.  559  ; 
and  see  Doe  d.  Angdl  v.  AngeU,  9  Q.  B.  328 ;  Tlielluaaon  v. 
Bendleaham,  7  H.  L.  429. 
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Chap.  XXVI.  It  appears,  however,  to  be  concluded  by  authority  that,  even 
in  the  absoDce  of  the  word  lineal,  the  heir  male  taking  by  pur- 
chase must  claim  through  males.  Lywood  v.  Ki/inher,  29  B.  38. 
See  per  Lord  St.  Leonards,  7  H.  L.  512  ;  and  see  Doe  d.  Winter 
V.  Perratt,  3  M.  &  Sc.  594. 

Under  a  devise  to  the  heir  ex  parte  matemd  a  person  who  is 
also  heir  ex  parte  patemd  may  take.  Rawlinson  v.  Was8,  9 
Ha.  673;  In  re  WiUomier'a  Trusts,  16  Ir.  Ch.  389. 


Heir  ex  parte 
matemd. 


Role  in 

Mandeyille's 

caae. 


Rule  in  Mandeville's  Case,  Co.  Lit.  26b.  ;  Feakne,  80. 

"  Where  an  estate  is  limited  to  the  heirs  special  of  a  parti- 
cular ancestor,  without  any  estate  of  freehold  limited  to  the 
ancestor  (either  expressly  or  by  implication),  it  is  impossible  to 
effectuate  the  expressed  will  of  the  donor  and  to  make  the 
estate  pass  through  the  whole  series  of  the  special  heirs  desig- 
nated, except  by  regarding  the  limitation  as  if  it  were  an  estate 
tail,  which  had  originally  vested  in  and  descended  from  the 
ancestor  himself,  and  yet  the  first  taker  must  take  as  pur- 
chaser, because  no  estate  did  in  fact  vest  in  or  descend  from  the 
ancestor."     Vernon  v.  Wright,  2  Drew.  439 ;  7  H.  L.  35. 

The  result  is  the  creation  of  a  quasi  entail,  partaking  of  the 
opposite  qualities  of  purchase  and  descent.  Thus,  where  the 
limitation  was  to  Boberge  and  the  heirs  of  the  body  of  her  late 
husband  John  de  Mandeville  by  her,  where  John  de  Mandeville 
had  left  a  son  and  daughter,  it  was  held  that  the  daughter  took 
on  the  death  of  the  son  per  formam  doni,  as  the  person,  who 
would  have  been  entitled,  if  the  estate  had  descended  from  the 
ancestor.    MandeviUe's  Case,  Co.  Lit.  26b. 

The  rule  in  MandeviUe's  case  applies  equally  where  the  limi- 
tation is  to  the  heirs  of  the  body  of  the  testator.  AUgood  v. 
Blake,  L.  R.  7  Ex.  339  ;  ib.  8  Ex.  160. 

It  has  been  adopted  where  the  term  issue  was  used.  White- 
lock  V.  Heddon,  1  B.  &  P.  243. 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of  the 
body  of  a  deceased  person,  excluding  certain  lines  of  descent, 
which  would  comprehend  the  real  heirs  of  the  body ;  nor  does  it 
apply  to  a  devise  to  the  right  heirs  male  of  a  person,  though  a 
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<levise  to  A.  and  his  heirs  male  gives  A.  an  estate  tail.  Allgood   Chap,  xxvi. 
V.  Blake,  supra ;  Ashenhurst'e  Case,  Hob.  34 ;  Baker  v.  Wall, 
1  Ld.  Raym.  185  ;  Doe  d.  Lindeey  v.  Colyear,  11  East,  548. 

Aod   it  does  not   apply  where  the  limitation  is   to   heirs 
general.    Moore  v.  SimkiUy  31  Ch.  D.  95. 

Heirs  of  the  body,  however,  used  as  a  term  of  purchase,  may  In  what  cases 
mean  children  if  the  devise  is  to  them  as  their  parent  shall  body  means 
Appoint,  or  if  they  ai-e  to  take  equally  among  them  as  tenants  <^^^^ 
in  common.    Jorda/n  v.  Adams,  9  C.  B.  N.  S.  "483 ;  Might  v. 
Oreber,  6  B.  &  Cr.  866  ;  in  which  case  the  estate  of  the  ancestor 
being  equitable  did  not  coalesce  with  the  limitation  to  the  heirs. 


Assigns. 

As  a  rule  the  words  "  and  assigns,"  following  the  word  heirs.  Assigns, 
have  no  operation;  "they  have  no  conveyancing  virtue  at  all, 
bat  are  merely  declaratory  of  that  power  of  alienation  which  the 
purchaser  would  have  had  without  them."    Wms.  R  P.  142 ; 
Brooknum  t.  Smith,  L.  R  6  Ex.  291. 

It  has,  however,  been  held  that  a  legal  limitation  to  the  heirs 
and  assigns  of  a  person,  who  had  a  prior  equitable  life  estate, 
^ve  that  person  a  general  power  of  appointment  over  the 
property.  Quested  v.  MichM,  24  L.  J.  Ch.  722.  See,  too, 
Tapner  v.  Marlott,  Willes,  177  ;  and  A.-O.  v.  Vigor,  8  Ves.  256, 
291 ;  but  it  is  unlikely  that  this  construction  will  be  extended. 

The  effect,  however,  of  a  gift  to  A  or  his  heirs  or  assigns, 
is  to  give  the  absolute  interest  to  A  Wilton's  Estate,  8  D. 
M.  &  a  173;  Hopkins'  Trust,  2  H.  &  M.  411.  See  post, 
p.  291. 

Bequests  of  Personalty  to  Heirs. 

1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  heirs  Bequests  of 
jsX  law,  or  the  next  heir  of  an  individual,  primd  facie  goes  to  Eeirs. 
.such  heir  as  persona  designaia,  whether  the  bequest  be  to  the 
heirs  of  the  testator  or  of  a  stranger.  Mounsey  v.  Blamire,  4 
Buss.  384;  Hamilton  v.  MiUs,  29  B.  193;  De  Beanivow  v.  De 
Beauvoir,  3  H.  L.  524 ;  Re  Bootes,  1  Dr.  &  Sra.  228  ;  Southgate 
V.  Clinch,  27  L.  J.  Ch.  651 ;  4  Jar.  N.  S.  428. 
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Chap.  XXVL  The  rule  applies,  d  fortiori,  to  a  mixed  fund.  De  Beauvoir 
V.  De  Beauvoir,  3  H.  L.  524 ;  Boyddl  v.  Golightly,  14  Sim.  327  ; 
Todhunter  v.  Thompson,  26  W.  R  883. 

A,  for  life,  2.  In  the  same  way,  if  the  gift  is  to  A.  for  life  with  remainder 

heirs.  ^^  ^^  heirs,  the  heir,  in  the  strict  sense,  is  entitled.     In  bonis 

Dixon,  4  P.  D.  81 ;  Smith  v.  Butcher,  10  Ch.  D.  113 ;  disap- 
proving Mounsey  v.  Blamire,  4  Russ.  384.  The  cases  of  Evans- 
V.  Salt,  6  B.  266 ;  Lcyw  v.  Smith,  25  L.  J.  Ch.  503 ;  2  Jur.  N. 
S.  344  ;  Re  PeppiU's  Estate ;  Cliester  v.  Phillips,  36  L.  T.  500, 
roust  be  considered  overruled,  unless  they  can  be  supported 
on  the  special  context  in  each  case. 

In  what  cases       3.  But  the  word  heirs  may  be  controlled  by  the  context,  as. 

nelrt  ^iS!  ^  Oamboa's  Trust,  4  EL  &  J.  757,  where  a  bequest  to  "  the 
heirs  of  my  late  partner  for  losses  sustained  during  the  time 
that  the  business  of  the  house  was  under  my  sole  control,"' 
went  to  the  next  of  kin  under  the  statute;  and  in  In  re 
Newton's  Trusts,  4  Eq.  171,  where  the  bequest  to  "  the  heirs 
and  assigns  of  my  deceased  sister"  was  shown  to  be  qvxisi 
substitutional  by  other  limitations  to  the  testator's  living 
brothers  and  sisters  and  their  heirs  and  assigns ;  and  see  In  re 
Steevens*  Trusts,  15  Eq.  110,  as  to  which  case  qucBre. 

Where  the  intention  is  to  give  A.  the  absolute  interest,  the 
word  heirs  has  been  held  equivalent  to  executors  and  adminis- 
trators. PoweU  V.  Boggis,  35  B.  535,  where  the  gift  was  to  A. 
for  life,  then  to  her  heirs  as  she  shall  give  it  by  will,  and  if  she 
dies  without  a  will  to  her  right  heirs. 

And,  where  the  testator  directs  a  division  amongst  the 
several  heirs  of  tenants  for  life,  who  are  related  to  each  other,, 
so  that  heirs  cannot  mean  next  of  kin,  heirs  will  mean  children. 
Bull  V.  Comberba^h,  25  B.  540 ;  see  Roberts  v.  Edwards,  33  B. 
259. 

Snbstitational      ^-  ^^  ^  g^f^  to  A.  or  his  heirs,  heirs  means  the  persons  entitled 
gift  to  heirs,     ^j^^jgy  |.j^g  statute.     Vaux  v.  Henderson,  1  J.  &  W.   S88; 

Gittings  v.  M'Dermott,  2  M.  &  EL  69  ;  Jacobs  v.  Jcucobs,  16  B. 
557 ;  Doody  v.  Higgins,  9  Ha.  App.  32 ;  2  K.  &  J.  729 ;  In  re 
•Craven,  23  B.  333 ;  Powell  v.  Boggis,  85  B.  535 ;  Parsons  v. 
Pa/rsons,  8  Eq.  260  ;  Neilsm  v.  Monro,  27  W.  R  936 ;  In  re. 
Stannard ;  Stomna/rd  v.  Bv/rt,  52  L.  J.  Ch.  354. 
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If  real  and  personal  estate  are  given  together  to  persons  or  Chap.  xxvi> 
their  heirs,  but  the  realty  is  not  converted,  the  realty  goes  to 
the   heir  aod   the  personalty  to  the  statutory  next  of  kin. 
Wvngfidd  v.  Wingfidd,  9  Ch.  D.  658 ;  Keay  v.  BovXton,  25 
Ch.  D.  212. 

In  a  bequest  to  children  or  their  heirs,  followed  by  a  gift  over 
if  all  the  children  die  without  issue,  the  word  heirs  has  been 
held  to  mean  issue.  SpeakTnan  v.  Speakman,  8  Ha.  180 ;  and 
see  Roberts  v.  Edwa/rda,  12  W.  R  83. 

In  a  bequest  to  A.  or  the  heirs  of  his  body,  heirs  of  the  body  ^"  ^^  *^® 
means  such  of  the  persons  entitled  under  the  statute  as  may 
be  descendants  of  A.    Pattenden  v.  Hobson,  17  Jur.  406 ;  22 
L.  J.  Ch.  697. 

A  widow  is  included  in  the  persons  entitled  under  the  statute.  The  statute 
and  the  statute  fixes  not  only  the  persons  but  the  proportions  p^^ons  i^^* 
in  which  they  take.    In  re  Steevens'  Trvsta,  15  Eq.  110 ;  Jacobs  ^®^^  *®  *^® 

•^  ^      ^  »  n  »  persons. 

V.  Jacobs,  supra  ;  Doody  v.  Higgins,  svpra. 

A  liequest  of  personalty  to  "  the  heirs  or  next  of  kin  of  A." 
has  been  construed  as  a  gift  to  next  of  kin.  In  re  Thompson's 
Trusts,  9  Ch.  D.  607  ;  see  p.  283. 


Next  of  Kin. 

The  words  next  of  kin,  without  more,  mean  the  nearest  blood  Gifts  to  next 
relations  of  the  propositus  in  an  ascending  and  descending  line, 
and  they  take  as  joint  tenants.     Withy  v.  Mamgles,  10  CI.  &  F. 
215  ;   Lucas  v.  Brandreth,  28  B.  274;  Avison  v.  Simpson, 
Johns.  43  ;  HaUon  v.  Foster,  L.  R.  3  Ch.  505. 

The  same  meaning  has  been  given  to  the  words  "  legal  or  next 
of  kin."    Harris  v.  Newton,  46  L.  J.  Ch.  268 ;  25  W.  R.  228. 

Those  of  the  half  blood  are  equally  entitled  with  those  of  the 
whole  blood.  CoUingwood  v.  Pace,  1  Vent.  424 ;  Brown  v. 
Wood,  Alleyn,  36  ;  Brigg  v.  Brigg,  38  W.  R  454 ;  see  2  Wms. 
Exors.  981. 

But  a  selective  power  to  appoint  to  next  of  kin  will  authorise  Gift  under 
an  appointment  to  statutory  next  of  kin.    Snow  v.  Teed,  9  £q.  P^wer. 
622. 

Under  a  gift  to  next  of  kin  ex  parte  m^iternd,  next  of  kin  Next  of  kin 
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Cluip.  XXYI. 

■ex  parte 
iruUerrUL 


The  effect  of 
a  reference  to 
the  statute  or 
intestacy. 


"Whaft  will 
oxclude  one 
of  the  next 
of  kin  from  a 
^ft  to  next  of 
kin. 


Whether  the 
statute 
regulates  the 
nature  of  the 
interest  as 
well  as  the 
{lersons  to 
take. 


ex  parte  pate^md,  who  happen  to  be  also  next  of  kin  ex  parte 
Tnutemd,  will  not  be  excluded,  except  by  expi*ess  worda. 
Gundry  v.  Pinniger,  14  B.  94 ;  1  D.  M.  &  G.  502 ;  Say  v. 
Creed,  5  Ha.  580. 

If  there  is  an  express  reference  to  the  statute  or  intestacy, 
all  kindred  entitled  under  the  statute,  including  those  who 
take  by  representation  under  the  statute,  will  come  in.  BuUock 
V.  Dovmes,  9  H.  L.  1 ;  Nichols  v.  Haviland,  1  E.  &  J.  504. 

Neither  the  wife  nor  the  husband  take  as  next  of  kin  under 
the  statute.  Garrick  v.  Lord  Camden^  14  Ves.  872  ;  Kilner 
V.  Leech,  10  B.  362  ;  In  re  Fitzgerald,  58  L.  J.  Ch.  662  ;  61  L 
T.  221 ;  37  W.  R  552. 

And  a  gift  to  persons,  entitled  as  next  of  kin  or  otherwise 
under  the  statute,  will  not  include  the  husband.  MUne  v. 
GUbaH,  2  D.  M.  &  G.  715  ;  5  D.  M.  &  G.  510. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to  next  of 
kin  under  the  statute,  a  widow  will  be  admitted  under  a  subse- 
quent gift  to  next  of  kin  by  statute  where  there  is  no  such 
exclusion.    In  re  CMins'  Trusts,  W.  N.  1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to  next 
of  kin  according  to  the  statute,  which  is  not  carried  out,  the 
property  goes  as  on  an  intestacy,  and  a  widow  would  therefore 
be  admitted.     Ash  v.  Ash,  33  B.  187. 

A  person  is  not  excluded  from  taking  property  under  a  gift 
to  next  of  kin  by  the  fact,  that  a  life  interest  in  the  property  is 
expressly  given  to  him.     GorbeU  v.  Davison,  18  B.  556. 

But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of  the 
next  of  kin  to  whom  an  interest  is  expressly  given  by  the  will 
will  be  excluded.     Cooper  v.  Denison,  13  Sim.  290. 

If  there  is  a  reference  to  the  statute,  the  statute  regulates 
the  nature  of  the  interest,  as  well  as  the  persons,  who  are  to  take 
under  it.  BuUock  v.  Downes,  9  H.  L.  1 ;  Ranking* s  SettlcTMnt 
Trusts,  6  Eq.  601. 

The  above  proposition  seems  to  be  justified  by  the  opinions 
expressed  in  BuUock  v.  Downes,  and  would  probably  be  now 
adopted.     However,  the  cases  go  to  this : 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to  the 
statute,  the  statute  fixes  the  proportions  as  well  as  the  persona. 
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BuUock  V.  Downee,  aupt^a ;  MaHin  v.  Olover,  1    Coll.   270 ;  Chap.  xxvL 
Jenkma  v.  Gower,  2  Coll.  537. 

2.  So,  -where  the  gift  is  to  persons  "entitled  under,"  or  " under 
and  according  to  "  the  statute.  Horn  v.  Col&man,  ^  Sra.  &  G. 
169 ;  Ranking' 8  Settlement,  supra. 

3.  If  the  gift  is  merely  to  persons  according  to  the  statute 
the  better  opinion  seems  to  be,  that  the  same  result  would 
follow.  Mattiaon  v.  Tanfield,  3  B.  131 ;  Lewis  v.  Morrisy  19  B. 
34.  On  the  other  hand,  the  contrary  was  held  in  In  re  Green- 
^wood's  Trusts,  3  Giff.  390. 

4.  Words  importing  or  directing  a  tenancy  in  common  will 
not  prevent  the  statute  from  fixing  the  proportions.  Mattison 
V.  Tanfield,  supra ;  Lewis  v.  Morris,  supra.  Richardson  v. 
Richa/rdson,  14  Sim.  526,  must  be  considered  overruled ;  see 
BuUock  V.  Downes. 

5.  It  would  seem,  that  a  gift  equally  among  the  persons 
entitled  under  the  statute,  would  prevent  the  statute  from 
£xing  the  proportions  ;  see  Phillips  v.  Garth,  3  B.  C.  C.  69. 

But  if  there  are  words  importing  that  the  distribution  is  to 
he  according  to  the  statute,  the  word  equally  will  be  rejected. 
McUovxiy  V.  RadcUfe,  23  B.  163 ;  see  Fielden  v.  Ashworth, 
20  Eq.  410. 

A  devise  of  land  to  the  nearest  of  kin  by  way  of  heirship  Nearest  of 

]f ITI   \vv  WAV  of 

goes  to  the  heir.     WiUianns  v.  Ashton,  1  J.  &  H.  115.  hei»Mp. 

A  gift  to  "  next  of  kin  or  heir  at  law "  would  probably  go 
according  to  the  nature  of  the  property.  Lowndes  v.  Stone, 
4  Ves.  649  ;  see  In  re  Thompson's  Ti^usts,  9  Ch.  D.  607. 

In  Boys  v.  Bradley,  10  Ha  389  ;  4  D.  M.  &  G.  58  ;  5  H.  L.  j^®^\^^^}° 
S73,  "  next  of  kin  in  the  male  line  in  preference  to  the  female  line. 
line,"  was  held  to  mean  next  of  kin  ecc  parte  patemd. 

A  devise  of  land  to  the  next  male  kin  goes  to  all  the  nearest 
of  kin  being  males  living  at  the  testator's  death.  In  re  Chap- 
ma/n  ;  Ellick  v.  Cox,  32  W.  R.  424. 

A  devise  of  land  to  the  "  next "  or  "  nearest "  of  a  particular  Devise  to 

.  "nearest"  of 

-class  of  relations  goes  to  the  eldest  of  the  class.     Perrim/in  v.  a  clas^ 
Pearce,  Co.  Lit.  10b.,  n.  2  ;  Power  v.  Qnealy,  2  L.  R.  Ir.  227 ; 
4  i&.  20,  where  the  devise  was  to  the  "  nearest,  and  most  de- 
serving male  cousin,  and  a  regular  Power  of  the  family." 
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Chap.  XXVL  On  the  other  hand,  in  a  gift  of  real  and  personal  estate- 
together  to  the  nearest  relation  of  a  particular  name  the  word 
relation  has  been  held  to  be  nomen  coUectitmm,  and  to  include 
all  the  relations  of  the  same  degree.  Fyot  v.  Pyot,  1  Ves.  Sen. 
335  ;  Belt.  169. 
Next  of  kin  It  appears  to  be  clear  that  a  devise  of  land  to  "next  of  kin 
o^portic  ar  ^£  ^  particular  name  "  goes  only  to  next  of  kin  who  are  by  birth 
entitled  to  the  name,  and  that  a  daughter  of  that  name  who  at 
the  testator's  death  has  changed  her  name  by  marriage  would 
be  excluded.  Leigh  v.  Leigh,  15  Ves.  100 ;  Jobson's  Case,  Cro. 
El.  576  ;  see  Bon  v.  Smith,  Cro.  El.  532. 

But  it  may  appear  from  the  will  that  the  assumption  of  the 
name  by  royal  licence  is  intended  to  be  sufficient.  In  r^ 
Roberta;  Repington  v.  Roberta-Oawen,  19  Ch.  D.  520. 

Possibly,  in  the  case  of  personalty,  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may  be 
more  readily  understood  as  referring  to  the  stock  or  family. 

At  any  rate  it  may  be  so  understood  if  there  is  an  explanatory 
context. 

Thus,  "nearest  relation  of  the  name  of  the  Pyots"  has 
been  held  to  refer  to  the  stock  of  the  Fyots,  so  tliat  change 
of  name  by  mai'riage  was  immaterial  Pyot  v.  Pyot,  1  Ves. 
Sen.  335. 

A  similar  construction  was  put  upon  "  next  of  kin  of  the 
surname  of  Crump."  Carpenter  v.  Bott,  15  Sim.  606  ;  see,  too, 
MortiTner  v.  HaHley,  6  Ex.  47. 

Whether  the  person,  who  is  to  take  under  the  description  of 

a  particulai*  name,  must  satisfy  both  parts  of  the  description  is 

uncertain :  isee  Doe  v.  Plv/mptre,  3  B.  &  Aid.  474,  and  the 

remarks  of  the  Vice-Chancellor  on  that  case  in  Garpenttr  v. 

BoU,  15  Sim.  606. 

Gift  to  next         A  gift  to  next  of  kin,  to  be  ascertained  at  a  paiticular  time 

clJaive^of  A      exclusive  of  A.,  who  is  the  sole  next  of  kin,  goes  to  the  peraons 

who  is  sole       ^bo  would  have  been  next  of  kin  if  A.  also  had  been  deauL 

next  of  kin.        ,„_  ,  _,      .  ,  ^,     «,.^. 

White  v.  Sprmgett,  4  Ch.  300. 

The  persons  to  take  will  be  ascertained  in  the  same  way,  if 
the  gift  is  to  next  of  kin  by  statute  simply  exclusive  of  A.,  who 
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Itappens  to  be  sole  next  of  kin  by  statute.    Re  Taylor;  Taylor   caiap.xxvi. 
T.  Ley,  45  L.  T.  210;  52  L.  T.  839. 

Under  a  limitation  to  the  statutory  next  of  kin  of  B.,  exclusive 
of  A.  and  his  representatives^  it  was  held  that  the  daughters  of 
A.,  who  were  among  the  statutory  next  of  kin  of  B.,  as  repre- 
:senting  A.,  were  excluded.    Lindsay  v.  Ellicott,  46  L.  J.  Ch.  878. 

The  testator  may  show,  that  he  meant  by  next  of  kin  the  Next  of  kin 
•children  of  a  tenant  for  life,  as,  where  the  gift  was  to  a  daughter  Se  context^ 
for  life  and  then  to  the  testatrix's  next  of  kin,  to  be  vested 
interests  from  the  testatrix's   death,  ''except  as  to  any  child 
4tfterwards  bom  of  the  daughter."    Bird  v.  Wood,  2  S.  &  St. 
400 :  see  2  M.  &  E.  86,  89. 

In  a  gift  to  the  next  of  kin  of  A.,  or  even  to  the  person  Gift  to  next 
'entitled  under  the  Statutes  of  Distribution,  as  if  she  had  died  ^  if  die  lid 
intestate  and  unmarried,  unmarried  will  be  construed  as  equiva-  ^^  ?»- 

.  ,  mamed. 

ient  to  "  without  leaving  a  husband,"  since  otherwise  children 

would  be  excluded.    Day  v.  Barnard,  1  Dr.  &  S.  351 ;  Sanders* 

.Trusts,  3  K.  &  J.  152 ;  Norrrum's  Trusts,  3  D.  M.  &  G.  965 ; 

Maugham  v.  Vincent,  9  L.  J.  Ch.  329 ;  Clarke  v.  Colls,  9  H.  I^ 

-601. 

Where  the  testator,  a  widower,  expressly  excluded  a  grand- 
slaughter  from  a  bequest  in  favour  of  his  "  next  of  kin  as  if  he 
bad  died  unmarried,"  it  was  held  that  unmarried  meant  wifeless. 
'Carveth  v.  Hdron,  W.  N.  1879, 145. 

In  a  marriage  settlement  a  limitation  in  favour  of  the  next  Without 
•of  kin  of  the  wife  as  if  she  had  died  "  without  having  been  m^^. 
married/'  where  there  was  a  declaration  that  a  named  illegiti- 
jmate  daughter  should,  for  the  purposes  of  the  trust,  be  deemed 
to  be  a  lawful  child,  has  been  held  to  mean  as  if  the  wife  had 
'died  without  having  been  married  to  her  then  intended  husband. 
Wilson  V.  Atkinson,  4  D.  J.  &  S.  455. 

A  similar  construction  has  been  adopted,  where  there  was  no 

-explanatory  context,  and  the  words  have  even  been  held  to  be 

•equivalent  to  "  without  leaving  a  husband."     Upton  v.  Broivn, 

12  Ch.  D.  872  ;  In  re  BaWs  Trusts,  11  Ch.  D.  270 ;  StoddaH 

•V.  Saville,  (1894)  1  Ch.  480. 

It  seems,  however,  that  such  clear  words  as  "  without  ever 
thaving  been  married  "  must  be  construed  in  their  natural  sense. 
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Chap.  ZXVI. 


At  what  time 
next  of  kin 
and  heirs 
are  to  be 
ascertained. 


A  mixed  fond 
ia  no  excep- 
tion to  the 
ordinary  rule. 


UDless  there  is  a  strong  context.  Em/mina  v.  Bradford,  13  Cu. 
D.  493 ;  Hardnian  v.  Maffett,  13  L.  R  Ir.  499 ;  Be  Watsofis^ 
Trusts,  55  L.  T.  316. 

The  terms  next  of  kin  and  heirs  have  a  direct  reference  ta 
the  death  of  the  ancestor,  and  therefore  next  of  kin  and  heirs 
are  to  be  ascertained  at  the  death  of  the  ancestor,  and,  wbere- 
there  is  in  addition  a  reference  to  the  statute  or  to  intestacy^ 
this  rule  is  almost  without  exception. 

The  same  iniles  apply  to  realty,  personalty,  and  to  a  mixed 
fund.     Cvsack  v.  Bood,  24  W.  R  391. 

1.  Thus  the  rule  applies,  whether  the  bequest  to  next  of  kin 
is  immediate  or  preceded  by  a  life  interest  or  contingent.  Moas^ 
V.  Dunlop,  J  oh.  490 ;  Bird  v.  Lvuchie,  8  Ha.  301. 

2.  And,  if  the  gift  is  to  next  of  kin  living  at  a  particular 
time,  it  will  go  to  such  of  the  next  of  kin  at  the  testator'a 
death  as  are  living  at  that  time.  Spink  v.  Lewis,  3  B.  C.  C. 
855 ;  Be  Nash ;  Prall  v.  Bevan,  71  L.  T.  5. 

3.  If  there  is  a  devise  to  A.  for  life  with  remainder  to  his 
eldest  son  for  life,  with  a  direction  on  his  death  to  convey  the 
estate  to  the  heir  male  of  A,  the  eldest  son  of  A  is  entitled  on 
A*s  death  to  have  the  fee  conveyed  to  him.  In  re  Grayson, 
48  L.  J.  Ch.  354. 

Similarly,  if  personalty  is  given  to  A  for  life,  and  then  to  the 
testator's  next  of  kin,  though  A  may  be  one  of  the  next  of  kin,, 
or  even  the  only  next  of  kin,  at  the  testator's  death,  or  even  the 
only  next  of  kin  at  the  date  of  the  will  as  well  as  at  the  testator  & 
death,  the  class  will  nevertheless  be  ascertained  at  the  testator's 
death.  Doe  v.  Lawson,  3  East,  278 ;  Ware  v.  Bowland,  2  Ph. 
635  ;  Holloway  v.  HollovMy,  5  Ves.  399 ;  Barker's  Trust,  1  Sm. 
&  G.  118;  Oorbdl  v.  Damson,  18  B.  556;  Starr  v.  Newberry, 
23  B.  436 ;  Be  Ford ;  Patten  v.  Sparks,  72  L.  T.  5. 

The  mere  exception  from  the  class  of  next  of  kin  of  certain 
persons,  who  could  only  be  members  of  the  class  on  the  supposi- 
tion of  the  death  of  the  tenant  for  life,  will  not  alter  the  time 
for  fixing  the  class.  Lee  v.  Lee,  1  Dr.  &  Sm.  85 ;  see  Cooper  v. 
Denison,  13  Sim.  290. 

4.  The  same  rules  apply,  where  the  gift  to  the  next  of  kin  h 
not  by  way  of  remainder,  but  by  way  of  executory  limitation. 
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Thus,  in  a  gift  to  A.  for  life,  where  A.  is  sole  next  of  kin  at    c^P*  XXVI. 

the  date  of  the  will  and  death,  and  then  to  her  children,  or  to  A.  Executory 

gift  to  next  of 

absolutely,  and  if  she  dies  without  children,  or  under  twenty-  kin. 
one,  to  the  testator's  next  of  kin,  the  next  of  kin  are  ascertained 
at  the  testator's  death.  Lavg'a  Will,  9  W.  R.  689 ;  Murphy  v. 
Danegan,  3  J.  &  Lat.  634 ;  Baker  v.  Gibson,  12  B.  101 ;  Harrison 
V.  Harrison,  28  B.  21 ;  Michell  v.  Bridges,  13  W.  R  200 ;  see 
Urquhart  v.  Urquhart,  13  Sim.  613 ;  Mvater  v.  Wraith,  14 
Sim.  649 ;  Hunter  v.  Tedlie,  7  L.  R  Jr.  448. 

The  case  is,  however,  different,  if  the  gift  is  not  to  next  of  kin, 
but  to  the  "  nearest  of  kin  of  my  own  family,"  or  to  relations. 
Clapton  V.  Bulnier,  6  M.  &  Cr.  108 ;  see  pp.  272,  273. 

In  the  former  case  the  intention  is  to  let  the  property  go  as 
the  law  would  give  it,  in  the  latter  to  make  a  complete  disposi- 
tion by  the  will  to  a  particular  class  contemplated  by  the  testator, 
though,  owing  to  the  vagueness  of  the  description,  the  Courts 
may  be  compelled  to  have  recourse  to  the  statute,  that  the  gift 
may  not  be  void  for  uncertainty. 

5.  Even  if  the  gift  be  to  a  class  of  persons,  who  must  be  the 
testator's  next  of  kin  if  any  survive  him,  and  if  they  die  without 
issue  to  his  next  of  kin,  the  next  of  kin  are  ascertained  at  his 
death.     Seifferth  v.  Badham,  9  B.  372. 

6.  The  testator  may  of  course  direct  the  class  of  next  of 
kin  to  be  ascertained  at  any  time  or  in  any  manner  he  chooses. 
Finder  v.  Pvnder,  28  B.  44  ;  White  v.  Springett,  4  Ch. 
300. 

The  mere  use  of  words  of  futurity  will  not  alter  the  ordinaiy  Effect  of 
rule ;  for  instance,  if  the  bequest  be  to  A.  for  life  and  after  his  foturity^n 
death  for  such  persons,  as  shall  be  my  next  of  kin.    Holloway  ascertaining 
V.  HoUoway,  5  Ves.  399 ;  Doe  v.  Lawson,  3  East,  278 ;  Eayner 
V.  Mowbray,  3  B.  C.  C.  234. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for  life,  to 
such  persons  as  shall  then  be  my  next  of  kin,  the  word  "  then  " 
must  refer  to  the  death  of  tenant  for  life.  LoTig  v.  BlackM,  3 
Ves.  486  ;  Wharto^i  v.  Barker,  4  K.  &  J.  483 ;  see  Cl(ywes  v. 
Hillia/rd,  4  Ch.  D.  413 ;  In  re  Morley's  Trusts,  25  W.  R  825  ; 
Valentine  v.  Fitzsi/mons,  (1894)  1  I.  R.  93  ;  and  in  such  a  case 
the  class  is  to  be  ascertained  as  if  the  testator  had  lived  up  to 
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<niap.  xxvx.  and  died  at  the  time  referred  to.     Stwtge  v.  Qreat  Western 
Railway  Co.^  19  Ch.  D.  444. 

But  it  must  be  clear,  that  the  word  "  then  "  is  used  temporally 
and  not  as  equivalent  to  thereupon,  and  that  it  may  not  be  referred 
to  other  words  pointing  to  the  testator's  death,  as  will  be  the 
case  if  the  gift  is,  for  instance,  '*  to  such  persons  as  would  by 
virtue  of  the  statutes  for  the  distribution  of  intestates'  estates 
have  become  and  been  then  entitled  thereto  in  case  I  had  died 
intestate."  BuUock  v.  DowneSt  9  H.  L.  1 ;  Doe  v.  Lawaon,  3 
East,  278 ;  Cable  v.  Cable,  16  B.  607  ;  Wheeler  v.  Adams,  17  B. 
417 ;  Fletcher  v.  Fletcher,  3  D.  F.  &  J.  776  ;  Day  v.  Day,  I.  R. 
4  Eq.  385 ;  Mortimore  v.  Mortimore,  4  App.  C.  448. 

Where  the  gift  is  to  the  next  of  kin  of  a  wife  as  if  she  had 
survived  her  husband  and  died  intestate,  the  cases,  which  arise 
mainly  on  marriage  settlements,  are  conflicting. 

The  view  that  the  class  is  to  be  ascertained  on  the  husband's 

death  is  supported  by  Finder  v.  Finder,  28  B.  44 ;  Chodmera 

V.  NoHh,  28  B.  175;  Clarke  v.  Hayne,  42  Ch.  D.  529;   Re 

Kin^a  SettlemerU  ;  Oibson  v.  WrigJU,  60  L.  T.  745.    The  view 

that  the  class  is  to  be  ascertained  when  the  wife  actually  died 

is  supported  by  Dniitt  v.  Seaward,  31  Ch.  D.  234 ;  Re  Bradley  ; 

Brown  v.  CottreU,  68  L.  T.  631. 

Gifts  to  7.  By  analogy  to  the  case  of  gifts  to  the  testator's  own  next 

of  de^wS      ^^  ^^°>  ^^  persons  to  take  under  gifts  to  the  next  of  kin  of  a 

person.  deceased  person  are  those  who  are  at  the  testator's  death  such 

next  of  kin.  Fhilpa  v.  Evans,  4  De  G.  &  S.  188 ;  Wharton 
V.  Barker,  4  K.  &  J.  483. 

The  rule  is  the  same  if  the  gift  is  to  the  next  of  kin  of  a  person 
who  is  not  dead  at  the  date  of  the  will  but  who  dies  before  the 
testator's  death.     Vaux  v.  Henderson,  1  J.  &  W.  388,  n. ;  In  re 
QrylVs  Trusts,  6  Eq.  589  ;  In  re  Fhilps'  WiU,  7  Eq.  151. 
Exceptions  to       The  circumstance  that  the  tenant  for  life  under  the  will  is 
^  the  sole  next  of  kin  at  the  date  of  the  will  so  that  if  the 

ordinary  T\\\e  applies  he  must  take  if  he  survives  the  testator, 
would  probably  not  alone  be  sufficient  to  alter  the  rule. 
Wharton  v.  Barker,  4  K.  &  J.  483. 

But  if  the  gift  is  by  a  testatrix  to  such  persons  as  would  have 
become  entitled  to  her  husband's  personal  estate  had  he  died 
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intestate,  and  without  leaving  a  widow,  the  next  of  kin  must  be    Chap.  XXYL 
ascertained  at  the  husband's  death,  and   if  one  of  them  dies 
before  the  testatrix  there  is  a  lapse  as  regards  his  share.     In 
Te  Rees ;   WUliams  v.  Davis,  44  Ch.  D.  484 ;  see  In  re  Ham's 
Trust,  2  Sim.  N.  S.  106. 

8.  If  the  gift  is  to  the  next  of  kin  of  a  person,  who  survives  Next  of  kin 
the  testator,  the  class  is  ascertained  at  the  death  of  that  person,  person. 
GhiTidry  v.  Pinniger,  1  De  G.  M.  &  G.  502 ;  Jacobs  v.  Jacobs, 
16  B.  557  ;  Markham  v.  Ivatt,  20  B.  579. 

Representatives. 

The  words  representatives,  legal  representatives,  personal  GifttorepreJ 
representatives,  or  legal  personal  representatives,  must,  in  the 
absence  of  other  controlling  words,  be  taken  to  mean  persons 
claiming  as  executors  or  administrators.  Crawford's  Trvst,  2 
Dr.  230  ;  Hinchcliffe  v.  Westwood,  2  De  G.  &  Sm.  216 ;  Dixon 
V.  Dixon,  24  B.  129  ;  Re  Turner,  2  Dr.  &  Sm.  501 ;  Smith  v. 
Bameby,  2  Coll.  728 ;  Wyndham's  Trust,  L.  R.  1  Eq.  290 ; 
Al^er  v^Parrott,  3  Eq.  328  ;  Best's  HeUUment,  18  Eq.  686  ;  In 
re  Ware  ;  CuTnherlege  v.  Cumherlege-  Ware,  45  Ch.  D.  269. 

If,  however,  there  is  an  indication  of  intention  that  the  repre-  ^^  what  cases 

representa- 

sentatives  are  to  take  beneficially  and   not  in  any  fiduciary  tivesmean 

capacity,  the   words   can   hardly  be   referred  to   executors   or 

administrators,  and  they  will  generally  mean  statutory  next  of 

kin,  including  a  widow,  but  not  a  husband.     Cotton  v.  Cotton,  2 

B.  67  ;  Smith  v.  Palmar,  7  Ha  225 ;  HoUoway  v.  Raddiffe,  23 

B.  163  ;  King  v.  Cleavdand,  26  B.  166  ;  4  De  G.  &  J.  477  ;  In 

re  Homer ;  ISagleton  v.  Homer,  37  Ch.  D.  710. 

It  would  seem  that  by  analogy  to  the  case  of  heirs,  the  statute 
would  fix  the  proportions  as  well  as  the  persons,  and  that 
Walker  v.  Marquis  of  Camden,  16  Sim.  329,  would  not  now  be 
followed. 

1.  If  the  gift  is  substitutional,  as,  for  instance,  to  A.  or  his  Substitutional 
legsA  representatives,  or  even  to  A.,  and  if  he  dies  before  me  to  ^^  ' 
his  representatives,  there  is  an  a  priori  improbability  that  the 
testator  meant  to  benefit  the  estate  of  the  legatee  if  he  died  in 
the  testator  8  lifetime,  while  the  legatee  himself  could  derive  no 

T.W.  U 
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Prior  life 
estate. 


Chap.  XXVI.  benefit  from  the  legacy  unless  he  survived  the  testator,  and 
therefore  representatives  will  be  read  as  equivalent  to  statutory 
next  of  kin.  Bridge  v.  Abbott,  3  B.  C.  C.  224  ;  Cotton  v.  Cotton^ 
2  B.  67 ;  Re  Thompaon ;  Machdl  v.  Nenrman,  55  L.  T.  85  ; 
see  Hewetson  v.  Todftunter,  22  L.  J.  Ch.  76. 

The  next  of  kin  to  take  are  those  who  would  have  been  next 
of  kin  according  to  the  statutes  if  the  legatee  had  died  at  the 
time  of  the  death  of  the  testator.  Bridge  v.  Abbott^  3  B.  C.  C. 
224 ;  Re  Thompson  ;  Machell  v.  Newman,  55  L.  T.  85. 

If  the  gift  is  to  several  related  persons,  or  their  respective 
representatives,  representatives  will  mean  descendants.  Styth 
V.  Monro,  6  Sim.  49.  See  Horsepool  v.  Watson,  3  Ves.  383  ; 
Atherton  v.  Crowther,  19  B.  448;  In  re  Booth;  Fytton  v. 
Booth,  W.  N.  1877,  129. 

2.  Where  there  is  a  prior  life  estate  the  reasons  for  construing 
"  legal  representatives  "  as  next  of  kin  do  not  apply. 

The  substitutional  words  may  be  considered  as  inserted  merely 
ex  abundanti  cauteld,  to  provide  for  the  death  of  the  legatee  in 
the  lifetime  of  the  tenant  for  life.  In  re  Crawford,  2  Dr.  230, 
242  ;  Re  Henderson,  28  B.  656 ;  Hinchdiffe  v.  Westwood,  2 
De  G.  &  S.  216  ;  Chapman  v.  Chapman,  38  B.  556 ;  Re  TuT^ner, 
2  Dr.  &  Sm.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to  A.  or  his 
personal  representatives,  but  the  time  of  payment  is  postponed, 
or  a  gift  to  A.,  and  if  he  dies  before  the  whole  is  expended,  to 
his  representatives.  Thompson  v.  Whitelock,  4  De  G.  &  J.  490  ; 
Diocon  V.  Dixon,  24  B.  129. 

3.  If  there  are  words  of  distribution,  such  as  "  to  and  amongst," 
or  ''  share  and  share  alike,"  and  similar  expressions,  showing  that 
the  "  representatives  "  are  to  take  beneficially,  the  legacy  will 
go  to  the  statutory  next  of  kin.    King  v.  Cleaveland,  4  De  G. 

6  J.  477 ;  Baines  v.  Ottey,  1  M.  &  E.  465  ;  Smith  v.  Palmer, 

7  Ha.  225. 

This,  however,  does  not  apply  where  the  gift  being  to  the 

representatives  of  several  persons  who  take  life  interests,  the 

words  of  distribution  can  be  referred  to  the  stirpes.     Wing 

v.  Wing,  24  W.  R  878. 

Where  both         4.  If  the  words  executors  and  administrators  have  been  oaed 


"Words  of 
distribution. 
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in  other  parts  of  the  will,  this  is  an  argument  to  show  that    Chap.  XXTL 
representatives  must  mean  something  else.     Jennings  v.  Galli-  the  words 

executors  and 

TnorCy  3  Ves.  146 ;  Kimg  v.  Cleaveland,  4  De  G.  &  J.  477 ;  representa- 
NichoUon  v.  Wilson,  14  Sim.  549 ;  Walker  v.  Marquis  of  ^'""^  '^^°^- 
Camden,  16  Sim.  329 ;  Briggs  v.  Upton,  7  Ch.  376. 

5.  Where  there  is  a  direction  to  pay  to  personal  representatives,  Direction  to 
the  fact  that  an  executor  is  appointed,  would  be  a  strong  argu-  sentatives™ 
ment  in  favour  of  next  of  kin.     Robinson  v.  Smith,  6  Sim.  47 ;  where  an 

'  executor  is 

Walter  v.  Mahin,  6  Sim.  148 ;  Jennings  v.  GaXlimore,  3  Ves.  appointed. 
146.     See  Briggs  v.  Upton,  supra, 

6.  The  same  result  will  follow,  if  there  are  words  added  to  Where  the 

,  .         term  represen- 

the   term   "  representatives  "   inconsistent  with   the   meaning  tatives  w 
"  executors  or  administrators,"  such  as  "  personal  representatives  exp?anatory 
or  next  of  kin  "  (a);  or, "  such  persons  as  would  be  the  personal  words. 
representatives   of  my   daughter   in   case   she   had   died   un- 
married "  (6) ;  or, "  legal  personal  representatives  at  the  time  of 
her  death  '*  (c) ;  or,  "  next  legal  or  peraonal  representatives  *'  (d). 
Philps  v.  Evans,  4  De  G.  &  S.  188  (a).     GrylVs  Trust,  6  Eq. 
589  (6).     RobiTison  v.  Evans,  22  W.  R  199  ;  43  L.  J.  Ch.  82  ; 
Long  v.  Blackall,  3  Ves.  486  (c).     Booth  v.  Vicars,  1  Coll.  6  ; 
Stockdale  v.  Nicholson,  4  Eq.  359  (d). 

Whether,  in  this  latter  case,  the  next  of  kin  proper  or  the 
statutory  next  of  kin  take,  see  Booth  v.  Vicars,  supra;  Stock- 
dale  V.  NicJiolson,  supra. 

A  gift  to  personal  representatives  per  stirpes,  and  not  per 
.capita,   has  been   held  to   mean   descendants.      Atherton   v. 
Crowther,  19  B.  448  ;  B>e  Knowles ;  Eainford  v.  Knowles,  59 
L.  T.  359. 

For  a  direction  to  pay  to  "  legal  representatives  according  to 
the  course  of  administration,"  see  Jennings  v.  GaUimore,  3  Ves. 
146 ;  Briggs  v.  Upton,  7  Ch.  376. 

It  would  seem,  that  the  addition  of  the  word  assigns  in  a  Effect  of  the 
substitutional   gift  to  heirs  or  representatives  would  make  it 
impossible  to  construe  these  words  as  equivalent  to  next  of  kin. 
Grafftey  v.  Humpage,  1  B.  46  ;  Waite  v.  Templer,  2  Sim.  524. 
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Chap.  XXYL 


Gift  to  A.  and 
in  case  of  his 
death  to  his 
executors. 


Executors 
taking  substi- 
tutionally 
take  in  trust 
for  the  next 
of  kin. 


Gifts  to  the 
testator's 
executors  only 
go  to  them  it 
they  accept 
the  office. 


What  is  a 
sufficient 
acceptance  of 
the  office. 


Executors. 

A  gift  to  A.,  and  in  case  of  his  death  to  his  executors  or 
administrators,  will  go  to  A's  executors  in  the  event  of  his  death 
before  the  testator.  Long  v.  WatkiTiaon,  17  B.  471 ;  Re  Sey- 
mour's Trusts,  Johns.  472 ;  Maxwell  v.  MaocweU,  I.  R  2  Eq. 
478  ;  In  re  Clay ;  Clay  v.  Clay,  32  W.  R.  516 ;  aflfd.  54  L  J. 
Ch.  648  ;  overruling  Palin  v.  HiUs,  1  M.  &  K.  470.  See,  too, 
AspvnaXl  v.  Duckworth,  35  B.  307 ;  Re  Morgan^ s  Trusts,  2 
W.  R  439. 

Of  course  where  there  is  a  future  gift  to  A  or  his  executors, 
the  word  executors  will  be  treated  as  inserted  to  provide  for  the 
death  of  the  donee  before  the  time  of  vesting  in  possession.  See 
Stocks  V.  Dodsley,  1  Kee.  325. 

It  appeal's  to  be  now  settled,  notwithstanding  jE't;a'yi«  v.  Cliarles, 
1  Anstr.  128,  that  executors  taking  substitutionally  take  the 
property  to  be  administered  as  part  of  the  assets  of  the  original 
legatee.  Stocks  v.  Dodsley,  1  Kee.  325  ;  Leake  v.  MojCcUnvell, 
33  B.  238 ;  In  re  Valdez's  T^msts,  40  Ch.  D.  159. 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a  gift  to 
his  legal  personal  representatives  as  part  of  his  estate.  Trethewy 
V.  Helyar,  4  Ch.  D.  53. 

A  general  or  specific  legacy  given  by  a  testator  to  his  executors, 
whether  under  the  title  of  executors  or  not,  is  privid  facie  given 
to  them  in  that  character,  and  therefore  they  are  not  entitled  to 
the  legacies  if  they  decline  or  are  incapable  of  undertaking  the 
oflSce.  Reed  v.  Bevaynes,  2  Cox,  285  ;  3  B,  C.  C.  95  ;  Calvert 
V.  Sibbon,  4  B.  222  ;  Hanbury  v.  Spooner,  5  B.  630 ;  Hawkins' 
Trust,S3  B.  570;  Piggott  v.  Green,  6  Sim.  72;  Slaney  v.  Watney, 
L.  R  2  Eq.  418  ;  In  re  Appleton  ;  Barbei^  v.  TebUt,  29  Cb.  D. 
893. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  suflScient  if 
he  either  proves  the  will,  which  he  may  do  at  any  time  before 
the  estate  is  fully  administered,  or  if  he  acts  as  executor. 
Hollingsivorth  v.  Orassett,*lh  Sim.  52  ;  Angermann  v.  Ford, 
29  B.  349  ;  Harrison  v.  Rowley,  4  Ves.  212 ;  Letvis  v.  Mathews, 
8  Eq.  277. 

And   it   seems,  that   if  the   legacy  is  directed   to  be  pa 
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within  twelve  moDths,  and  there  is  nothing  to  show  that  the   Chap.  XXVI. 
executor  refuses  to  act,  he  is  entitled  to  his  legacy  if  he  survives 
the  twelve  months.     Brydges  v.  Wotton,  1  V.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  taking  out 
probate  will  not  entitle  him  to  his  legacy.  Ha/rford  v. 
Browning,  1  Cox,  302. 

Where  an  annuity  was  given  to  trustees  as  a  recompense  for 
their  care  and  trouble  in  the  execution  of  the  trusts,  it  was  held 
that  the  trustees  were  entitled  to  the  annuity  though  they 
employed  an  agent  to  collect  the  rents.  Wilkinson  v.  WUkin- 
son,  2  S.  &  St.  237. 

But  the  case  is  different,  if  an  annuity  is  given  expressly  for 
their  services  in  collecting  the  rents.  In  such  a  case  if  they 
employ  an  agent  they  cannot  take  the  annuity.  Re  Mnffett ; 
Jones  V.  Mason,  55  L.  T.  671. 

The  presumption  that  a  legacy  to  an  executor  is  given  to  ^^  what  cases 

the  executor 

him  in  that  character  for  his  trouble,  is  not  rebutted  by  the  fact  is  entitled 
that  the  legacy  precedes  the  appointment  of  executors,  or  by  the  doesliot  act. 
fact  that  legacies  of  unequal  amount  are  given  to  the  executors. 
In  re  Ajypletbn ;  Barber  v.  Tebbit,  29  Ch.  D.  893  ;  see  Wildes 
v.  Dames,  1  Sm.  &  G.  475 ;  22  L  J.  Ch.  497. 

The  presumption  would  probably  not  now  be  held  to  be  re- 
butted by  difference  in  the  subject-matter  of  two  bequests  to 
executors.  In  re  Appleton,  supra,  where  Jewis  v.  Lawrence, 
S  £q.  345,  is  discussed. 

The  presumption  may  be  rebutted  : 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to 
**  my  friend  and  executor.'*  Re  Denby,  3  D.  F.  &  J.  350  ;  Dix 
v.  Reed,  1  S.  &  St  237 ;  CockereU  v.  Barber,  2  Buss.  585 ; 
Burgess  v.  Burgess,  1  Coll.  367;  Bubb  v.  Yelverton,  13  Eq. 
131. 

2.  If  the  gift  is  after  a  life  interest.  In  re  Reeve's  Ti^usts,  4 
Ch.  D.  841. 

3.  If  there  is  a  direction  that  in  the  event  of  the  executor  s 
death  before  the  testator,  his  legacy  is  to  go  to  his  next  of  kin. 
In  re  Bunbury's  Trusts,  I.  R  10  Eq.  408. 

4.  The  presumption  does  not  arise  if  the  gift  is  of  residue. 
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Chap.  XXVI.   Parsons  v.Saffery,  9  Pr.  578 ;  Griffiih  v.  Pruen,  11  Sim.  202  ; 

Christian  v.  Devereux,  12  Sim.  264. 
Whether  a  Whether  a  gift  of  residue  to  executora  is  a  gift  to  them  for 

to  execi^tore^^   their  own  benefit,  or  whether  they  take  in  trust  for  the  next  of 
ifl  beneficial  or  tin    depends  On  the  general  scheme  of  the  will,  and  is  not 

intrust.  «.  ^    n 

affected  by  the  statute  1  Will.  IV.  c.  40.     Willicivis  v.  Arkle, 
L.  R.  7  H.  L.  606. 

Thus  the  following  circumstances  are  in  favour  of  the  execu- 
toi-8  taking  beneficially  : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williavis  V.  ArUe,  L.  R  7  H.  L.  606 ;  Me  Henshaw,  12  W. 
R  1139 ;  ^4  L.  J.  Ch.  98 ;  Hillersden  v.  Grove,  21  B.  518. 

If  the  gift  is  subject  to  certain  payments.  Parsons  v.  Saffeiy^ 
9  Pr.  578. 

On  the  other  hand,  the  fact  that  prior  legacies  have  been 
given  to  them,  or  that  the  bequest  is  to  them  as  joint  tenants^ 
is  against  their  right  to  the  beneficial  interest,  though  not  alone 
conclusive.  Gihhs  v.  Mumsey,  2  V.  &  B.  294  ;  Re  Henshaw^ 
supra;  Saltmarsh  v.  Barrett,, 3  D.  F.  &  J.  279  ;  see  Buckle  v. 
Bristow,  13  W.  R  68. 

And  a  direction  that  the  executors  are  to  retain  their  costs 
would,  it  seems,  show  that  they  were  not  to  take  beneficially. 
Saltmarsh  v.  Barrett,  supra. 

But  a  reimbursement  clause,  where  there  are  continuing^ 
trusts,  will  not  have  this  effect.  Romans  v.  Mitchell,  15  W.  R 
552. 

So  where  there  is  no  gift  to  the  executors,  a  direction  that 
they,  their  heirs,  successoi*s,  representatives,  or  descendants  may 
apply  and  distribute  the  same  as  to  them  may  appear  ]ust„ 
makes  them  trustees  for  the  next  of  kin.  Veap  Cheah  Neo  v. 
Ong  Cheng  Neo,  L.  R  6  P.  C.  381  ;  see  Barrs  v.  Fewkes,  12 
W.  R  666  ;  13  ih.  987 ;   Garuth  v.  Parker,  11  L.  R  Ir.  19. 
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CHAPTER    XXVIL 

GIFTS   TO   CHARITABLE   USES. 

I.  What  are  Charitable  Gifts. 

Charity,  in   the  legal   sense,  does  not  necessarily  imply  Chap,  xxvn. 
relief  of  the  poor.     The  stat.  43  Eliz.  c.  4,  defines  various  kinds  Instances  of 

en  ariiial)ls 

of  charities.     But  generally  it  may  be  said  every  gift  for  a  gifts. 
public  purpose,  general  or  local,  is  charitable.      See  cases  cited 
in  the  note  to  Loscombe  v.    Wintringham,   13  B.   87 ;  Com- 
missionera  for  special  purposes  of  Income  Tax  v.  Perasel,  (1891) 
A.  C.  531. 

Thus  gifts  for  the  advancement  of  education  and  learning  in 
every  part  of  the  world  ;  for  the  glory  of  God  in  the  spiritual 
welfare  of  His  creatures ;  for  the  advancement  of  Great  Britain  ; 
to  any  religious  institution  or  purposes;  or  for  charities  and 
other  public  purposes  in  a  certain  parish,  are  charitable.  Whicker 
V.  Hume,  7  H.  L.  124  ;  Townsend  v.  Cams,  3  Ha.  257  ;  Powers- 
court  V.  Powerscourt,  1  Moll.  616  ;  Nightingale  v.  Goulbourne, 
5  Ha.  484 ;  2  Ph.  594 ;  Wilkinson  v.  Lindgren,  5  Ch.  570  ; 
Dolan  V.  Macdei^m^t,  3  Ch.  676  ;  In  re  Lea ;  Lea  v.  Cooke,  34 
Ch.  D.  528  ;  In  re  White ;  White  v.  White,  (1893)  2  Ch.  41. 

Gifts  for  the  increase  of  knowledge  generally  or  for  the  pro-  Advancement 

f.  ^  •     1  .  .•.•..•  •     •         /.of  science. 

motion  of  any  particular  science,  or  to  institutions  existing  for 
any  of  those  purposes,  such  as  the  British  Museum,  the  Royal 
Society  or  the  Geographical  Society,  are  good  charitable  gifts. 
President  of  United  States  v.  Drummond,  7  H.  L.  cit.  155 ; 
Be  Berridge ;  Berridge  v.  Turner,  62  L.  T.  365 ;  63  L.  T.  470  ; 
Trustees  of  British  Museum  v.  White,  2  S.  &  St.  594 ;  Beau- 
mont  v.  Oliveira,  4  Ch.  309. 

A  gift  to  promote  the  doctrines  of  a  particular  sect  or  a  Promotion  of 
particular  person  may  be  a  good  charitable  gift  if  such  doctrines  Soctrines!^ 
are  not  of  an  immoral  or  irreligious  tendency.     Thus  a  gift  for 
printing,   publishing  and  propagating  the  sacred  writings  of 
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Chap,  xxvn.  Joanna    Southcote,   has    been    held  a   good  charitable  gift. 

Thornton  v.  Howe,  31  B.  14. 
And  a  gift  of  £50  a  year  to  be  paid  to  a  worthy  literary 

man  who  had  not  been  very  successful  in  his  career,  to  assist  in 

extending   the  knowledge   of  those   doctrines   in   the   various 

branches  of  literature  to  which  the  testator  had  turned   his 

attention  and  pen,  was  held  a  good  charitable  gift.     ThompsoTi  v, 

ThoTnpaon,  1  Coll.  395. 
Gifta  for  the         In  the  same  way  gifts  for  the  benefit  of  a  particular  locality 
locality.  are  charitable,  or  for  the  benefit  of  a  parish,  or  to  repair  a  sea 

dyke.     A.-G.  v.  Hotham,  T.  &  R  209 ;  A.-G.  v.  Webster,  20  Eq. 

483  ;  Wilson  v.  Barnes,  38  Ch.  D.  507. 
Art  museum.        A  gift  to  form  an  ait  museum  is  a  valid  charitable  gift.     Be 

HoUmrne  ;  Coates  v.  MackiUop,  53  L.  T.  212. 

But  if  the  art  museum  is  to  be  established  in  a  house,  which 

is  private  property,  it  is  not  charitable.  Thomson  v.  ShaJceapear, 

Jo.  612 ;  1  D.  F.  &  J.  399. 
Gifts  to  volun-      A  gift  to  a  voluntary  society   established   for  the   personal 

tary  societies.  .  ^       .  ^  .  ,  ,  ,  , 

sanctincation  of  its  members,  who  as  a  means  thereto  employ 
themselves  in  the  exercise  of  works  of  piety  and  charity,  is  a 
good  charitable  gift.  Cocks  v.  Manners,  12  Eq.  574;  Mahony 
V.  Duggan,  11  L.  R.  Jr.  260;  /Vi  re  Wilkinson's  Trusts,  19 
L.  R.  Jr.  531. 

And  a  gift  to  a  voluntary  society  may  be  charitable  even  where 
the  funds  of  the  society  are  applicable  only  for  the  relief  of  its 
own  members,  if  the  relief  is  of  a  charitable  kind.  SpUler  v. 
Mavde,  32  Ch.  D.  158,  n. ;  Pease  v.  Pattinson,  32  Ch.  D. 
154.     See  In  re  Clark's  Ti-ust,  1  Ch.  D.  497. 

A  gift  to  a  voluntary  society  existing  for  the  benefit  whether 
pecuniary,  moral,  or  religious,  of  its  own  members,  is  not 
charitable. 

Thus  the  Penzance  Public  Library,  esta-blished  by  voluntaiy 
subscription  for  the  benefit  of  the  subscribers,  a  Dominican 
convent  of  females  living  together  in  celibacy  for  the  purpose  of 
sanctifying  their  own  souls  by  prayer  and  pious  contemplation 
within  their  institution,  a  Friendly  Society,  an  Athenaeum  and 
Mechanics'  Institution,  and  a  Trade  Union,  have  been  held  not 
charitable   institutions.      Came   v.  Long,  2  D.  F.  &  J.  75; 
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Gocka  V.  ManvsTs,  12  Eq.  574  ;  Morrow  v.  M'Conville,  11  L.  Chap,  xxvn 
R.  Ir.  236 ;  In  re  Clark's  Trust,  1  Ch.  D.  497  ;  Re  Button,  4 
Ex.  D.  54  ;  Be  Joy  ;  Purday  v.  Johnson,  60  L.  T.  175  ;  In  re 
Attios  ;  Carrier  v.  Price,  (1891)  1  Ch.  159. 

There  is,  of  coui-se,  nothing  invalid  in  a  gift  to  a  voluntary  Validity  of 
society  not  chaiitable  if  the  gift  is  not  given  in  such  a  way  as  tary  society 
to  involve  a  perpetuity.     If  the  gift  can  be  applied  at  the  "o*^*^""^*^^^- 
discretion  of  the  society,  it  is  valid.     Cocks  v.  Manners,  12  Eq. 
574 ;  In  re  WUkinsan's  Trusts,  19  L.  R.  Ir.  531. 

Stewart  v.  Green,  I.  R.  5  Eq.  470  ;  Morrow  v.  M'Conville,  Stewart  v. 

11  L.  R.  Ir.  236,  so  far  as  they  decide  that  a  gift  to  a  voluntary  sidered. 
society  not  charitable  is  void  because  the  society  has  no  corporate 
existence,  must  be  considered  overruled.  See  Cocks  v.  Manners, 

12  Eq.  574 ;  In  re  Wilkinson's  Trusts,  19  L.  R  Ir.  531. 

With  regard  to  a  devise  of  land  to  a  voluntary  society  there  Devise  of  land 
may  be  a  difficulty,  as  a  devise  cannot  be  made  to  an  uncertain  society. 
body  of  persons. 

Thus  a  devise  of  land  to  the  monks  named  Christian 
Brothers,  who  were  shown  to  be  a  numerous  body,  was  held  void 
on  the  ground  that  the  intention  was  to  vest  the  land  in  them 
as  a  body  corporate,  which  they  were  not.  Hogan  v.  Byline,  13 
Ir.  C.  L.  166 ;  see,  too,  Stewart  v.  Green,  I.  R  5  Eq.  470. 

In  some  cases  gifts  for  the   benefit   of  persons   united  for  Gifts  to  in- 
pui-poses   of  charity  or  religion  have  been  held  gifts  to  the  bersofa 
individual  members.     Thus  a  devise  on  trust  for  the  Sisters  of  ^<^^®*y- 
Mercy    at   Ban  try  was  held  a  trust  for  the  individual  ladies 
known  by  that  name.    In  re  Delany's  Estate,  9  L.  R  Ir.  227. 
See  Henrion  v.  Bonham,  O'Leary  on  Char.  90,  cited  11  L.  R. 
Ir.  241. 

So  gifts  to  the  Superioress  of  St.  Anne's  Convent  of  Mercy  in 
trust  for  the  community  of  the  said  convent  and  to  the  Marist 
Sisters  of  the  Convent  of  C,  have  been  held  to  be  gifts  for  the 
individual  persons  who  satisfied  the  description.  Bradshaw  v. 
Jackman,  21  L.  R  Ir.  12. 

Gifts  for  the  general  benefit  of  domestic  animals,  for  instance  Benefit  of 

aninials. 

a  gift  for  establishing  slaughter-houses  for  the  relief  of  and  pro- 
tection from  cruelty  to  the  animals  taken  to  be  slaughtered,  or 
gifts  to  a  hospital  for  quadrupeds  and  birds  useful  to  man,  or  to 
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Giisp.  xxvn. 


Suppression  of 
vivisection. 


Repair  of  a 
church. 


Gift  to  build 
or  repair  a 
tomb  is  not  a 
charity. 


Foreign 
chari^. 


Liberality, 
benevolencOi 
utility,  hos- 
pitality. 


the  Society  for  the  Protection  of  Animals  from  Vivisection,  or 
to  the  Home  for  Lost  Dogs,  are  charitable.  University  of 
London  v.  Yanvw,  1  De  G.  &  J.  72  ;  In  re  Douglas ;  Obert  v. 
Barrow,  35  Ch.  D.  472. 

In  Ireland  a  gift  to  a  society  for  the  suppression  of  vivisection, 
has  also  been  held  charitable.  Armstrong  v.  Reeves,  25  L.  R. 
Ir.  326.  See  In  re  Douglas ;  Obert  v.  Barrow,  35  Ch.  D.  472  ; 
Re  Joy  ;  Punlay  v.  Johnson,  60  L.  T.  175. 

But  gifts  for  the  maintenance  of  particular  animals  are  not 
charitable,  though  they  are  valid  if  kept  within  the  limits  of 
perpetuity.  Inre  Dean  ;  Cooper  Dean  v.  Stevens,  41  Ch.  D. 
552. 

Gifts  to  repair  the  fabric  of  a  church,  or  even  the  ornaments 
ivithin  it,  such  as  a  mt>nument  or  tomb,  are  charitable.  Hoare 
V.  Osborne,  L.  R  1  Eq.  585. 

A  gift  to  build  or  repair  the  tomb  of  the  testator  or  his  family, 
not  within  a  church,  is  not  charitable.  MeUick  v.  President  of 
the  Asylum,  Jac.  180 ;  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255 ; 
Adnam  v.  Cole,  6  B.  353;  Rickard  v.  Robson,  31  B.  244; 
Hoare  v.  Osborne,  L.  R  1  Eq.  585. 

Nor  is  such  a  gift  within  the  statute  43  Geo.  III.  c.  108.  Re 
Rigley's  Trust,  15  W.  R  190 ;  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is  void. 
Rickard  v.  Robson,  supra ;  Yeap  Cheah  Neo  v.  Ong  CJieng  Keo, 
L.  R  6  P.  C.  381 ;  In  re  Vauglian  ;  Vauglian  v.  Thovias,  33 
Ch.  D.  187.    See  In  re  Tyler ;  Tyhr  v.  Tyler,  (1891)  3  Ch.  252. 

A  bequest  for  charitable  purposes  out  of  the  jurisdiction  of 
the  Court,  is  valid.  Re  Oeck ;  Freund  v.  Steward,  69  L.  T. 
819. 

A  bequest  for  objects  of  liberality  or  benevolence,  or  for 
purposes  of  general  utility,  or  utilitarian  purposes,  or  to  be 
expended  in  acts  of  hospitality,  is  not  charitable.  Morice  v. 
Bishop  of  Durham,  9  Ves.  399  ;  10  Ves.  521 ;  James  v.  AUen^ 
3  Mer.  17 ;  Kendall  v.  Granger,  5  B.  300 ;  Re  Woodgate,  30 
Sol.  J.  517 ;  Re  Hewitt;  Mayor  of  Gateshead  v.  Hudspeth,  49 
L.  T.  587  ;  53  L.  J.  Ch.  132.  See  In  re  Jat-man's  Estate  ; 
Leavers  v.  Clayton,  8  Ch.  D.  584;  In  re  Douglas;  Obert  v. 
Barrow,  35  Ch.  D.  472. 


DISSENTERS.      CATHOLICS.      JEWS.  299 

Any  of  these  words  may  be  used  in  such  a  context^  as  to  show  Cli»P-  xxvn. 
that  they  are  equivalent  to  charitable ;  but  a  direction  to  pay  a 
legacy  to  be  expended  in  acts  of  hospitality  and  charity  out  of 
that  portion  of  the  personal  estate  which  could  be  given  for 
charitable  purposes,  was  held  not  sufficient  to  show  that  all  the 
objects  were  charitable.  Re  Hewitt;  Mayor  of  Oateshead  v. 
Hudspeth,  49  L.  T.  587  ;  63  L.  J.  Ch.  132.  See,  too,  Lloyd 
Gi^aeme  v.  A.-G.,  10  T.  L.  R.  66. 

A  bequest  for  private  charity  is  void.     Ommaney  v.  Butcher,  Private 

._-  charitv 

T.  &  R  260  ;  see,  however,  In  re  SinQlair*8  Trust,  13  L.  R  Ir. 
150. 

A  gift  for  missionary    purposes    has    been    held  void  for  Missionary 

^     i      4  purposes, 

uncertainty.    Scott  v.  Browning,  9  L.  R.  Ir.  246. 

Dissenters  and  Roman  Catholics  are,  as  regards  bequests  for  Position  of 
charitable   purposes,  on   the  same  footing  as  the  Established  and  Roman 
Church.  1  W.  &  M.  c.  18 ;  2  &  3  Will.  IV.  c.  115,  s.  1 ;  A,-G.  v.  CathoHcs. 
Pearson,  3  Mer.  353,  405. 

Thus,  bequests  for  the  maintenance  of  Protestant  Dissenters,  Dissenters. 
or  for  the  assistance  of  Unitarian  congregations,  or  for  the  benefit 
of  Irvingites,  are  valid.     A,-G,  v.  Pearson,  3  Mer.  353  ;  Shrews- 
bv/ry  V.  Hornby,  5  Ha.  406 ;  A.-G.  v.  Lawes,  8  Ha.  32. 

So  bequests  to  be  applied  to  the  use  of  Roman  Catholic  Roman 
schools,  or  of  a  Roman  Catholic  college  existing  for  the  education 
of  ecclesiastics  and  laymen,  or  to  promote  the  Roman  Catholic 
religion,  or  to  assist  in  the  completion  of  a  Roman  Catholic 
cathedral,  are  good.  Bradshaw  v.  Tasker,  2  M.  &  K.  221 ; 
Walsh  V.  Gkulstone,  1  Ph.  290 ;  West  v.  Shuttleworth,  2  M.  &  K. 
684;  DUlon  v.  Reilly,  I.  R  10  Eq.  152. 

By  9  &  10  Vict.  c.  59,  s.  2,  Jews  are,  in  respect  to  their  schools,  Jews, 
places  for  religious  worship,  education,  and  chai'itable  pui*poses, 
and  the  property  held  therewith,  subject  to  the  same  laws  as 
Protestant  subjects  dissenting  from  the  Church  of  England. 

Since  this  statute,  bequests  to  enable  persons  professing  the 
Jewish  religion  to  observe  its  rites,  are  valid.  Stravs  v.  Gold- 
sniid,  8  Sim.  614  ;  In  re  Micliel's  Trusts,  28  B.  39. 

It  has  been  held  in  Ireland  that  bequests  in  favour  of  Jesuits  Monastic 

orders 

and  members  of  other  religious  ordei*s  of  the  Church  of  Rome 
bound  by  monastic  or  religious  vows,  are  void^  as  contravening 
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Release  of 
poachers. 


Superstitious 
uses. 


Chap,  xxvn.  the  policy  of  10  Geo.  IV.  c.  7  (see  sections  33—36).     No  doubt 
the  same  rule  would  be  applied  in  England. 

Thus  bequests  to  be  applied  for  the  education  and  mainte- 
nance of  priests  of  the  order  of  St.  Dominick  in  Ireland,  and  for 
the  use  of  the  Franciscan  Convent  at  Wexford,  and  to  the  Chris- 
tian Brothers  at  Cork,  have  been  held  to  be  void  under  the 
statute.  Sims  v.  QuiTilan,  16  Ir.  Ch.  191;  17  Ir.  Ch.  43; 
Walsh  V.  Walsh,  I.  R.  4  Eq.  396 ;  Kehoe  v.  Wilaon,  7  L.  R  Ir. 
10;  Murphy  v.  Cheevers,  17  L.  R.  Ir.  205. 

The  statute  applies  whether  the  monastic  body  is  settled 
before  or  since  the  Act.     Liston  v.  Keegan,  9  L.  R.  Ir.  531. 

Societies  consisting  of  females  are  exempted  from  the  operation 
of  the  statute,  see  sect.  37. 

Upon  a  similar  principle,  a  bequest  to  purchase  the  discharge 
of  poachers  committed  for  non-payment  of  fines,  fees,  or 
expenses,  under  the  Game  Laws,  was  held  to  be  void.  Thrupp 
V.  ColleU,  26  B.  126. 

The  statutes  removing  religious  disabilities  have  not  affected 
bequests  to  superstitious  uses. 

The  Statute  of  1  Edw.  VI.  c.  14,  relates  only  to  certain  super- 
stitious uses  then  existing.  The  earlier  statute,  23  Hen.  VIII. 
c.  10,  relates  only  to  assurances  of  laud  to  churches  and 
chapels.  But  by  analogy  to  these  statutes  certain  bequests  are 
considered  void  as  being  superstitious  uses.  Cai^  v.  Abbot,  7 
Ves.  490. 

Thus  bequests  to  priests  for  offering  masses  for  the  souls  of 
the  dead  are  void,  notwithstanding  2  &  3  Will.  IV.  c.  115,  and 
go  to  the  next  of  kin.  West  v.  Shuttleworth,  2  M.  &  K.  684  ; 
Heath  v.  Chapman,  2  Dr.  417  ;  iZe  BlundeWs  Trusts,  30  B. 
360 ;  In  re  Fleetwood ;  Sidgi^eaves  v.  Brewer,  49  L.  J.  Ch.  514 ; 
15  Ch.  D.  594. 

They  are  void,  although  the  legatee  resides  in  a  country  where 
such  a  gift  is  good.  In  re  Elliott ;  EUiott  v.  Johnson,  30  W. 
R.297. 

Land  devised  for  a  superstitious  use  goes  to  the  heir.     R.  v. 
Portington,  3  Salk.  334 ;  Crofts  v.  Evetts,  Moore,  784. 
Bequests  for         Bequests  for  offering  up  masses  for  the  souls  of  the  dead  are 
jJ^'J^"^         not  illegal  in  Ireland.    Commissioners  of  Charitable  Donations 
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V.  Walsh,  7  Ir.  Eq.  34;  Read  v.  HodgenSy  i6.  17  ;  Brennan  v.  Chap.  xxvn. 
Brennan,  I.  R.  2  Eq.  321 ;  Phelan  v.  Slattery,  19  L.  R.  Jr. 
177  ;  Bradshaw  v.  Jachmany  21  L.  R.  Ir.  12. 

Such  bequests,  however,  though  not  illegal  in  Ireland,  are 
not  charitable,  and  are  void  if  they  tend  to  a  perpetuity.  Dillon 
V.  ReiUy,  L  R.  10  Eq.  162;  A.-O.  v.  Delaney,  I.  R.  10  C.  L. 
104 ;  Morrow  v.  M'ConvUle,  1 1  L.  R.  Ir.  236 ;  Dorrian  v. 
Gilmore,  15  L.  R.  Ir.  69 ;  Reichenbach  v.  Quin,  21  L.  R  Ir. 
138 ;  Small  v.  Torley,  25  L.  R.  Ir.  388. 

Although  a  gift  for  the  public  celebration  of  the  mass  is 
apparently  a  charitable  gift,  a  gift  for  masses  for  the  souls  of  the 
dead,  to  be  celebrated  in  public,  is  not  charitable.  Perry  v. 
TvAmiey,  21  L.  R  Ir.  480 ;  following  Kehoe  v.  WiUon,  7  L.  R. 
Ir.  10. 

By  the  Roman  Catholic  Charities  Act,  23  &  24  Vict.  c.  134, 
sect.  1,  it  is  in  effect  provided,  that  dispositions  of  real  or 
personal  estate  upon  any  lawful  charitable  tnist  in  favour  of 
Roman  Catholics  shall  not  be  invalidated  by  reason  that  the 
same  estate  is  subjected  to  a  trust  deemed  to  be  superstitious, 
but  the  property  may  be  apportioned,  and  a  portion  applied  to 
the  lawful  charitable  trusts  declared  by  the  donor,  and  the  rest 
applied  to  charitable  purposes  for  the  benefit  of  Roman  Catholics 
as  the  Court  or  the  Charity  Commissioners  may  think  just. 

As  to  the  application  of  the  doctrine  of  superstitious  uses  to 
British  Colonies,  see  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  L.  R 
6  P.  C.  381,  and  the  authorities  there  quoted. 

Gifts  for  the  relief  of  aged,  impotent,  and  poor  people  are  Gifts  for  the 
enumerated  as  charitable  by  the  statute  43  Eliz.  c.  4.   See  Nash  [^  ^  tent^^"*' 
v.  Moi'leyy  5  B.  177  ;  Thompson  v.  Corby,  27  B.  649.  and  poor 

_  -     -  ,  .  people. 

But  none  of  these  words  are  necessary  to  constitute  a 
charitable  gift :  thus,  a  gift  for  the  widows  and  orphans  of  a 
parish,  or  the  widows  and  children  of  the  seamen  of  Liverpool, 
is  charitable.  A,'0,  v.  Coombe,  2  S.  &  St.  93  ;  Powell  v.  A.-O., 
3  Mer.  48. 

A  gift  in  favour  of  the  poor  does  not  include  persons  re- 
ceiving parochial  relief.  A.-G.  v.  Price,  3  Atk.  109;  Bishop 
of  Hereford  y.  Adams,  7  Ves.  324;  A.-G.  v.  Coiporation  of 
Exeter,  2  Russ.  47  ;  3  ib.  396 ;  A.-G.  v.  Brandreth,  1  Y.  &  C.  C. 
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Chap.  XXVII.  200 ;  A.'O.  v.  BoviU,  1  Ph.  762 ;   A,-0.  v.  Blizard,  21  B. 
233. 

On  the  question  whether  a  gift  to  poor  relations  is  charit- 
able : — 

1.  When  the  gift  is  of  a  lump  sum  immediately  distributable, 
the  cases  are  very  unsatisfactory. 

a.  In  several  cases  it  has  been  held  that  a  gift  to  poor  rela- 
tions is  to  be  confined  to  statutory  next  of  kin,  thus  implying 
that  the  gift  is  not  charitable,  since,  if  it  were,  no  question  of 
uncertainty  could  have  arisen.  Carr  v.  Bedford,  2  Ch.  Rep. 
146 ;  Griffith  v.  Jones,  ib.  394,  anno  1694 ;  Widrruyi^e  v.  TTood- 
roffe,  Amb.  636. 

On  the  other  hand,  relations  were  not  so  restricted  in  A. -6. 
V.  BwckLand,  cit.  Arab.  71 ;  1  Ves.  Sen.  231 ;  and  Mahjon  v. 
Savage,  1  Sch.  &  Lef.  111. 

In  Edge  v.  Salisbury,  Amb.  70;  S.  C.  nom.  Goodinge  v. 
Goodvage,  1  Ves.  Sen.  230 ;  Belt,  128,  where  the  words  were 
*'  nearest  relations,"  of  course  only  next  of  kin  could  take. 

6.  In  BruTisden  v.  Woolridge,  Amb.  507;  1  Dick.  380, 
where  the  will  was  dated  in  l7o7,  and  was  therefore  since  the 
Mortmain  Act,  a  gift  of  realty  to  such  poor  relations  as  A. 
should  think  objects  of  charity,  was  held  valid,  and  therefore 
not  charitable ;  and  see  TItovuis  v.  Howell,  18  Eq.  198.  But 
qucBre  whether  these  cases  are  satisfactory,  and  whether  a  gift 
to  poor  relations  would  not  now  be  considered  charitable. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  once 
but  of  an  annual  sum,  or  if  the  testator  has  contemplated  a 
pei7>etuity,  the  gift  is  charitable  and  not  confined  to  statutory 
next  of  kin.  Isaac  v.  Defries,  Amb.  595;  17  Ves.  373,  n. ; 
A.'G.  v.  Price,  17  Ves.  371;  White  v.  White,  7  Ves.  423; 
HaU  v.  A,'G.,  2  Jarman,  980  ;  Gillam  v.  Taylor,  16  Eq 
581. 

If  the  gift  is  charitable  only,  members  of  the  class  who  are 
objects  of  charity,  as  defined  by  the  statute  of  Elizabeth,  can 
claim  under  it.  Persons  are  not  entitled  to  the  benefit  of  the 
gift  merely  because  they  are  the  poorest  of  a  wealthy  class, 
A,'G.  v.  Duke  of  Noiihumherland,  7  Ch.  D.  745. 

A  direction  to  distribute  rents  among  certain  named  families 
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as  they  may  need,  has  been  held  not  to  be  a  charity.     Lilley  v.  p'^*';  ^^'^• 
Hay,  1  Ha.  580 ;  sed  quoere. 

In  some  case.s  the   question   arises,   whether   a   bequest  is  Gifts  in  re- 
given  in  respect  of  a  certain  oflSce,  and  is  therefore  charitable,  o^ce. 
or  whether  the  oflSce  is  merely  used  to  describe  the  person. 

Thus,  a  gift  to  A.,  minister  of  a  certain  church,  is  not  charit- 
able. Doe  d.  Phillips  v.  Aldridge,  4  T.  R.  264  ;  Donnellan  v. 
O'Neia,  I  R  6  Eq.  523. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  successors  for 
ever,  is  charitable.  Tliomher  v.  Wilson,  3  Dr.  245 ;  see  Robb 
V.  Bp.  Dorian,  I.  R.  9  C.  L.  483 ;  i6.  11  C.  L.  292 ;  Gibson  v. 
Representative  Church  Body,  9  L.  R.  Jr.  1. 

Similarly,  a  gift  for  the  benefit  of  Roman  Catholic  priests 
in  or  near  London  is  charitable.  A,-0,  v.  Gladstone,  13  Sim.  7 ; 
1  Ph.  290. 

It  has,  however,  been  held  that  a  gift  to  ten  poor  clergymen 
to  be  selected  by  a  trustee,  is  not  charitable.  TJioraas  v.  Howell, 
18  Eq.  198;  and  see  A.-G.  v.  Baxter,  1  Vern.  248;  2  Vem. 
104 ;  explained  in  7  Ves.  76. 

A  bequest  to  the  ti-ustees  of  a  charity  for  a  purpose  to  be  Gift  to 
declared,  which  the  testator  never  does  declare,  affords  no  infer-  charity  with- 
ence  that  the  purpose  was  charitable,  and  is  therefore  void.  °"* '?*^'T..^1 , 

^     ^  not  chftntable. 

Corporation  of  Gloucester  v.  Wood,  3  Ha.  131  ;  1  H.  L.  272 ; 
Aston  V.  Wood,  6  Eq.  419 ;  see  Doe  d,  Toone  v.  Copestake,  6  East, 
328. 

II.  The  Doctrine  of  Cy  PRfis. 
If  the  testator  expresses  a  general  charitable  intention  the  General  cha- 

,  o^      Ml       J.  r  •!  ritable  inten- 

bequest  will  not  fail :  tion  carried 

a.  By  the  failure  of  the  testator  to  appoint  the  particular 
objects  he  intends  to  benefit,  though  the  bequest  may  be  to 
such  charitable  uses  as  he  shall  appoint.  Mills  v.  Famt&r,  1 
Mer.  55  ;  CammissioTiers  of  Charitable  Donations  v.  Sullivan, 
1  D.  &  War.  501;  Gillan  v.  GUla/n,  1  L.  R.  Ir.  114;  Pocock 
V.  il.-a,  3  Ch.  D.  342. 

Upon  this  principle  a  bequest  of  the  whole  of  the  testator's 
property  '*  to  the  following  religious  societies  namely,"  followed 


out. 
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by  a  blank  which  was  never  filled  up,  was  held  to  be  a  dedication 
of  the  whole  estate  to  charitable  purposes.  In  re  White ;  White 
V.  White,  (1893)  2  Ch.  41. 

6.  By  the  death,  revocation  of  the  appointment,  or  refusal  to 
act  of  persons,  to  whom  the  testator  has  given  power  to  apply 
his  property  for  charitable  purposes.  Moggridge  v.  Thackwell, 
7  Ves.  36  ;  13  Ves.  416  ;  White  v.  White,  1  B.  C.  C.  12 ;  A.G. 
V.  Boultbee,  2  Ves.  Jun.  380 ;  3  Ves.  220. 

c.  By  the  failure  or  non-existence  of  the  particular  objects  he 
has  pointed  out.  Loscombey,  Wintringham,  13  B.  87;  Hayter 
V.  Trego,  5  Russ.  113;  Reeve  v.  A.-O.,  3  Ha.  191;  Biscoe  v. 
Jackson,  35  Ch.  D.  460. 

d.  By  the  fact  that  some  of  the  objects  specified  are  void. 
Fiak  V.  A.'O.,  4  Eq.  521 ;  Dawson  v.  Small,  18  Eq.  114. 

e.  By  the  fact  that  the  bequest  is  to  be  applied  to  a  par- 
ticular object  at  a  future  time  beyond  the  limits  of  perpetuity. 
Chanxherlayne  v.  Brockett,  8  Ch.  206. 

In  such  cases  the  fund  does  not  fall  into  residue,  but  the 
Court  carries  out  the  general  charitable  intention  cy  pris,  and 
directs  a  scheme  for  that  purpose. 

And  a  gift  to  a  particular  charity  which  is  capable  of  taking 
effect  at  the  testator's  death  does  not  fail  by  the  subsequent 
failure  of  the  charitable  object,  but  the  fund  will  be  applied 
cy  pres  by  a  scheme.     In  re  Slevin;  Slevinv.  Hepburn,  (1891) 

2  Ch.  236. 

The  doctrine  of  cy  pris  will  be  applied  to  a  particular  charit- 
able gift  which  becomes  incapable  of  taking  effect  though  the 
residue  is  also  given  to  charity.  Mayor  of  LyoTis  v.  Advocate-- 
General  of  Bengal,  I'App.  C.  91. 

The  doctrine  does  not,  however,  apply  in  the  following 
cases  : — 

1.  If  there  is  a  gift  to  a  particular  charitable  society  by  uame» 
and  the  society  has  existed,  but  at  the  time  of  the  testator's 
death  has  ceased  to  exist,  the  legacy  fails.  Clark  v.  Taylor,  1 
Dr.  642 ;  Marsh  v.  Means',  3  Jur.  N.  S.  790 ;  Russell  v.  KeUett,^ 

3  Sm.  &  G.  264;  Langford  v.  Gowland,  3  Gifi:  617;  Fisk  v. 
A,'G.,  4  Eq.  521 ;  Makeown  v.  Ardagh,  I.  R  10  Eq.  445  ;  In  re 
Ovey  ;  Broadbent  v.  Barrow,  29  Ch.  D.  560 ;  Be  Joy;  Purday 
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V.  Johnson,  60  L.  T.  175 ;  In  re  Ryrner ;  Rymer  y.  Stanfidd,  Chap.xxvn. 
(1895)  1  Ch.  19. 

If,  however,  the  charity  exists  at  the  testator's  death,  but 
expires  before  the  estate  is  administered,  the  legacy  goes  to 
charitable  purposes  cy  pria.  Hayter  v.  Trego,  5  Russ.  113 ; 
In  re  Slevin ;  Slevin  v.  Hepburn,  (1891)  2  Ch.  236. 

And,  if  the  bequest  to  the  society  is  expressed  to  be  for  a  Oeneml 
charitable  object,  the  failure  of  the  trustee  will  not  destroy  the  inJ^^on! 
charitable  gift.     Templemoyle  School,  I.  R.  4  Eq.  295  ;  Carbery 
V.  Cox,  3  Ir.  Ch.  231 ;  Marsh  v.  A.-G.,  2  J.  &  H.  61. 

If  the  society  is  misdescribed,  the  Court  will,  if  possible,  dis-  Misdescrip- 
cover  from  suri'ounding  circumstances  what  society  was  intended,  charitable 
Wilson  V.  Sqwire,  1  Y.  &  C.  C.  654 ;  Btmtmg  v.  MarrioU,  19  «^^^- 
B.  163;  KUveH'a  Trusts,  12  Eq.  183 ;  7  Ch.  170 ;  see  ColdweU 
V.  Holme,  2  Sm.  &  Q.  31 ;  MaJceown  v.  Ardcvgh,  I.  R  10  Eq. 
445. 

Where  a  testatrix  gave  £200  to  each  of  two  societies,  which 
amalgamated  between  the  date  of  her  will  and  her  death,  it 
was  held  that  the  amalgamated  society  was  entitled  to  both 
l^acies.    Be  Joy  ;  Purday  v.  Johnson,  60  L.  T.  176. 

If,  however,  there  is  no  existing  charitable  society  sufficiently, 
or  there  are  several  equally,  answering  the  description,  the  gift 
will  not  be  void,  but  will  be  applied  cy  pris  to  charitable  pur- 
poses, or  be  divided  among  the  several  claimants.  Simon  v. 
Barber,  5  Buss.  112;  Be  Clergy  Society,  2  E.  &  J.  615; 
Loscombe  v.  Wintringham,  13  B.  87 ;  Be  Maguire,  9  Eq.  632 ; 
Be  Alchin's  Trusts,  14  Eq.  230. 

2.  A  gift  for  a  clearly-defined  and  particular  charitable  object.  Gift  for  a 
as  to  build  a  church  in  a  particular  place,  will  fail  if  the  object  charitable 
becomes  impossible.    A.-G.  v.  Bishop  of  Oxford,  1  B.  C.  C.  P^^'Jhe^ob^St 
444  n.;  Cherry  v.  Mott,  1  M.  &  C.  123;  BusseU  v.  Kdlett,  3  is  imiwasible. 
Sm.  &  G.  264 ;  Hoare  v.  Hoare,  56  L.  T.  147 ;  see,  however,  as 
to  the  limits  of  this  doctrine,  A.-G.  v.  Bovver,  3  Ves.  724; 
Abbott  V.  Fraaer,  L.  R.  6  P.  C.  96 ;  Biscoe  v.  Jackson,  35  Ch. 
D.  460 ;  Be  Taylor ;  MaHin  v.  Freeman,  58  L.  T.  538. 

In  such  a  case  it  seems  the  Court  will  retain  the  fund  for  a  The  Court 
time  and  direct  an  inquiry  as  to  the  possibility  of  carrying  out  inquiry  ^g  to 
the  bequest    A.-G.    v.  Bishop' of  Chester,  1  B.  C.  C.  444;  ^^^^^^^^^ 

T.W.  X  the  object. 
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BoZ&win  V.  Baldwin,  22  B.  419 ;  Sinnett  v.  Herbert,  7  Ch. 
232 ;  Chamberlayne  v.  Brockett,  8  Ch.  206 ;  see,  too,  Abbott  v. 
Fraser,  L.  R.  6  P.  C.  96. 

Though,  on  the  other  hand,  if  the  gift  to  the  charity  is 
expressly  made  upon  some  event  which  is  too  remote,  the  gift 
would  be  void :  as,  for  instance,  a  gift  of  a  sum  of  money  to 
build  almshouses,  when  land  should  be  given.  Chamberlayne 
V.  Brockett,  8  Ch.  206 ;  In  re  White's  Trusts,  33  Ch.  D.  449 ; 
In  re  Lord  Stratheden  and  Campbell ;  Alt  v.  Lord  Stratheden 
and  Campbell,  (1894)  3  Ch.  265 ;  and  see  p.  476. 

The  question  as  regards  remoteness  is  whether  the  property 
is  at  once  devoted  to  charity,  the  actual  application  being  post- 
poned from  the  necessities  of  the  case.  See  Biscoe  v.  Jackson, 
35  Ch.  D.  460. 

3.  Where  a  discretion  is  left  to  trustees,  which  would  em- 
power them  to  apply  the  whole  of  the  gift  either  to  charitable 
or  other  indefinite  purposes,  the  whole  gift  is  void,  as  it  does 
not  appear  that  the  chief  object  was  charity,  and,  on  the  other 
hand,  the  other  object  is  void  for  uncertainty.  Williams  v. 
Kershaw,  5  L.  J.  Ch.  84 ;  5  CI.  &  F.  Ill ;  Jarnes  v.  AUen,  3 
Mer.  17 ;  Morice  v.  Bishop  of  Durham,  9  Ves.  399 ;  10  Ves. 
521 ;  Omma/ney  v.  Butcher,  T.  &  R.  260 ;  Vezey  v.  Jamson,  1 
S.  &  St.  69 ;  Kendall  v.  GraTiger,  5  B.  300 ;  Thompson  v. 
Thompson,  1  Coll.  398 ;  Boyle  v.  Boyle,  I.  R.  11  Eq.  433 ;  In  re 
Hewitt's  Estate ;  Mayor  of  Gateshead  v.  Hudspeth,  49  L.  T. 
587 ;  53  L.  J.  Ch.  132 ;  see  In  re  Sutton  ;  Stone  v.  A.-G.,  28 
Ch.  D.  464. 

The  trustees  cannot  exercise  their  discretion  and  appoint  the 
whole  to  charity.  In  re  Jarman's  Estate ;  Leavers  v.  Clayton, 
8  Ch.  D.  584. 

Whether  the  result  would  be  the  same,  where  the  whole 
might  have  been  applied  by  the  trustees  either  to  charity  or  some 
other  definite  and  ascertained  object,  seems  uncertain.  Down 
V.  Worrall,  1  M.  &  K.  561 ;  a  case  of  very  doubtful  authority. 

But,  if  the  bequest  is  so  expressed  as  to  show,  that  a  portion 
must  be  applied  to  charity,  the  gift  is  good,  although  the 
charitable  trust  may  be  coupled  with  other  trusts,  which  are 
void  for  uncertainty. 
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In  such  a  case,  if  it  cannot  be  ascertained  how  much  ought  to  CBiap.  xxvn. 
be  applied  to  each  object,  the  gift  will  be  equally  divided  among 
the  several  objects,  including  those  which  are  void,  as  to  which 
the  gift  will  fail  pro  tanto.  Doyley  v.  -4.-©.,  4  Vin.  485  ;  7 
Ves.  58  n. ;  Salusbury  v.  Denton,  3  K.  &  J.  529 ;  Grafton  v. 
Frith,  20  L.  J.  Ch.  198 ;  Hoare  v.  Oshome,  L.  R.  1  Eq.  585 ; 
In  re  Rigley'a  Trusts,  36  L.  J.  Ch.  147 ;  see,  too,  Re  HalVa 
Charity,  14  R  115  ;  /-rt  re  Douglas;  Obert  v,  Barrow,  35  Ch. 
D.  472. 

If  it  is  possible  to  estimate  how  much  ought  to  h&  given  to 
each  object,  an  inquiry  wDl  be  directed.  Adnam  v.  Cole,  6 
B.  353 ;  Ghamipney  v.  Davy,  11  Ch.  D.  949 ;  In  re  VoAigham ; 
Vofiigham,  v.  Thymm,  33  Ch.  D.  187. 

4.  If  a  fund  is  given  for  a  charitable  purpose  which  may  Failure  of  par- 
exhaust  the  whole  fund  and  the  surplus  is  then  given  for  some  mayln^lve 
other  charitable  purpose,  if  the  primary  charitable  object  fails  ^^liireofgift 
and  it  cannot  be  ascertained  how  much  ought  to  have  been 
expended  on  it,  the  gift  of  the  surplus  fails  also. 

For  instance,  where  there  was  a  direction  to  build  a  chapel 
with  a  direction  to  apply  the  surplus  to  a  charitable  object,  the 
gift  of  the  surplus  failed.  Chapman  v.  Brown,  6  Ves.  404 ; 
A.'O.  V.  Hinxmxjm,  2  J.  &  W.  270 ;  Cramp  v.  Playfoot,  4  K. 
&  J.  479 ;  Fowler  v.  Fowler,  33  B.  616 ;  Kirhmanv. Lewis,  38 
L.  J.  Ch.  570 ;  Re  Taylor ;  Martin  v.  Freemxm,  58  L.  T.  538. 

It  is  probable  that  the  Court  would  now  go  further  in  ascer- 
taining how  much  would  have  been  expended  on  the  invalid 
objects,  than  it  was  willing  to  do  in  some  of  the  cases  cited  above. 

If  the  amount  which  would  have  been  expended  in  the 
primary  charitable  puipose  which  fails  can  be  ascertained,  the 
Court  will  direct  an  inquiry  to  ascertain  it,  and  the  gift  of  the 
surplus  to  the  secondary  charitable  purpose  will  be  valid.  For 
instance,  if  the  testator  directs  a  fund  to  be  applied  in  building 
a  monument  and  gives  the  remainder  to  a  charitable  object  the 
Court  will  ascertain  the  sum  necessary  to  build  a  monument. 
Mitfard  v.  Reynolds,  1  Ph.  185 ;  33  B.  618 ;  In  re  Vaughan  ; 
Vavgham  v.  Thom^as,  33  Ch.  D.  187 ;  see  Magistrates  of  Dundee 
V.  Morris,  3  Macq.  134 ;  6  W.  R.  556 ;  In  re  Rigley's  Trusts, 
36  L.  J.  Ch.  147. 
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Chap,  xxvn.  5^  iij  some  cases  where  a  fund  has  been  directed  to  be  applied 
When  Toid  to  a  purpose  which  failed,  and  the  rest  of  the  fund  was  given  to 
gift  of  residue  charity,  it  has  been  held  upon  the  construction  of  the  will  that 
ofaamefimd.   ^j^^  ^j^^j^  f^^^  ^^^  applicable  to  the  charitable  object.    But 

these  decisions  must  be  supported,  if  at  all,  on  the  ground 

that  there  was  enough  in  the  will  to  show  that  the  gift  of  the 

rest  of  the  fund  was  intended  to  include  the  whole  fund,  if  for 

any  reason  it  could  not  be  applied  to  the  other  objects.    Fiak 

V.  A,'0.,  4  Eq.  521;  DoAvaon  v.  SraaJl,  18  Eq.  114;  In  rt 

WiUimns,  5  Ch.  D.  735 ;  In  re  Birkett,  9  Ch.  D.  576 ;  see  Be 

Taylor ;  Martin  v.  Freeman,  58  L.  T.  538. 

towSicy^        6.  Where  a  bequest  is  void  as  contravening  the  policy  of  a 

statute.  statute,  it  will  not  be  carried  out  cy  prh.     Thi*upp  v.  CoUett, 

26  B.  125 ;  Sims  v.  Quinlan,  16  Ir.  Ch.  191 ;  17  ib,  43 ;  Walsh 

V.  Walsh,  I.  R  4  Eq.  397. 

Increase  in  j   Where  the  whole  of  the  rents  and  profits  of  land  are  given 

value  of  rents  ^  ^  ^  ° 

and  profiu  to  charity,  but  the  objects  pointed  out  do  not  exhaust  the  fund, 
charity.  the  Court  distributes  the  surplus  cy  pris.    Arnold  v.  A.-O,, 

Shower  P.  C.  22 ;  Pieschel  v.  Paris,  2  S.  &  St.  384. 
Whole  rent  Where  a  sum,  which  in  fact  amounts  to  the  whole  of  the 

given  to 

charity,  the     rents  and  profits  of  certain  land,  is  given  to  charity,  this  is  in 

passes.  effect  a  dedication  to  charity  of  the  land  itself,  and  any  increase 

in  the  rents  and  profits  goes  to  the  same  purposes.     Thet/ord 

School  Case,  8  Rep.  130  b. 

Similarly,  if  the  testator  has  shown  an  intention  to  dispose  of 

the  whole  to  charitable  purposes,  though  there  may  be  a  residue 

undisposed  of,  it  will  go  to  the  same  purposes.   A.-G.  v.  Drapers, 

2  B.  508. 

And  where  the  whole  rents  are  given  in  certain  proportions 

among  sevei*al  charitable  objects,  any  increase  is  apportioned 

rateably  among  those  objects,  subject  to  the  discretion  of  the 

Couit.    A.'G.  y.  Jesvs  ColL,  29  B.  163;  A.-G.  v.  Marchant, 

L.  R.  3  Eq.  424 ;  Merchant  Taylors  v.  A.-O.,  11  Eq.  35  ;  6  Ck 

513 ;  A.-G.  V.  Wax  Chandlers,  L.  R.  6  H.  L.  1. 

ITHien  certain  But  where  rents  and  profits  of  land  are  riven  to  a  corporation 
payments  are  ,  *^  or 

directed  out  and  certain  fixed  charitable  payments  are  directed,  which  do 
for  charitoble  i^ot  exhaust  the  whole,  and  there  is  no  gift  of  the  residue,  the 
?wvbff  a         residue  belongs  to  the  corporation.     A,-G,  v.  Mayor  of  Bristol^ 
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2  J.  &  W.  291 ;  A.-O.Y.  Braaenoae  CoU.,  2  CI.  &  F.  295 ;  A.-O.  Chap,  xxvn. 
V.  Trinity  College^  24  B.  383.  surplua,  the 

^     -     ..      .   .«.,  ,       .  ,  .      .-I  increase  does 

A  Jorman,  if  the  surplus  is  expressly  given  to  the  corpora-  not  pass  to 
tion,  though  the  amount  of  it  be  specifically  mentioned  by  the  objedte?'^**^^* 
testator,  any  increase^  after  the  payments  directed  have  been 
made,  belongs  to  the  corporation.    Southmolton  v.  A.-G,,  6 
H.  L.  1 ;  Mayor  of  Beverley  v.  A.-G,,  6  H.  L.  310;  A.-G.  v. 
Dean  of  Windsor,  8  H.  L.  369. 

If,  among  the  particular  payments  directed,  some  are  not 
charitable,  but  are  to  be  made  to  individuals  and  cannot  have 
been  intended  to  abate,  there  is  an  additional  argument  that 
none  of  the  particular  payments  were  either  to  abate  or  to  in- 
crease, and  that  the  surplus,  whatever  it  might  be,  was  to  go 
to  the  donees  in  trust.  A.-G.  v.  Cordwainers,  3  M.  &  E.  534  ; 
Mayor  of  Beverley  v.  A.-G,,  6  H.  L.  310. 

On  the  other  hand,  if  the  surplus  undisposed  of  is  in- 
significant, and  there  is  a  direction,  that  the  particular  pay- 
ments are  to  abate  proportionately  in  the  event  of  depreciation 
of  the  property,  the  inference  arises,  that  they  were  in  like 
manner  to  share  proportionally  in  any  increase.  Mercers^  Co.  v. 
A.-G.,  2  Bl  N.  S.  166. 


III.  Administration  of  Charitable  Gifts. 

When  the  bequest  is  to  an  existing  charitable  institution,  the  A  gift  to  a 

charitable 

bequest  is  left  to  be  administered  as  part  of  the  funds  of  that  institution  is 
institution.  Society  for  P.  G,  v.  ^.-0.,  3  Rusa  142;  WelU  Sj^ttTel^stif 
beloved  v.  Jones,  1  S.  &  St.  43.  *^tion. 

And  a  legacy  to  General  Booth  "for  the  spread  of  the 
Gospel "  was  paid  over  wiliiout  a  scheme,  as  the  legacy  was 
held  to  be  given  to  him  as  the  head  of  the  Salvation  Army 
and  for  the  purposes  of  the  Army.  In  re  Lea ;  Lea  v.  Cooke, 
34  Ch.  D.  628. 

If  the  bequest  is  to  an  existing  charitable  institution  for 
purposes  other  than  the  purposes  for  which  it  exists,  the  Court 
will  administer  the  bequest  by  a  scheme  to  be  settled  in 
Chambers,  Cases,  supra. 
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And,  generally,  wherever  trustees  are  interposed  by  the 
testator,  his  object  will  be  carried  out  by  the  Court  by  a 
scheme;  but  if  no  trustees  are  interposed  the  charity  is  ad- 
ministered under  the  Sign  Manual.  Moggridge  v.  Thackwell, 
7  Ves.  36 ;  Paice  v.  Abp.  of  Canterbury,  14  Ves.  364 ;  Kane  v. 
Gosgrave,  L.  R  10  Eq.  211. 

In  the  case  of  a  gift  to  foreign  trustees  for  charitable  purposes, 
the  fund  will  be  handed  over  to  the  foreign  trustees  to  be  ad- 
ministered by  them,  though  the  Court  here  has  no  control  over 
them.  Re  Oeck ;  Freund  v.  Steward,  69  L.  T.  819;  see  ite 
Davis's  Trusts,  61  L.  T.  430. 

If  the  foreign  trustees  disclaim,  the  Court  has  no  power  to 
settle  a  scheme,  and  the  gift  fails.  A.-G.  v.  Sturge,  19  B.  597  ; 
New  V.  BoTiaker,  4  Eq.  655. 

In  some  cases,  where  an  annual  sum  has  been  directed  to 
be  given  to  a  person  for  his  life  to  be  distributed  in  charity, 
the  Court  has  refused  to  interfere  with  the  discretion  of  the 
trustee  by  settling  a  scheme.  Bennett  v.  Honywood,  Amb.  708  ; 
Waldo  V.  Galey,  16  Vea  206 ;  Horde  v.  Earl  of  Suffolk,  2 
M.  &  K  59. 

Where  a  fund  was  given  for  the  benefit  of  the  blind  in 
Inverness-shire,  and  the  surviving  executor  declined  to  act,  the 
Court  gave  liberty  to  the  Attorney-General  to  apply  to  the 
Court  of  Session  for  a  scheme.  In  re  Fraser ;  Teates  v.  Fraser, 
22  Ch.  D.  827. 

Where  a  testator  attaches  a  continuing  condition  to  a 
charitable  gift,  the  Court  will  retain  the  fund  in  Court,  paying 
the  income  to  the  objects  of  the  charity.  In  re  Bobinson; 
Wright  v.  TugweU,  (1892)  1  Ch.  95. 


IV.  Restrictions  on  Gifts  to  Chakity. 


Mortmain  and 
Charitable 
Uses  Act, 
1891. 


Before  the  passing  of  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Vict.  c.  73),  land  and  impure  personalty  could  not 
be  given  by  will  to  charity. 

But  the  law  has  been  altered  by  that  Act,  which  applies  only 
to  testators  dying  after  the  passing  of  the  Act  (the  6th  August, 
1891). 
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The  Act  provides  (sect  3)  that  land  in  the  Mortmain  and  Ohap.  XXYII, 
Charitable  Uses  Act,  1888,  and  in  this  Act  shall  include  tene- 
ments and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure, 
but  not  money  secured  on  land  or  other  personal  estate  arising 
from  or  connected  with  land. 

Sect.  5  provides  that  land  may  be  given  by  will  to  or  for  the 
benefit  of  any  charitable  use,  but  such  land  shall,  notwithstand- 
ing anything  in  the  will  contained  to  the  contrary,  be  sold 
within  one  year  from  the  death  of  the  testator,  or  such  ex- 
tended period  as  may  be  determined  by  the  High  Court,  or 
any  judge  thereof  sitting  at  Chambers,  or  by  the  Charity  Com- 
missioners. 

Sect.  6  provides  for  the  sale  of  the  land  under  order  of 
the  Charity  Commissioners  if  not  sold  within  the  appointed 
time. 

Sect.  7  provides  that  any  personal  estate  by  will  directed  to 
be  laid  out  in  the  purchase  of  land  to  or  for  the  beoefit  of  any 
charitable  uses  shall,  except  as  hereinafter  provided,  be  held 
to  or  for  the  benefit  of  the  charitable  uses  as  though  there 
had  been  no  such  direction  to  lay  it  out  in  the  purchase  of 
land. 

Sect.  8  gives  power  to  the  Court  and  the  Charity  Commis- 
sioners to  sanction  the  retention  or  acquisition  of  land  in  certain 
cases. 

Where  a  testator  by  will  made  before  but  coming  into 
operation  after  the  passing  of  the  Act  gave  his  residue  upon 
trust  to  pay  '*  such  part  of  my  said  residuary  trust  estate 
which  by  law  may  be  given  for  charitable  purposes"  to  a 
charity,  it  was  held  that  the  whole  residue  passed  under  the 
gift.  In  re  Bridger ;  Brampton  Hospital  for  Consumption 
V.  Lewis,  (1893)  1  Ch.  44;  (1894)  1  Ch.  297. 

The  Act  applies  to  gifts  in  remainder,  as  a  future  interest  in 
land  may  be  sold  under  the  Act.  In  re  Hv/me ;  Forbes  v. 
Hvme,  72  L.  T.  68. 

Cases  to  which  the  Act  does  not  apply  are  governed  by  the  Act  of  1888. 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42), 
which  repealed  and  substantially  re-enacted  the  Statute  of 
Mortmain  (9  Geo.  II.  c.  36). 
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The  Act  of  1888,  sect.  13  (1)  provides  in  eflfect  that  the 
repeal  of  the  Act  9  Geo.  II.  c.  36,  shall  not  aflfect  the  post 
operation  of  that  enactment,  or  any  instiniment  executed  hefore 
the  passing  of  the  Act. 

It  may  therefore  still  be  necessary  to  consider  the  Act  of 
9  Geo.  II.  c.  36  as  regards  testatore  who  died  before  the  13th 
August,  1888,  and  possibly  also  as  regards  testators  who  died 
after  that  date  but  made  their  wills  before  it. 

The  cases  decided  under  the  old  law  are  therefore  retained. 

If  a  charitable  legacy  was  given  free  of  duty,  this  was  in 
effect  a  gift  of  the  duty,  which  could  not  therefore  be  paid  out 
of  impure  personalty.     WiUdnson  v.  Barber,  14  Eq.  96. 

A.  The  decisions  are  numerous  as  to  what  is  an  interest  in 
land  within  the  Statute  of  Mortmain. 

1.  Money  to  arise  from  the  sale  of  land  directed  by  the 
testator,  though  the  land  is  devoted  to  partnership  purposes,  is 
clearly  within  it.  Page  v.  LeapingweU,  18  Ves.  463 ;  Britisk 
Mu8€wm  V.  WhitCy  2  S.  &  St.  594 ;  Thomber  v.  Wilson,  4  Dr. 
350 ;  Incorporated  Church  Building  Society  v.  Coles,  5  D.  M. 
&  G.  324 ;  Ashworth  v.  Mvmn,  28  W.  R  965 ;  47  L.  J.  Oh.  747 ; 
15  Ch.  D.  563. 

So  is  the  purchase  money  for  land  contracted  to  be  sold  by 
ihe  testator,  but  in  respect  of  which  he  has  a  lien  at  his  death, 
and  also  a  premium  payable  to  the  testator  in  respect  of  a  lease 
granted  at  a  low  rent.  Harrison  v.  Harrison,  1  R  &  M.  71 ; 
Sh&pheard  v.  Beetham,  6  Ch.  D.  597. 

2.  On  the  question  whether  money  to  arise  from  the  sale  of 
land  under  an  instrument  other  than  the  testator's  will  is  within 
the  Act,  the  cases  are  not  entirely  satisfactory. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale,  a  gift 
of  the  proceeds  by  the  will  of  a  second  testator  is  within  the 
Act  if  the  time  for  selling  the  land  has  not  arrived  at  the 
death  of  the  second  testator,  or  if  the  land  has  not  in  fact  been 
sold,  and  the  second  testator  might  have  elected  to  take  it  as 
land.  Brook  v.  Badiey,  4  Eq.  106 ;  3  Ch.  672 ;  Lucas  v.  Jones, 
4  Eq.  73 ;  A,-0.  v.  Harley,  5  Mad.  321. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale  and 
division  among  several  persons,  a  gift  of  the  proceeds  by  the 
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will  of  a  second  testator,  which  does  not  take  effect  till  after  c^^ap-  xxvn, 
the  death  of  the  first,  is  it  seems  within  the  Act,  if  the  property 
has  not  in  fact  been  sold  before  the  second  testator's  death. 
Marsh  V.  A.-O.,  2  J.  &  H.  61,  is  overruled  by  Brook  v.  Badley, 

3  Cb.  672 ;  see  Ashworth  v.  Munn,  15  Ch.  D.  563. 

The  case  has  been  held  not  within  the  Act,  where  leaseholds 
have  been  given  on  trust  for  sale  to  pay  debts,  and  have  been 
sold  by  the  executors,  in  course  of  administration,  after  the 
death  of  the  second  testator,  though  the  pure  personalty  was 
enough  to  satisfy  the  debts,  Shadbolt  v.  Thornton,  17  Sim.  49 ; 
13  Jur.  597 ;  but  this  case  is  of  very  doubtful  authority.  See 
Lucas  V.  Jones,  supra. 

3.  Further,  within  the  Act  are  the  proceeds  of  growing  Crops,  lease- 
crops  (a),  leaseholds  (6),  money  secured  by  mortgage  of  land  (c),        /^       , 
or  charged  upon  land  (d),  including  equitable  mortgages  {e),  charges. 
and  mortgages  of  leaseholds  (/).     Symonds  v.  Marine  Society, 

2  Qiflf.  325  (a).  Johnston  v.  Swann,  3  Mad.  457 ;  Paice  v. 
Archbishop  of  Canterhv/ry,  14  Ves.  364 ;  Entvristle  v.  Davis, 

4  Eq.  272  (6).  White  v.  Evans,  4  Ves.  21 ;  Corbyn  v.  French^ 
4  Ves.  418 ;  Currie  v.  Pye,  17  Ves.  462 ;  Paice  v.  Archbishop 
of  Ocmterbury,  14  Ves.  364  (c).  A.-Q.  v.  Harley,  5  Mad.  321 ; 
Harrison  v.  Harrison,  1  B.  &  M.  71  {d).  Alexander  v.  Brame, 
30  B.  153  (e).     GJiester  v.  Chester,  12  Eq.  444  (/). 

Money  secured  by  mortgage  of  a  life  interest  in  a  fund 
invested  on  mortgage  of  land  is  not,  but  money  secured  by 
mortgage  of  the  life  interest  and  reversion  in  such  a  fund  is 
within  the  Act,  as  in  the  latter  case  the  mortgagee  could  by 
foreclosure  make  himself  the  owner  of  the  security  upon  which 
the  fund  is  invested.  In  re  Watts ;  Gomford  v.  Elliott,  27 
Ch.  D.  319  ;  29  Ch.  D.  947. 

Where  a  testator  after  a  life  interest  directed  his  testator  to  Investment 
transfer  the  securities,  on  which   his  residuary  estate  might  made^by^ 
then  be  invested,  or  so  much  thereof  as  might  by  law  be  so  t"*»^®*- 
applied  to  a  charity,  and  the  trustees  after  his  death  made 
an  investment  on  mortgage,  it  was  held  that  the  mortgage 
debt  could  not  be  given  to  the  charity.    Re  Corcoran  ;  Corcoran 
V.  RiddM,  67  L.  T.  754. 

4.  Though  personalty  may  happen  to  be  included  in  a  mort-  Mortgage  of 
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gage  given  by  will,  the  bequest  will  not  be  apportioned,  nor 
will  there  be  an  apportionment,  if  the  bequest  is  of  a  sum 
charged  upon  realty  and  personalty  by  a  prior  testator.  Brook 
V.  Badley,  L.  R.  3  Ch.  672 ;  see  In  re  HUTa  TrustSy  16  Ch.  D. 
173 ;  In  re  Watts ;  Comford  v.  Elliott,  supra. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a  mortgage 
by  deposit^  and  the  property  mortgaged  is  worth  only  half  the 
debt,  the  bequest  is  valid  as  regards  the  portion  not  secured  by 
the  mortgage.    Smith  v.  Sopwith,  W.  N.  1877,  208. 

5.  Within  the  statute  are  arrears  of  interest  due  on  a  mort- 
gage, and  rent  accrued  due  since  the  testator's  death,  on  land 
contracted  to  be  sold,  and  a  judgment  debt,  if  it  is  a  charge  upon 
realty.  Alexander  v.  Bra/me^  30  B.  153 ;  Edwards  v.  HaU,  11 
Ha.  1 ;  CoUvnsony.  Pater,  2  R  &  M.  344. 

6.  A  voluntary  covenant  to  leave  money  by  will  to  a  charity 
is  in  substance  a  legacy,  and  is  void  if  the  testator  leaves  only 
real  assets ;  if  he  leaves  mixed  assets,  there  will  be  an  abate- 
ment in  the  proportion  of  the  pure  to  the  impure  personalty. 
Jeffries  v.  Alexander,  7  D.  M.  &  G.  525  ;  8  H.  L.  594 ;  Fox  v. 
Lowndes,  19  Eki.  453. 

But  where  A.  covenants  to  pay  a  sum  to  trustees  for  B. 
for  life  with  remainder  as  B.  appoints,  and  B.  appoints  to  a 
charity,  the  appointment  is  good,  though  the  sum  may  be  pay- 
able out  of  impure  personalty  of  A.  In  re  Bobson ;  Emley  v. 
Dcuoidson,  19  Ch.  D.  156. 

7.  Shares  in  companies,  whether  incorporated  or  not,  are  not 
within  the  statute,  provided  land  is  held  by  them  only  for  the 
common  purposes  of  the  undertaking,  and  this  is  the  case 
whether  the  shares  are  declared  to  be  personal  estate  or  not, 
provided  the  right  of  the  shareholder  is  merely  to  call  for  a 
share  of  the  profits,  and  not  for  a  specific  part  of  the  land  itself 
WaUcer  v.  MUne,  11  B.  507 ;  Myers  v.  Perigal,  11  C.  B.  90; 
2D.  M.  &G.599;  Edrvardsy.Haa,llRELl ;  6D.M.&a74; 
Hayter  v.  Tucker,  4  El.  &  J.  243 ;  Entwistle  v.  Davis,  4  Eq. 
272.    Morris  v,  Olyn,  28  B.  218,  cannot  be  considered  law. 

The  surplus  lands  stock  of  the  Metropolitan  Railway  has 
been  held  pure  personalty  within  this  principle.  Be  HoUon; 
Forbes  v.  Ha/rdcastle,  68  L.  T.  160 ;  69  L.  T.  425. 
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It  makes  no  difference  that  the  company  whose  shares  are  in  Chap.  XZYII. 
question  has  placed  itself  in  the  position  of  landlord,  by  letting 
its  land,  to  another  company.    LinLey  v.  Taylor y  1  Giffl  67 ; 
2  D.  F.  &  J.  84. 

But  if  the  land  is  held  in  trust  for  each  individual  shareholder  unless  each 

fihAreli older  is 

in  proportion  to  his  shares,  so  that  each  shareholder  has  a  direct  entitled  to  a 
and  definite  interest  in  the  land,  the  shares  are  within  the  py^oJjio^ 
statute.    Baxter  v.  Brown,  7  M.  &  Or.  198.    See   Watson  v.  of  land. 
SpraUey,  10  Ex.  222. 

8.  As  to  charges  created  by  public  statutory  undertakings : — 

a.  The  debentures,  mortgage  debentures  and  debenture  stock  Kailway 
of  railway  companies  are  not  within  the  Act,  whatever  may  be  are  not  within 
the  form  of  the  instruments  creating  them.     Walker  v.  MUne,  *^®  ^^^' 
11  B.  507 ;  Holdsworth  v.  Davenport,  3  Ch.  D.  185 ;  In  re 
MitcheWs  Estate ;  Mitchell  v.  Moberly,  6  Ch.  D.  655 ;  AUree 
v.  Hawe,  9  Ch.  D.  337 ;  Re  Terbury'a  Estate ;  Ker  v.  Dent, 
62  L.  T.  55  ;  overruling  Ashton  v.  Lord  Lamgdale,  4  De  G.  & 
S.  402. 

The  principle  of  these  decisions  is  that  a  charge  which  only 
gives  a  right  to  the  net  earnings  of  an  undertaking  does  not 
confer  an  interest  in  land ;  and  although  tolls  derived  from  land 
may  also  be  charged,  they  are  only  charged  incidentally  to  the 
charge  on  the  undei-taking. 

On  the  same  principle,  a  waterworks  mortgage  issued  by  a  Waterworks 
corporation,  charging  the  rents,  rates,  and  waterworks,  has  been     °"**se. 
held  outside  the  Act,  on  the  ground  that  it  was  practically  a 
mortgage  of  the  undertaking.     In  re  Parker ;    Wignall  r. 
Park,  (1891)  1  Ch.  682,  not  following  Chomdl&r  v.  Howell, 
4  Ch.  D.  651. 

6.  On  the  same  principle,  bonds  of  a  corporation  charging  the  Corporation 

honds. 

borough  fund  are  not  within  the  Act,  although  the  fund  arises 
partly  from  the  rents  of  land.  The  principle  is,  that  the  charge 
is  only  a  charge  on  the  floating  balance  of  a  fund  remaining 
after  purposes  made  prior  to  the  charge  by  statute  have  been 
satisfied,  and  that  therefore,  no  receiver  of  the  rents  could  be 
appointed.  In  re  Thompson ;  Bedford  v.  Teal,  45  Ch.  D.  161. 
Bonds  charging  the  district  fund  created  by  the  Public  Health 
Act,  1875,  are  probably  not  within  the  Act,  although  the  fund 
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Chap.  XXVIL  is  partly  composed  of  the  proceeds  of  sale  of  surplus  lands 
directed  by  statute  to  be  sold ;  and  certainly  not  within  the 
Act  if  there  are  no  surplus  lands.    In  re  Thompson,  supra. 

Leeds  corporation  debenture  stock,  which  is  by  statute  charged 
"  upon  the  revenues  of  all  landed  and  other  property  "  of  the 
corporation,  is  not  within  the  Act.  In  re  Pickard;  Ehndey  v. 
Mitchell,  (1894)  2  Ch.  88;  affirmed  W.  N.  1894,172;  71  L.  T.  558. 
Manchester  corporation  debenture  stock  which  is  by  statute 
a  charge  upon  "  the  city  rate  and  all  landed  and  other  property 
vested  in  or  belonging  to  the  corporation  "  is  within  the  Act. 
Be  Holmes ;  Holmes  v.  Holmes,  63  L.  T.  477  ;  60  L.  J.  Ch.  267. 

Charce  on  c.  Where  there  is  a  charge  on  specific  tolls,  rates,  or  dues,  the 

^^  ^  charge  is  within  the  Act,  if  the  toll,  rate,  or  due  is  an  interest 

in,  or  connected  with  land.  Knapp  v.  WiUiamis,  4  Ves.  430,  u. ; 
In  re  Christmas;  Martin  v.  Lacon,  33  Ch.  D.  332;  In  re 
David ;  Buckley  v,  Boyal  National  Lifeboat  Institution^  41 
Ch.  D.  168  ;  43  Ch.  D.  27. 

Thus,  duties  leviable  by  harbour  commissioners  on  all  ships 
coming  within  certain  limits,  whether  they  use  the  land  of  the 
commissioners  or  not,  are  not  connected  with  land ;  but  toUa 
received  for  passing  over  a  bridge,  the  approaches  to  which 
belong  to  the  mortgagors,  are  connected  with  land.  In  re 
Christmjos,  supra ;  In  re  David,  supra. 

Change  on  d.  The  principle  of  Attree  v.  Hawe  has  no  application  to 

police  rates,  . 

poor-rates.        cases  in  which  tolls,  rates  or  dues  are  specifically  mortgaged 

(In  re  ChristTruis,  supra ;  In  re  David,  supra),  but  it  has  been 
sometimes  treated  as  governing  such  cases.  Thus,  a  charge  by 
justices  of  the  peace  on  the  security  of  the  police  rates  since 
7  &  8  Vict.  c.  33  (In  re  Harris;  Ja/ison  v.  Qovemors  of 
Queen  Anne*s  Bov/nty,  15  Ch.  D.  561),  and  a  charge  on  rates 
leviable  by  distress  in  the  same  manner  as  poor-rates  (Jervis 
V.  Lavrrence,  22  Ch.  D.  202),  have  been  held — ^in  both  cases  on 
the  authority  of  Attree  v.  Hawe — to  be  outside  the  Act  But 
probably  the  older  cases,  which  decided  that  police  rates  and 
poor-rates  were  within  the  Act,  would  now  be  upheld.  Howse 
V.  Chapman,  4  Ves.  542;  Fimch  v.  Squire,  10  Ves.  41; 
Thomlon  v.  Kempson,  Kay,  592 ;  see  In  re  Christmas,  33  Ch. 
D.  p.  342. 
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9.  Arrears  of  rent  due  at  the  testator's  death  (a),  apportioned  Ckap.  xxvn. 
rent  (h),  a  royalty  on  minerals  (c),  and  tenants'  fixtures  (d),  are  Rent,  royal- 
not  within  the  Act.    Edwards  v.  HaM,  11  Ha.  1 ;  6  D.  M.  &  G.  ^"^^  ^''^'^' 
74  (a).     Tfuymas  v.  StcyweU,  18  Eq.  198  (6).    Brook  v.  Badley, 
4  Eq.  106  (c).    Johnson  v.  Swanm,  3  Mad.  457  {d). 

B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in  the  Money  to  be 
purchase  of  land  orany  interest  therein  within  the  Mortmain  Act :  land. 

1.  Money  directed  to  be  invested  on  real  securities,  or  even  Money  to  be 

invested  on 

merely  on   mortgage  security  generally,  is   within    the  Act.  realormort- 
Baker  v.  SvMcm,  1  Kee.  224.  «^'  '^""^y- 

The  same  is  the  case  if  the  ultimate  object  of  the  bequest  is 
investment  in  land,  though  other  investments  may  be  autho- 
rised in  the  meantime.  Mann  v.  Burlin^ham,  1  Kee.  235 ; 
A,'0.  v.  Hodgson,  15  Sim.  146. 

But  the  gift  is  valid  if  an  option  is  left  to  trustees ;  for  instance, 
if  money  is  directed  to  be  invested  in  real  or  other  securities. 
jI.-G.  v.  Goddard,  T.  &  R  348 ;  OraJuvm  v.  Paternoster,  31  B. 
30 ;  Be(jLvm(yn;es  Trusts,  32  B.  191. 

2.  A  l)eque8t  of  money  to  pay  off  a  debt  secured  by  mortgage,  Bequest  to 

nflv  off  trio 

whether  legal  or  equitable,  of  land  belongiug  to  a  chaiity  is  void,  mortgage 
Corbyn  v.  Fr&nch,  4  Ves.  418;  Waterhouse  v.  Holmes,  2  Sim.  ^^^^^^ 
162 ;  In  re  LynalVs  Trusts,  12  Ch.  D.  211. 

But  this  is  not  the  case  whei*e  the  debt  is  no  charge  upon  the 
land.    Buniing  v.  Marriott,  19  B.  163. 

3.  A  gift  to  improve,  repair  or  enlarge  an  existing  charitable  Oift  to 
institution  is  valid.    Edwards  v.  Hall,  11  Ha.  1 ;  6  D.  M.  &  G.  enS^%r 
74 ;  Hawkins'  Trust,  33  B.  570.  ^P*^- ' 

4.  A  gift  to  build  a  charitable  institution  is  held  pri/md  facie  Ciift  to  build 
to  imply  a  direction  to  purchase  land  for  the  purpose,  and  is  void  histitSSmls 
xinder  9  Geo.  II.  c.  36.     Chapman  v.  Brown,  6  Ves.  404 ;  ^®^*^ 
A,'0.  V.  Parsons,  8  Ves.  186  ;  Pritchard  v.  Arbouin,  3  Russ. 

456;  A.'O.  v.  Davies,  9  Ves.  535;  Martin  v.  WeUsted,  2 
W.  R.  657 ;  Longstaff  v.  Bjtnnison,  1  Dr.  28 ;  Watmough^s 
Trusts,  8  Eq.  272 ;  Hawkins  v.  Allen,  10  Eq.  246  ;  Pratt  v. 
Harvey,  12  Eq.  544 ;  see  Re  Taylor;  Martin  v.  Freeman,  58 
Xi.  T.  538. 

A  gift  to  erect  a  charitable  institution  does  not  become  valid 
because  made  to  a  corporation  which  has  power  to  hold  land  in 
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mortmain,  and,  in  fact,  possesses  land  available  for  the  purposes 
of  the  bequest.    In  re  Cox ;  Cox  v.  Davie,  7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  to 
build  a  charitable  institution  or  bestow  the  money  in  some 
other  manner  which  is  legal,  the  bequest  is  good  as  regards  the 
legal  purpose.  Sorreaby  v.  HoUina,  9  Mod.  221 ;  A.-O.  v. 
WhitchAirch,  3  Ves.  141 ;  Incorporated  Society  v.  BaHow,  a 
D.  M.  &  Q.  120 ;  17  Jur.  217  ;  Mayor  of  Faversham  v.  Ryd&r, 
18  B.  318  ;  5  D.  M.  &  G.  350 ;  Edwards  v.  HaU,  11  Ha.  1 ;  6 
D.  M.  &  G.  74 ;  DerU  v.  Allcroft,  30  B.  335 ;  University  of 
London  v.  Yarrow,  1  De  G.  &  J.  72. 

And  a  bequest  of  impure  personalty  to  such  charities  as 
trustees  may  select  is  good,  since  the  power  can  be  exercised  in 
favour  of  charities  exempt  from  the  law  of  mortmain.  Lewis  x. 
Allenby,  10  Eq.  668. 

A  discretion  to  trustees  to  give  a  legacy  to  the  poor  as  they 
think  fit  is  not  within  this  principle.  In  re  Clark ;  Husband 
V.  Martin,  33  W.  R  516. 

6.  A  direction  to  "  establish  "  would,  it  seems,  frimA  foude 
imply  building,  and  come  under  the  same  rule  as  a  bequest  for 
building.  A.-Q.  v.  Hodgson,  15  Sim.  146 ;  lAmgstaffy.  Renni- 
son,  1  Dr.  28  ;  Re  Clancy,  16  B.  295  ;  A.-Q.  v.  Hall,  9  Ha.  647  ; 
Dunn  V.  Bovmas,  IJK.  &  J.  591 ;  Tatham  v.  Drumvwnd,  4 
D.  J.  &  S.  484. . 

The  word  may  be  used  in  such  a  context  as  to  exclude  building 
il.-G.  V.  Williams,  2  Cox,  887 ;  HiU  v.  Jones,  2  W.  R.  657. 

And  the  fact,  that  an  annual  sum  only  is  given  to  establish  a 
school,  would  apparently  go  to  show  that  the  testator  did  not 
contemplate  building.    Hartshome  v.  Nicholson,  26  B.  58. 

The  same  is  the  case  with  an  annual  sum  given  to  **  provide  '* 
a  school,  which  may  only  mean  that  a  school  is  to  be  hired. 
Johnston  v.  Swann,  3  Mad.  457  :  Crafton  v.  Frith,  20  L.  J.  Ch. 
198 ;  15  Jur.  737. 

A  gift  to  "  support^or  found  "  a  school  is  valid.  In  re  Hedg- 
man ;  Morley  v.  Croxon,  8  Ch.  D.  156. 

A  bequest  to  **  found  **  a  chapel  implies  building.  Hopkins  v. 
PhiUips,  3  Giff.  182. 

A  direction  te  hire  rooms,  does  not  bring  a  gift  within  the 
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Mortmain  Act.    In  re  Robaon ;  Errdey  v.  Davidson,  19  Ch.  D.  Chap.  xxvn. 
156 ;  Be  Holhwme ;  Coatee  v.  MachiUop,  53  L.  T.  212. 

On  the  other  hand  a  gift  to  "endow"  would  not  primA  Gift  to  endow 
fa^sie  authorise  building,  though  the  word  may  be  so  used  as  to  *  °  "^ 
involve  it    SaJ/ushury  v.  Ikfrdon,  3  E.  &  J.  529  ;  Edwards  v. 
HaU,  11  Ha.  1 ;  Svrmett  v.  Herbert,  7  Ch.  233;  Kirkbank  v. 
Hudson f  7  Pr.  212  ;  lie  Holbv/me;  Coa/tes  v.  MachiUopy  53  L. 
T.  212. 

7.  But,  even  though  the  object  of  the  gift  may  primd  facie  Evidence  of 
imply  the  purchase  of  land,  it  may  appear  that  the  testator  had  the  testator 
no  such  intention.  He  may  have  contemplated  the  building  as  ^imTate^th" 
to  be  erected  either  on  land  already  in  mortmain,  or  on  land  purchase  of 
to  be  provided  after  his  death  from  some  other  source. 

(a.)  Thus,  if  the  testator  contemplated  land  already  in  mort- 
main, a  gift  to  build  a  charitable  institution  is  good.  This  will 
be  the  case : — 

(i.)    If  land  already  in  mortmain  is  expressly  referred  to  in  Land  in  mort- 
the  will.     Ohibh  v.  A.-O,,  Amb.  373 ;  Brodie  v.  Duke  of  to  expressly, 
Ghandos,  1  B.  0.  C.  444  n. 

If  it  is  uncertain,  whether  the  land  upon  which  the 
testator  directs  the  money  to  be  laid  out  is  already  in 
mortmain  or  not,  an  inquiry  will  be  directed.     Champney 
V.  Davy,  11  Ch.  D.  949. 
(ii.)  If  land  already  in  mortmain  is  impliedly  referred  to,  as  by  implica- 
by  a  direction  to  build  in  such  manner  as  is  consistent    ^^ 
with  law.    Dent  v.  AUcroft,  30  B.  335;  SeweU  v.  Grewe- 
Bead,  L.  R  3  Eq.  60. 
(iiL)  External  evidence  may  be  adduced  in  order  to  show  that  by  external 

,  evidence. 

the  testator  must  have  contemplated  land  in  mortmain, 
though  as  to  the  exact  amount  of  evidence  necessary 
for  this  purpose  the  cases  are  not  quite  consistent. 
A.'O.  V.  Hyde,  Amb.  751 ;  Oiblett  v.  Hobson,  3  M.  &  K. 
517 ;  Booth  V.  Carter,  L.  R  3  Eq.  757 ;  CressweU  v. 
CressweU,  6  Eq.  69. 
(b.)  When  the  testator  intends  the  buildings  to  be  erected 

on  land  to  be  supplied  from  some  other  source  after  his 

death : — 

(i.)   It  is  clear,  that  a  direct  inducement  oflFered  to  any  person  Jo  dveTimd 
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to  give  land  for  the  purpose  of  the  buildiDg,  as,  for 
instance,  a  bequest  to  A.  to  build  if  he  will  give  the 
land,  is  bad.     A.-O.  v.  Davies,  9  Ves.  535. 

(ii.)  If  the  trustees  are  directed  to  beg  the  land  from  some 
person,  but  their  own  implied  power  to  purchase  remains, 
the  bequest  is  bad.     Mather  v.  Scott,  2  Kee.  172. 

(iii.)  Where  the  bequest  is  to  build,  with  an  express  direction, 
that  land  is  not  to  be  bought  for  the  purpose,  or  that 
the  Mortmain  Act  is  not  to  be  violated,  the  bequest  is 
valid,  whether  made  conditional  upon  land  being  pro- 
vided, or  without  any  condition.  Henshaw  v.  AtkiriBon, 
3  Mad.  306  ;  A.-O.  v.  WiUiarriS,  2  Cox,  387  ;  Cawood  v. 
Thompson,  1  Sm.  &  Q.  409 ;  Philpott  v.  Oovemora  of 
8t  Oeorge'a  Hospital,  6  H.  L.  338  (overruling  Trye  v. 
Corporation  of  Gloucester,  14  B.  173) ;  ChamherULyne 
V.  Brockett,  8  Ch.  206 ;  In  re  Whitens  Trusts,  30  W.  R 
837 ;  Re  Jackson;  Biscoe  v.  Jackson,  35  Ch.  D.  460. 

8.  Upon  similar  principles,  a  bequest  to  the  trustees  of  a 
charity  which  exists  only  for  the  purchase  of  land  is  void. 
Widmore  v.  Woodroffe,  Amb.  636 ;  Middleton  v.  GLitlieroe, 

3  Ves.  734 ;  Denton  v.  Lord  J.  Manners,  25  B.  38 ;  2  De  G.  & 
J.  675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase  of 
land  or  other  objecta  Incorporated  Society  v.  Barlow,  3  D. 
M.  &  G.  120 ;  CarUr  v.  Qreen,  3  K  &  J.  591 ;  Wilkinson  v. 
Barber,  14  Eq.  96. 

9.  A  bequest  of  money  to  be  employed  in  enlarging  or  im- 
proving a  charitable  object  attempted  to  be  created  by  a  testator 
fails,  if  the  original  object  is  invalid.  A.-Q.  v.  Hi/nxman,  % 
J.  &  W.  270;  Smith  v.  Oliver,  11  B.  481  ;  Crump  v.  Play  foot, 

4  K.  &  J.  479 ;  Qreen  v.  Britten,  42  L.  J.  Ch.  187  ;  In  re  Cox; 
Cox  V.  Davie,  7  Ch.  D.  204  ;  Re  Taylor ;  MaHin  v.  Freeman, 
58  L.  T.  538. 

10.  A  bequest  of  the  proceeds  of  sale  of  land  in  England  to 
be  laid  out  in  the  purchase  of  land  for  charitable  purposes  in  a 
country  where  land  may  be  well  given  to  charity  is  void. 
CuHis  V.  Halton,  14  Ves,  537 ;  A.-G.  v.  Mill,  3  Russ.  328 ;  5 
Bl.  N.  C.  593 ;  2  Dow.  &  CL  393. 
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But  the  Statute  of  Mortmain  leaves  bequests  of  money  to  be  Chap.  xxvn. 
laid  out  in  the  purchase  of  land  for  charitable  purposes  in  other 
countries  untouched.    Mackintosh  v.  Townaend,  16  Ves.  330  ; 
see  Whicker  v.  Hume,  7  H.  L.  124. 

The  Statute  of  Mortmain  does  not  apply  to  the  Colonies. 
Therefore  a  gift  by  a  testator  domiciled  in  a  colony  of  money 
to  be  laid  out  in  purchasing  land  in  England  for  a  charitable 
purpose  is  good.  Mayor  of  Canterbury  v.  Wybum,  (1895) 
A.  C.  89. 

C.  Exceptions  from  the  Statute  of  Mortmain. 

The  Universities  of  Oxford  and  Cambridge,  and  the  colleges  Universities 

And  Gol]eflr6s 

and  houses  of  learning  in  the  two  Universities,  and  the  Colleges  of  Oxford  and 
of  Eton,  Winchester  and  Westminster,  are  excepted  from  the  a^d  Eto^^' 
operation  of  the  Act  9  Geo.  II.  c.  36.     But  this  exception  only  ^i"^®^'' 
authorises  devises  to  these  institutions  for  all  or  some  of  the  minster 
purposes  for  which  they  exist,  and  not  upon  trust  for  other  the  let. 
charitable  objects.    A.-O.  v.  Tancred,  1  Ed.  10 ;  1  W.  Bl.  90; 
Amb.  351 ;  -4.-G.  v.  Whorwood,  1  Ves.  534;  A.-O,  v.  Munhy,  1 
Mer.  327. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for  charit- 
able objects,  which  the  college  refuses  to  accept,  the  object  will 
be  carried  out  cy  prea.    A.-G.  v.  Andrew,  3  Ves.  633. 

The  Act  of  1888,  sect.  7  (1),  continues  the  exception,  and 
extends  it  to  the  Universities  of  London  and  Durham,  and  the 
Victoria  University,  and  the  colleges  and  houses  of  learning 
within  any  of  these  universities,  and  to  Keble  College. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a  college  did  Whether  a 

coUefle  to  Ices 

not  carry  the  legal  estate,  notwithstanding  Benet  College  v.  the  legal 
Bishop  of  London,  2  W.  Bl.  482,  which  was  decided  upon  an  *'***®- 
erroneous  interpretation  of  the  statute  43  Eliz.  c.  4,  that  statute 
being  merely  remedial  and  not  intended  to  authorise  what  was 
illegal  before.     See  Incorporated  Society  v.  Richards,  1  D.  & 
War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act  would  carry 
the  legal  estate  seems  doubtful.     See  p.  98. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parliament  In  what  cases 
to  hold  lands  does  not  entitle  a  testator  to  devise  lands  to  it.  powered  to 
Robinson  v.   Governors  of  London  Hospital,   10    Ha.   19;  jjj'^vtakfb 

X.W.  Y  devise. 
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of  land  tax. 


Chap,  xxvn.  Nethersole  v.  School  for  the  Indigent  Blind,  11  Eq.  1 ;  Chester 
V.  Cheater y  12  Eq.  444. 

But  where  charities  are  empowered  to  acquire  lands  by  will, 
testators  are  of  course  entitled  to  devise  lands  to  them.  Perring 
V.  Traill,  18  Eq.  88. 

But  it  seems  that  such  a  power  to  take  lands  by  devise,  would 
not  necessarily  authorise  a  bequest  of  money  secured  on  mort- 
gage.    Chester  v.  Cheater,  aupra. 

An  Act  passed  before  the  Act  9  Qeo.  II.  c.  36,  and  enabling 
a  charitable  corporation  to  take  lands  without  a  licence  in  mort- 
main, by  authorising  testators  to  devise  lands  to  the  coi'poration, 
does  not  exempt  the  corporation  from  the  operation  of  9  Geo.  II. 
c.  36.     Luckraft  v.  Pridham,  6  Ch.  D.  205. 

Under  42  Geo.  III.  c.  116,  s.  50,  money  may  be  given  by  will 
or  otherwise  for  redeeming  the  land  tax  on  lands  settled  to 
charitable  uses. 

Under  section  162  of  the  same  Act  land  tax  redeemed  or 
purchased  may  be  given  by  deed  or  will  for  the  augmentation 
of  any  living. 

The  statute  43  Geo.  III.  c.  108,  authorises  the  devise  of  lands 
not  exceeding  five  acres,  or  of  goods  or  chattels  to  the  amount 
of  5001.  for  erecting,  repairing,  or  providing  any  church  or  chapel 
where  the  Liturgy  of  the  Church  of  England  is  used,  or  any 
mansion-house  for  any  minister  of  the  said  Church,  and  other 
similai*  pui-poses. 

This  Act  does  not  extend  to  women  covert  without  their 
husbaods;  and  the  Married  Women's  Property  Act,  1882,  ha-s 
not  removed  the  disability.  In  re  SmiitKa  Estate;  Clements  v. 
Ward,  35  Ch.  D.  589. 

Under  this  Act  a  secret  trust  to  devote  a  chapel  comprised 
in  a  residuary  devise  to  the  purpose  of  a  parish  church  has  been 
upheld.     O'Bi-ien  v.  Tyaaen,  28  Ch.  D.  372. 

Under  the  same  Act  a  bequest  of  500L  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will  three 
months,  is  good.  Dixon  v.  Barlow,  3  Y.  &  C.  Ex.  677  ; 
Girdleatone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands  to  be 
sold  and  the  proceeds  to  be  applied  towards  the  purposes  of  the 


Statute  43 
Geo.  III. 
c  108. 


I» 
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Act.    Incorporated  Church  Building  Society  v.  Coles,  1  K.  &  Chap,  xxvn. 
J.  145 ;  5  D.  M.  &  G.  324. 

Under  this  Act  gifts  to  keep  in  repair  a  parish  churchyard  (a), 
and  to  purchase  a  new  clock  for  a  parish  church  (b),  have  been 
held  good.  In  re  Vaughan ;  Vauglicm  v.  Thomas^  33  Ch.  D. 
187  (a) ;  Re  Hendry  ;  Watson  v.  Blakeney,  56  L.  T.  908  (6). 

The  effect  of  the  Act  is  that  under  a  bequest  towards  building 
a  church  the  legacy  will  be  apportioned  between  the  pure  and 
impure  personalty,  and  be  paid  out  of  pure  personalty  to  the 
extent  of  its  proportion,  and  out  of  the  impure  personalty  to  the 
extent  of  500/.  Sinnett  v.  Herbert,  7  Ch.  232  ;  Champney  v. 
Davy,  11  Ch.  D.  949. 

Under  6  &  7  Vict.  c.  37,  sect.  9,  the  Elcclesiastical  Commis-  Endowment 
sioners  may  constitute  districts  for  spiritual  purposes,  and  by  fo™|ritual 
sect.  22  land  or  money  may  be  given  by  deed  or  will  for  the  purposes, 
endowment  of  the  minister  of  a  district,  or  for  providing  a 
church  or  chapel  under  the  Act. 

Under  this  Act  a  direction  to  apply  a  sum  for  the  purposes 
authorised  by  the  Act,  if  the  object  can  be  legally  carried  out 
within  twenty-one  years  from  the  testator  s  death,  is  valid,  if  a 
district  is  constituted  within  the  stated  period,  though  no 
district  has  been  constituted  at  the  testator's  death.  Baldwin 
V.  Baldwi/a,  22  B.  419. 

By  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Public  parks^ 
Vict.  c.  42),  sect.  6,  twenty  acres  may  be  given  for  a  park,  two  museums. 
acres  for  a  museum,  and  one  acre  for  a  school-house,  but  the 
will  must  be  executed  twelve  months  before  the  death. 

By  the  Ancient  Monuments  Protection  Act,  1882  (45  &  46  Ancient 
Vict.  c.  73),  ancient  monuments,  to  which  the  Act  applies,  may 
be  devised  to  the  Commissioners  of  Works  who  may  accept  the 
devise. 

By  the  Department  of  Science  and  Art  Act,  1875  (38  &;  39  Department 
Vict.  c.  68)  land  may  be  devised  to  the  Depai'tment  of  Science  \^i^ 
and  Art  for  the  purposes  of  their  charter  or  for  any  educational 
or  public  purpose. 

A  list  of  charities  excepted  from  the  Mortmain  Act  will  be 
found  in  Tudor's  Real  Property  Cases,  p.  568. 

Y  2 
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dhap.  XXYIL  The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret  trust 

Secret  trust  in  favour  of  a  charity.    Russell  v.  Jackson,  10  Ha.  204. 

favour  of  ^^  ^^^^  ^  c^^>  howe^'er,  the  devisee  takes  the  legal  estate. 

^utlE'*  ^""^  SweetiTig  v.  Sweeting,  12  W.  R  239. 

devisee  takes  Where  land  is  devised  on  trust  for  a  person  for  life  with 

the  legal 

estate.  remainder  to  charity,  the  legal  estate  is  well  devised  for  life. 

Young  V.  Orove,  4  C.  B.  668. 

The  legal  estate  passes  when  the  trust  is  for  charity,  aod  for 
other  objects  which  are  valid.  Doe  d,  Chidgey  v.  HarriSf  16 
M.  &  W.  517,  518. 

But  a  devise  of  lands  on  an  express  trust  for  chaiity  only  is 
void,  as  regards  the  legal  estate  as  well,  by  the  statute  9  Geo.  IL 
c.  36.  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710 ;  see  Churcher 
V.  MaHin,  42  Ch.  D.  312. 
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CHAPTER   XXVIII. 

SUCCESSIVE  AND   CONCURRENT  INTERESTS,   JOINT 
TENANCY   AND   TENANCY   IN   COMMON. 

I.  Devise  to  a  Class  in  Tail. 

Ik  some  cases  the  qaestion  has  arisen  whether  the  gift  is  to      ^^i^ 
several  persons  concurrently,  or  whether  they  are  intended  to 


Dovifld  to  ft 

take  successively ;  thus  a  devise  to  the  sons  of  a  pei'son  in  tail  clasH  in  tail 
is  primd  facie,  a  gift  to  a  class.    De  Windt  v.  De  Windt,  L.  R.  gnf  i^to^te, 
1  H.  L-  87 ;  Surtees  v.  Surtees,  12  Eq.  400. 

But,  if  there  is  a  general  intention  manifest  to  keep  the  ^^f^^^^ 
estates  together  in  a  single  line  of  enjoyment,  the  members  of  expressed 
the  class  will  take  successively.    Cradock  v.  Cradock,  4  Jur.  N.  S.  property 
626,  656 ;  Allgood  v.  Blake,  L.  R  7  Ex.  339 ;  ib.  8  Ex.  160.        J^^J^ 


enjoyment. 


11.  Gifts  to  a  Parent  and  Children. 


In  the  same  way  a  gift  to  a  parent  and  children  is  primd  C^ift  to  a 

pftronir  uid 

fade  a  gift  to  them  concurrently.    Mason  v.  Clarke,  17  B.  126 ;  children 
Sutton  V.  Torre,  6  Jur.  234 ;  Wilson  v.  Maddison,  2  Y.  &  C.  C.  SnTuSSS 
372 ;  Beaies  v.  Crisford,  13  Sim.  592  ;  Nevnll  v.  Newill,  12  Eq.  mteresu. 
432 ;  7  Ch.  253.    See  Cape  v.  Cape,  2  Y.  &  C.  Ex,  543. 

The  fact  that  the  gift  is  to  the  parent  in  trust  for  herself  and 
her  children,  is  not  sufficient  to  show  that  they  are  not  to  take 
concurrently.  NewiU  v.  NewiU,  7  Ch.  253.  See  Curtis  v. 
Oraham,  12  W.  R.  998.  Ward  v.  Orey,  26  B.  485,  probably 
goes  beyond  the  present  tendency  of  the  Couii;. 

But,  if  there  is  anything  to  show,  that  the  parent  is  to  take  a  What  is  a 
different  interest  from  that  of  the  children,  he  will  take  for  life,  inteSwn. 
with  remainder  to  the  children. 
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^P'  1.  If  the  bequest  is  to  A.  and  his  children  as  tenants  io 

XXVIII.  .  ^ 

-r~T — ~ common,  if  more  than  one,  showing  that  the  tenancy  in  common 

distribution     is  to   apply   to   children  only,  the  father  takes  for  life.    Doe 

cSdren  only!  ^-  Davy  V.  Bumsoll,  6  T.  R.  30 ;  1  B.  &  P.  216,  where  Issue 

must  have  meant  children  by  the  force  of  the  gift  over  in  default 

of  issue  of  such  issue.    See  Doe  d.  Oilman  v.  Elvey,  4  East,  313. 

Words  of  2.  A  devise  to  A.  and  his  children  and  the  heii*s  of  the  parent 

applied  to  the  &iid  children,  gives  a  joint  estate  in  fee,  or  an  estate  tail  to  the 

children  only,  p^jent,  according  as  there  are  or  are  not  children  living  at  the 

time  of  the  devise.     Oatea  d.  Hatterly  v.  Jackson,  2  Str.  1172 ; 

UnderkUl  v.  Roden,  2  Ch.  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of  the 
children,  would  give  A.  an  estate  for  life  with  remainder  to  his 
children.  Jeffery  v.  Honywood,  4  Mad.  398,  was  decided  on 
this  ground,  though  it  would  seem  the  word  heirs  referred  to 
the  parent  as  well  as  the  children. 
Settlement  3.  If  the  bequest  is  to  a  father  and  his  children,  and  there  is 

whole  fond,  a  desire  expressed  that  the  whole  fund  should  be  settled  or 
secured,  a  term  which  would  have  no  meaning  as  applied  to  the 
father's  interest  as  joint  tenant,  the  father  takes  for  life. 
Vaugha/a  v.  Marquis  of  Headfort,  10  Sim.  639 ;  Comhe  v. 
Hughes,  14  £q.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated  as 
outlasting  the  parent's  life,  there  is  room  for  a  similar  argument 
in  favour  of  a  life  interest  in  the  parent.     Ogle  v.  Corthom,  9 
Jur.  325. 
Gift  of  the  4.  Whether,  where  the  gift  is   to  the  separate   use   of  the 

the  separate  mother,  it  will  be  considered  a  sufficient  indication  of  intention 
to  cut  the  interest  of  the  parent  down  to  a  life  interest  is  not 
certain.  On  the  whole,  the  better  opinion  seems  to  be,  that 
where  the  words  creating  the  separate  use  apply  to  the  whole 
fund  or  legacy,  it  will  be  construed  as  giving  the  mother  a  life 
interest.  Newman  v.  Nightingale,  1  Cox,  341;  French  v. 
French,  11  Sim.  257 ;  Bain  v.  Lescher,  11  Sim.  397 ;  Froggatt 
V.  Wardell,  3  De  G.  &  S.  685  ;  Dawson  v.  Bourne,  16  B.  29  ; 
Jeffery  v.De  Vitre,  24  B.  296;  ScoU  v.  Scott,  11  Jr.  Ch.  114 ; 
Ogle  V.  Corthom,  9  Jur.  325,  in  which  case  the  Vice-Chancellor 
Wigram  thought  that  a  gift  to  the  separate  use  was  conclusive 
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against  the  children  participating  with  their  mother.    Combe  v.        Cliap- 

JKJk  V  JLXX* 


Hughes,  14  Eq.  415. 

On  the  other  hand,  the  cases  ofDe  Witte  v.  De  Witte,  11  Sim. 
41,  and  Bustard  v.  Saunders,  7  B.  92  (which,  however,  only 
followed  De  Witte  v.  De  Witte)y  are  inconsistent  with  this  rule. 
See  In  re  Seyton  ;  Seyton  v.  Satterthwaite,  34  Ch.  D.  511,  515. 

If  the  interest  of  the  mother  alone  is  given  to  her  separate  Separate  use 

attached  to 

use,  or  the  separate  use  attaches  to  the  interests  of  all  alike,  no  parent's 
argument  in  favour  of  a  life  estate  can  be  founded  upon   the  jnterests'o/*' 
-sepai-ate  use.    Fisher  v.  Webster,  14  Eq.  283 ;  Newsom's  T'imsts,  *^^- 
1  L.  R  Jr.  373. 

The  same  is  the  case  if  her  interest  only  is  directed  to  cease 
on  marriage.     Izod  v.  Izod,  11  W.  R.  452. 

5.  If  upon  the  marriage  of  their  mother  the  fund  is  to   be  Division  of 
-divided  among  the  children,  this  affords  an  argument,  that  it  is  fund  directed 
not  to  be  divided  before,  and  the  mother  takes  for  life  or  till  ^fme.^**^^*^ " 
marriage.     Mill  v.  Mill,  I.  R.  9  Eq.  104;  ib.U  Eq.  158. 

6.  If  the  whole  fund  is  contemplated  as  remaining  undisposed  ^i^t  over  of 

.  the  entire 

of,  if  there  are  no  children,  if  there  is  a  gift  over  for  instance  in  fund  if  there 
•default  of  children,  the  same  construction  is  adopted.     Audsley  children. 
V.  Horn,  26  B.  195  ;  1  D.  F.  &  J.  226.    See  Lampley  v.  Blotver, 
S  Atk.  396. 

7.  If  the  children  are  contemplated  as  taking  shares  in  the  Children 
whole  fund  by  a  direction,  for  instance,  that  if  there  is  but  one  as  taking  the 
<;hild  the  whole  is  to  go  to  that  child,  since  the  children  are  to  '^^'**®  ^'''''^• 
take  the  whole,  the  parent  to  take  anything  must  take  a  life 
interest.     Garden  v.  Poulteney,  Amb.  499 ;  2  Ed.  323 ;  Audsley 

V.  Horn,  26  B.  195 ;  1  D.  F.  &  J.  226. 

8.  If  the  bequest  is  such,  as  expressly  to  include  all  the  Express  gift 
children  of  the  parent,  and  not  merely  those  in  being  at  the  children.  ™ 
period  of  distribution,  it  will  be  construed  to  give  a  life  estate 

to  the  parent,  with  remainder  to  the  children,  since  it  is  a 
lingular  intention  to  impute  to  the  testator  that  the  parent's 
interest  in  the  estate  should  continually  diminish  on  the  birth 
of  a  new  child.  Jeffery  v.  De  Vitre,  24  B.  296 ;  Jeffery  v. 
Honywood,  4  Mad.  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  at  a  Part  of  the 
future  period,  the  parent  will  take  for  life,  as  otherwise  different  ^^^^  payable 


328 


SUCCESSIVE   AND   CONCURRENT   INTERESTS. 


Chap. 


at  a  future 
period. 

Effect  of  a 
gift  to  the 
children  in 
unequal 
shares  in 
certain  events. 

Words  im- 
plying that 
children  are 
not  to  take  till 
their  parent's 
death. 

Reference  to 
other  gifts. 


Executory 
trust. 


Qif t  to  several 
with  words  of 
limitation  is  a 
joint  tenancy. 

Interests  of 
joint  tenants 
need  not  vest 
at  the  same 
time. 

"  AU  and 
every." 


Devise  to  two 
in  tail  who 
may  marry. 


Appointment 
to  object  and 
non-object. 


classes  of  children  might  take  the  two  portious.   Mo^^se  v.  Morse, 
2  Sim.  485. 

10.  If  in  the  event  of  the  mother's  death  before  the  testator 
the  children  are  to  take  unequal  shares,  the  presumption  of  joint 
tenancy  is  apparently  rebutted.  Armstrong  v.  Armstrong,  7 
Eq.  518. 

11.  If  the  children  are  contemplated  as  not  enjoying  the 
property  till  after  their  mother's  death,  by  being  called  heirs  for 
instance,  the  parent  takes  for  life  only.  Crawford  v.  Ti'vtter, 
4  Mad.  36 ;  Ogle  v.  Gorthoim,  9  Jur.  325  ;  Wilson  v.  Vansittart, 
Amb.  561. 

12.  There  may  be  a  reference  to  another  gift,  to  assist  the 
Court  in  giving  the  parent  a  life  interest.  French  v.  French,  11 
Sim.  257  ;  In  re  Owen's  Will,  12  Eq.  316. 

13.  An  executoiy  trust  for  A.  and  her  children  will  be  settled 
on  A.  for  life,  and  afterwards  for  her  children.  In  re  BeUasis* 
Trust,  12  Eq.  218. 

III.  Joint  Tenancy,  Tenancy  in  Common  and  by 

Entireties. 

A.  What  creates  a  joint  tenancy. 

A  gift  to  two  persons  or  to  a  class  with  words  of  limitatioik 
primd  facie  constitutes  a  joint  tenancy  between  them. 

The  rule,  that  the  interests  of  joint  tenants  must  vest  at  the 
same  time,  does  not  apply  to  estates  raised  by  use,  or  to  wills. 
Ma^gregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  O'Hea  v.  SlaUery^ 
(1895)  1 1.  R.  7. 

Thus  a  gift  to  the  children  or  to  all  and  every  the  child  or 
children  of  A.  creates  a  joint  tenancy  between  them.  Kenworthy 
V.  Ward.  11  Ha.  196  ;  Morgan  v.  BriUen,  13  Eq.  28  ;  see 
Jm^  V.  Jury,  9  L.  R  Ir.  207. 

A  devise  to  two  persons  who  may  intermarry,  though  they 
may  both  be  married  already,  and  the  heirs  of  their  bodies,, 
makes  them  joint  tenants  in  tail.     Co.  Lit.  s.  25,  p.  25  b. 

If  an  appointment  under  a  special  power  is  made  in  favour  of 

A.  and  B.  as  joint  tenants,  and  A.  is  not  an  object  of  the  power, 

B.  takes  only  a  moiety,  and  the  other  moiety  goes  as  in  default 
of  appointment.    In  re  Kerr's  Ti^usts,  4  Ch.  D.  600. 
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B.  Joint  life  estates  several  inheritances.  Chap. 

Intermediate  between  cases  of  joint  tenancy  and  of  tenancy 
in  common  falls  a  class  of  cases,  in  which,  in  order  to  give  effect 
to  the  whole  devise,  joint  estates  for  life  and  several  inherit- 
ances are  given. 

A  devise  to  several  persons  who  cannot  marry,  and  the  heirs  Devise  to 
of  their  bodies,  gives  them  joint  estates  for  life  with  several  who^canuot  ^ 
inheritances  in  tail.     Fearne,  0.  R  35  ;  Cook  v.  Cook,  2  Vern.  '"^rry. 
545;  Fondest  v.  Whiteway,  3  Ex.  367 ;  Edwards  v.  Cliampion, 
3  D.  M.  &  G.  202,  214 ;  Tufaell  v.  Borrdl,  20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and  one 
woman,  and  the  heirs  of  their  bodies  gives  them  joint  estates 
for  life  and  several  inheritances.     Co.  Lit.  25  b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs  of 
their  bodies,  gives  joint  estates  for  life,  and  several  inherit- 
ances ;  the  one  husband  and  wife  the  one  moiety,  the  other 
husband  and  wife  the  other  moiety.     Co.  Lit.  25  b. 

A  devise  to  several  and  the  heirs  of  their  respective  bodies,  Force  of  word 
gives  joint  estates  for  life  and  several   inheritances.     But   a  ^^^^  ^^®* 
devise  to  children  and  the  heirs  of  their  bodies  respectively, 
gives  several  estates  in  tail.    In  re  Tiverton  Market  Act;  Ex 
parte  Tanner,  20  B.  374. 

In  the  case  of  real  estate  devised  to  several  and  their  heirs  a  Devise  to 

•     -1  ••ivr  i»nj  jr  v-         several  iu  fee. 

Similar  pnnciple  has  been  followed,  words  of  severance  being 
referred  to  the  inheritance,  leaving  the  life  interests  joint. 

This  construction  is  assisted  if  there  is  an  express  limitation 
to  the  survivor  or  such  words  as  jointly  are  used.  Barker  v. 
Oilea,  2  P.  W.  280 ;  3  B.  P.  C.  297 ;  see  Cookson  v.  Binghum, 
3  D.  M.  &  G.  668. 

Thus  a  devise  to  A  and  B.  equally  as  joint  tenants,  and  their 
several  and  respective  heirs,  gives  joint  estates  for  life  with 
several  inheritances.  Doe  d,  Littlewood  v.  Green,  4  M.  &  W. 
229. 

A  devise  to  several  and  their  heirs  respectively  creates  a 
tenancy  in  common.     Torret  v.  Frampton,  Styles,  434. 

A  devise  to  several  and  their  respective  heirs,  and  a  bequest 
of  personalty  to  several  and  their  respective  executors,  adminis- 
trators, and  assigns,  gives,  in  the  one  case,  joint    estates    for 
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life  and  several  inheritances,  and  in  the  other,  joint  interests 
for  life  and  absolute  interests  in  remainder.  In  re  Tiverton 
Market  Act,  supra;  In  re  Atkinson;  Wilson  v.  Atkinson, 
(1892)  3  Ch.  52. 

But  a  bequest  of  personalty  to  four  persons  and  to  each  of 
their  respective  heirs,  executors,  administrators,  and  assigns 
creates  a  tenancy  in  common.  Gordon  v.  Atkinson,  1  D. 
G.  &  S.  478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of  such 
survivor  gives  joint  life  estates  with  a  contingent  remainder  in 
fee  to  the  survivor.  Vick  v.  Edwards,  3  P.  W.  371;  Re 
Harrison,  3  Anst.  836 ;  Fearne,  0.  R  357 — 369 ;  see  Qvxirm 
V.  Quarm,  (1892)  1  Q.  B.  184,  as  to  the  eflFect  of  such  a 
devise  after  the  Wills  Act 

But  a  devise  to  several  and  the  survivor  their  heirs  and 
assigns  for  ever  gives  joint  estates  in  fee.  Doe  v.  Sotheran, 
2  B.  &  Ad.  628,  635. 

C.  Severance  of  joint  tenancy. 

1.  Destmction  of  unity  of  estate. 

If  there  are  joint  tenants  for  life  and  the  reversion  is  acquired 
by  one  of  them  either  by  purchase  or  descent  the  joint  tenancy 
is  severed  as  regards  that  one.  Wiscofs  Case,  2  Hep.  60; 
Robert  Motyan's  Case,  2  Anderson,  20?. 

And  a  joint  tenancy  is  severed  if  the  property  becomes 
vested  in  one  of  the  joint  tenants  as  trustee  for  himself  and 
the  other  joint  owner.  Connolly  v.  Connelly,  L  R  1  Eq. 
376. 

2.  Severance  by  disposition. 

A  joint  tenancy  may  also  be  severed  by  a  disposition  by 
one  of  the  joint  owners  amounting  at  law  or  in  equity  to  an 
assignment  of  the  share. 

If  the  disposition  is  to  one  of  the  joint  tenants,  the  joint 
tenancy  is  severed  as  regards  the  share  conveyed,  but  subsists 
as  regards  the  other  shares.     Lit.  304. 

A  covenant  to  settle  severs  a  joint  tenancy,  if  the  covenant 
applies  to  the  share  of  the  joint  tenant,  though  the  joint 
tenancy  may  be  created  by  an  instrument  not  coming  into 
operation  till  after  the   date   of  the  covenant     Cold/well  v. 


SEVERANCE   OF  JOINT   TENANCY.  331 

Fdlowea,  9  Eq.  410;  Baillie  v.  Treharne,  17    Ch.   D.    388;      ^^hsp. 
In  re  Hewett;  Hewetty.  HalleU,  (1894)  1  Ch.  362. 


The  fact   that   the    covenant  is  entered  into  by  an  infant  Covenant  by 
does  not  prevent  a  severance  if  the  settlement  is  not  avoideci 
when  the  infant  comes  of  age.    Bumahy  v.  Equitable  Rever- 
sionary Interest  Society,  28  Ch.  D.  416. 

A  mortgage   by   one  joint  tenant  of  his  interest  of  course  Mortgage. 
fievers  the  joint  tenancy.     In  re  Pollard*8  Estate,  3  D.  J.  & 
S.  541. 

A  partial  disposition  may  also  sever  the  joint  tenancy.  Partial 

Thus,  if  two  are  joint  tenants  in  fee,  and  one  makes  a 
lease  for  the  life  of  the  lessee  the  joint  tenancy  is  wholly 
severed.    Lit.  302;  Co.  Lit.  191  b. 

So  if  two  are  joint  tenants  for  years  a  lease  for  years  by 
one  completely  severs  the  joint  tenancy.     Co.  Lit.  192  a. 

Possibly  a  lease  for  years  by  a  joint  tenant  in  fee  only 
aevers  the  joint  tenancy  during  the  term.  Clerk  v.  Clerk,  2 
Yern.  323;  an  unsatisfactory  case. 

An  application  by  petition  or  summons  by   a  ioint  tenant  Position  for 

^^  •^    ^  .  payment. 

for  payment  of  his  share  does  not  sever  the  joint  tenancy 
until  an  order  for  payment  is  made.  In  re  Wilks ;  Child  v. 
Bulmer,  (1891)  3  Ch.  59. 

The   old   law   as  to  severance  by  marriage  has  become  of  Severance  by 
small  importance  since  the  Married  Women's  Property  Act. 

Before  that  Act  marriage  severed  the  wife's  joint  tenancy 
as  regards  chattels.    Bracebridge  v.  Cook,  Plowd.  416,  418. 

It  did  not  sever  the  wife's  joint  tenancy  in  chattels  real  or 
choses  in  action,  whether  in  reversion  or  possession.  Co.  Lit 
185  b. ;  In  re  Ba/rton's  Will,  10  Ha.  12;  Armstrong  v.  Ai^m- 
strong,  7  Eq.  618 ;  In  re  Butler's  Trusts ;  Hughes  v.  Ander- 
son, 38  Ch.  D.  286,  overruling  Baillie  v.  Trehame,  17  Ch. 
D.  388. 

3.  Severance  by  agreement. 

A  joint  tenancy  may  also  be  severed  by  agreement  between  Agreement 
the  parties  which  may  be  either  in  writing   or   may    be    in- 
ferred from  a  course  of  dealing.     Gould  v.  Kemp,  2  M.  &  E. 
304  ;  Wilson  v.  Bell,  5  Jr.  Eq.  501 ;  Williams  v.  Hensman, 
IJ.  &  H.  546. 
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A  joint  tenancy  in  income  is  severed  as  regards  each  in- 
stalment as  soon  as  it  becomes  payable.  WcUiTisley  v.  FoxluUl, 
40  L.  J.  Ch.  28. 

D.  What  creates  a  tenancy  in  common. 

1.  The  Court  leans  towards  a  tenancy  in  common,  and  will 
prefer  it,  when  there  is  a  doubt,  or  the  testator  has  given  the 
legatees  a  choice  between  a  joint  tenancy  and  tenancy  in 
common.  Booth  v.  Alington,  3  Jur.  N.  S.  836 ;  27  L.  J.  Ch. 
117  ;  6  W.  R  811 ;  Oaldey  v.  Wood,  16  L.  T.  N.  S.  450 ;  37 
L.  J.  Ch.  28. 

So  in  several  cases  where  there  have  been  such  words  as 
•'jointly  and  equally  "  the  Courts  have  held  the  gift  a  tenancy 
in  common.  Ettricke  v.  Ettricke,  Amb.  656 ;  Perkins  v. 
Baynton,  1  B.  C.  C.  118. 

2.  Words  of  division  or  distribution,  such  as  "to  be  divided," 
or  "equally,"  or  "between,"  or  "amongst,"  or  "respectively," 
make  a  tenancy  in  common.  Vanderplank  v.  King,  3  Ha.  1 ; 
CamjAdl  V.  Campbell,  4  B.  C.  C.  15  ;  A.-O.  v.  Fletcher,  13  Eq. 
128.    See  Re  Moore's  Settlement  Trusts,  10  W.  R.  315. 

But  a  direction  to  divide  property  upon  a  certain  event  is 
consistent  with  a  joint  tenancy  till  the  event  happens.  Cooksan 
V.  Bingham,  3  D.  M.  &  G.  668,  696 ;  Jury  v.  Jury,  9  L.  R 
Jr.  207. 

And  the  use  of  the  word  "share,"  or  similar  words,  with 
reference  to  the  interest  of  the  legatees,  or  even  the  word 
"  participate,"  has  the  same  effect.  Ive  v.  King,  16  B.  46 ; 
Paterson  v.  Rolland,  28  B.  347 ;  Robertson  v.  Fraser,  6  Ch. 
696.  See  Alloway  v.  AUoway,  4  D.  &  War.  380 ;  Jones  v. 
Jones,  29  W.  R  786. 

3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a  class 
when  they  arrive  at  twenty-one  years  or  upon  their  becoming 
of  age  so  that  some  may  take  vested  and  others  contiugent 
interests,  they  take  as  tenants  in  common.  Possibly  the  Court 
in  these  cases  read  the  words  as  to  coming  of  age  as  equivalent 
to  when  they  respectively  come  of  age.  Woodgate  v.  Umoin, 
4  Sim.  129 ;  Hand  v.  NoHh,  12  W.  R  229 ;  10  Jur.  N.  S.  7  ; 
33  L.  J.  Ch.  556 ;  see  Kenworthy  v.  Ward,  11  Ha.  196 ;  Buck 
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V.  BarvjUe,  6  N.  R  375 ;  M^'Gregor  v.  M^'Qregor,  1  D.  F.  &      ^^h^ 
J.  63. 


4.  If  there  are  any  incidents  attached  to  the  gift  inconsis-  Incidents 
tent  with  a  joint  tenancy,  it  will  be  construed  as  a  tenancy  in  withT joint 

common  :  tenancy. 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to  take  the 
interest  of  the  other,  not  merely  on  the  death  of  the  latter,  but 
on  bis  death  without  issue,  or  on  some  other  contingency. 
Ryvea  v.  Ryvea,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant  in 
certain  events  to  a  third  person  can  have  no  such  effect. 
Edwards  v.  Jones,  33  B.  348 ;  see  Yarrow  v.  Knightly,  8  Ch. 
D.  736. 

5.  Where  there  is  a  power  to  appoint  to  persons,  which  would  Power  to 
authorise  a  tenancy  in  common,  the  Court,   if  compelled   to  p^Sonsas 
exercise  the  power,  will  make  the  leeateea  tenants  in  common.  t«n*nt8  in 

^  "  common. 

WhiU's  Trusts,  Job.  656 ;  Phenfs  Trusts,  6  Eq.  346 ;  In  re 
Susanni's  Trusts,  47  L.  J.  Ch.  66  ;  Wilson  v.  Diiguid,  24  Ch. 
D.  244 ;  see  Armstrong  v.  Armstrong,  7  Eq.  518. 

6.  It  would  seem,  that  where   a   clear   executory   trust   is  Ezecntoiy 
created  by  a  will,  for  instance,  by  a  direction  to  make  a  settlement  ofa  parent  ^'^'^ 
upon  a  person  and  her  children,  the  children  would  take  as  *°^  children. 
tenants  in  common.      Head  v.  Randall,  2  Y.  &  C.  C.  231 ; 

Stanley  v.  Jackman,  23  B.  450.  See  Taggart  v.  Taggart,  1 
Sch.  &  L.  84 ;  Synge  v.  Hales,  2  Ba.  &  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary  powers 
and  trusts  are  directed  to  be  inserted  in  the  settlement  Mayn 
v.  Mayn,  5  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a  class  will 
not  make  them  tenants  in  common.  White  v.  Briggs,  2  Ph. 
583  ;  Owen  v.  Penny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  children  then  living  and  the  issue  of  !"'»« subeti- 

®  .  .  tutedfor 

those  then  dead  as  tenants  in  common,  or  to  be  equally  divided  parents  take 
among  children  then  living  and  the  issue  of  those  then  dead,  the  ^ts  betwwn 
issue  in  each  case  to  take  a  parent's  share,  the  issue  take  as  themselves, 
joint  tenants  inter  se.    In  these  cases  the  words  of  severance 
occur  once  only  and  are  limited  to  create  a  tenancy  in  common 
among  the  children  and  stirpes.    Penny  v.  Clarice,  1  D.  F.  &  J. 
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425 ;  M'^Oregor  v.  M^'Gregor,  1  D.  F.  &  J.  63 ;  HodyaorCe 
Trusts,  1  K.  &  J.  178 ;  Coe  v.  Bigg^  1  N.  R.  536 ;  Lanphier  v. 
Buck,  2  Dr.  &  Sm.  484 ;  In  re  Yates  ;  Bostock  v.  D*Eyncourt, 
(1891)  3  Ch.  53.  Shepherdson  v.  DaZe,  10  Jur.  N.  S.  156  may 
be  taken  to  be  overniled. 

But  a  gift  to  be  divided  among  children  living  at  a  certain 
date  and  the  issue  of  those  then  dead  as  tenants  in  common 
creates  a  tenancy  in  common  between  the  issue  by  force  of  the 
double  words  of  severance.  Lyon  v.  Coward,  15  Sim.  287  r 
Hodges  v.  Grant,  4  Eq.  140  ;  In  re  Sophia  Smith,  58  L.  J.  Ch. 
661 ;  Re  Quirk  ;  Quirk  v.  Qvdrk,  61  L.  T.  364 ;  37  W.  R  796. 
Coe  V.  Bigg,  1  N.  R.  536,  if  inconsistent  with  this  rule  may  be 
considered  overruled. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a  direction, 
that  the  children  of  parents  dying  are  to  stand  in  the  place  of 
the  parents  and  take  their  shares,  there  is  with  regard  to  the 
stirps  of  children  so  taking  a  severance  of  the  joint  tenancy, 
Heasman  v.  Pearse,  7  Ch.  275. 

E.  Tenants  by  entireties. 

Where  real  or  personal  property  was  before  the  Married 
Women's  Property  Act  given  to  a  husband  and  wife,  though 
with  a  declaration  that  they  were  to  be  joint  tenants,  they  held 
by  entiretiep,  and  on  the  death  of  one  the  other  took  not  jure 
a^crescendi,  but  by  virtue  of  the  original  limitation.  Co.  Lit. 
187  a ;  Kelly  v.  Pollock,  6  Jr.  C.  L.  367. 

In  the  case  of  real  estate  held  by  entireties,  neither  husband 
nor  wife  can  alienate  the  property  without  the  consent  of  the 
other,  nor  sever  the  tenancy.  Co.  Lit.  187  a,  b ;  Doe  v.  Parratt, 
5  T.  R.  652. 

In  the  case  of  personalty  the  right  of  the  wife  is  destroyed,  if 
the  husband  reduces  the  property  iuto  possession,  and  the  wife 
has  no  equity  to  a  settlement.  Atcheson  v.  Atcheson,  11 B.  485  ;. 
Ward  V.  Ward,  14  Ch.  D.  506  ;  In  re  Bryan ;  Godfrey  v.  Bryan^ 
14  Ch.  D.  516. 

It  would  seem,  however,  that  the  Court  would  preserve  the 
wife's  right  by  survivorship  by  preventing  the  husband  from 
alienating  the  property  during  her  life.  Atcheson  v.  Atcheson^ 
11  B.  485. 
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In  the  case  of  chattels  real  held  by  entireties,  the  husband  _^ili 
can  destroy  his  wife's  right  by  survivorship  by  alienating  the 
chattels  real.  In  the  report  of  the  case  of  Griite  v.  Locroft, 
Cro.  EL  287,  usually  cited  as  an  authority  on  this  question,  the 
tenancy  is  stated  to  have  been  joint  and  not  by  entireties.  It 
niay  have  been  a  joint  tenancy  created  before  maiTiage.  See 
2  Preston,  Abst.  67 ;  Foster  on  Joint  Ownership,  62. 

Where  husband  and  wife  are  tenants  by  entireties  a  decree  Effect  of 
absolute  for  divorce  makes  them  joint  tenants.     Thomley  v.  ^^^^f^®- 
Thornley,  (1893)  2  Ch.  229. 

A  gift  to  the  husband  and  wife  by  a  will  made  after  the  Married 
commencement  of  the  Married  Women's  Property  Act,  1882,  pro^rty  Act. 
(the  Ist  January,  1883),  creates  a  joint  tenancy  between  them. 
Thomley  v.  Thomley,  (1898)  2  Ch.  229. 
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CHAFTER    XXIX. 

ESTATES   IN    FEE   AND   IN   TAIL. 

I.  Words  of  Limitation  proper  to  pass  the  Fee. 

^fP-  1.  Words  of  limitation  were  never  necessary  to  pass  the  fee 

in  a  devise  of  lands  held  in  ancient  demesne.     Winch.  I. 


XXIZ. 


Devise  to  A.        A  device  to  a  man  and  his  heirs  gives  him  the  fee,  though  he 
may  be  a  bastaix],  and  can  have,  therefore,  only  heirs  of  his 
l>ody.     Idle  v.  Cook,  1  P-  W.  78. 
Devise  to  A.         A  devise  to  A.  and  his  lawful  heirs  carries  a  fee.     Simpson  v. 
heirs.  Ashworth,  6  B.  412 ;  Mathews  v.  OardineVy  17  B.  254. 

Devise  to  A.,        Soo,  too,  a  devise  to  a  man,  his  executors  and  administrators. 
And  adminis-    gives  him  the  fee.     Rose  d.  Vere  v.  Hill,  3  Burr.  1881. 
trators.  ^  devise  of  gavelkind  land  to  a  man  and  his  eldest   heir 

passes  the  fee.     Co.  Lit.  27  & 
The  ti'stotor         2.  The  testator  may,  however,  show  by  explanatory  expres- 
ihat  he^ineant  ^^^^^  ^^^^  ^^  ^^^^  the  word  heirs  as  equivalent  to  heirs  of  the 
V^t^^'vli^'™   bodv.     Doe  d.  Jeai^od  v.  Banister,  7  M.  &  W.  292  ;  JenHns  v. 

of  the  body.  •  '  ' 

Hughes,  8  H.  L.  671 ;  see,  too,  4  Mad.  67 ;  Biddvlph  v.  Leea^ 
E.  B.  &  E.  289 ;  6  W.  K.  592 ;  7  W.  R  309. 

A  devise  to  the  first  and  other  sons  of  a  tenant  for  life 
successively  and  their  respective  heirs  according  to  priority  of 
birth,  followed  by  a  gift  over  in  default  of  such  issue,  will  give 
the  sons  successive  estates  tail.  Hennessey  v.  Bray,  33  B.  96  ; 
Lewis  d.  Ormond  v.  Waters,  6  East,  337. 
Devise  to  sons       Where  land  was  devised  "to  the  sons  in  succession  of  A.,"  it 

was  held  that  this  was  an  attempt  to  give  the  sons  successive 
estates  in  fee,  and  that  the  Court  could  mould  the  devise  cy-pres 
by  giving  them  successive  estates  tail.  Studdert  v.  Vort 
Steiglitz,  23  L.  R  Ir.  564. 
Effect  of  gift  3.  Heirs  both  in  a  deed  and  will  will  be  held  equivalent  to  heirs 
of  heirs  to  a      of  the  body,  if  there  is  a  limitation  over  in  default  of  heirs  or  a 
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limitation  by  way  of  remainder  to  a  person  who  may  be,  or  to        Chap. 

several  persons  some  of  whom  may  be  collateral  heir  or  heirs  to  '■ — 

the  first  taker,  the  limitation  over  to  a  collateral  heir  showing  i^eir. 
that  by  heirs  the  testator  meant  heirs  of  the  body.      Webb 
V.  Hearing,  Cro.  Jac.  416 ;  Doe  d.  LittUdaXe  v.  SmeddZe,  2  B.  & 
Aid.  126 ;  Wall  v.  Wright,  1  D.  &  Wal.  1 ;  Earria  v.  Davis,  1 
Coll.  416 ;  In  re  Smith's  Estate,  27  L.  R  Jr.  121. 

The  rule  does  not  apply  where  the  gift  over  is  on  failure  of 
issue  ;  therefore,  a  gift  to  several  in  fee,  and  if  they  die  without 
issue  to  a  collateral  heir  wiU,  since  the  Wills  Act,  give  a  fee 
with  an  executoiy  devise  over,  as  it  would  before  the  Act  have 
given  an  estate  tail  by  force  of  the  giffc  over  being  in  default  of 
issue,  not  because  it  was  to  a  collateral  heir.  See  Qwynne  v. 
Berry,  I.  R  9  C.  L.  494 ;  Fay  v.  Fay,  5  L.  R  Jr.  274. 

4.  If  there  is  a  devise  to  A,  which  gives  A.  the  fee,  either  by  Effect  of  a  gift 
express  limitation  or  by  construction,  followed  by  a  gift  over  if  of  issue  upon 
he  dies  without  heirs  of  the  body  or  issue,  if  these  words  import  ?  ^r^^  devise 
an  indefinite  failure  of  issue,  A/s  estate  is  cut  down  to  an  estate 
tail     Tracy  v.  Olover,  cit  3  Leon.  130 ;  Derwi  v.  Slater,  6  T.  R 
335 ;  Dansey  v.  Oriffiihs,  4  Mau.  &  S.  61 ;  Tenny  v.  Agar,  12 
East,   253;   BomiUy  v.  James,  6  Taunt.   263;    Morgan  v. 
Morgan,  10  Eq.  99 ;  see  Bowen  v.  Lewis,  9  App.  C.  890. 

If,  however,  the  failure  of  issue  is  not  an  indefinite  failure  of 
issue,  there  is  no  necessity  for  this  consti*uction,  and  the  gift 
over  will  take  effect  as  an  executory  devise.  Right  v.  Da/y,  16 
East,  67  ;  Doe  d.  Kvng  v.  Frost,  3  B.  &  Aid.  546  ;  Parker  v. 
Bi/rks,  1  K.  &  J.  156 ;  Ex  parte  Davies,  2  Sim.  N.  S. 
114;  BUnston  v.  Warburton,  2  K.  &  J.  400;  McEnaUy  v. 
WeiheraU,  15  Jr.  C.  L  502 ;  Coltsmann  v.  Goltsmann,  L.  R  3 
H.  L.  121. 

It  appears  that  in  a  deed  a  limitation  over  upon  death  with- 
out such  issue  or  without  leaving  issue  will  not  cut  down  a 
previous  limitation  in  fee  to  an  estate  tail.  IdU  v.  Cook,  1  P. 
W.  70 ;  Olivant  v.  Wright,  9  Ch.  D.  646  ;  see  Morgan  v. 
Miyrgan,  10  Eq.  99. 

Words  of  limitation  appear  to  be  unnecessary  even  in  a 
deed,  to  pass  the  absolute  interest  in  an  estate  pur  avire  vie. 
Brefium  v.  Boyne,  16  Ir.  Ch.  87. 

T.w.  z 
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Chap. 
XZIZ. 


In  a  devise  to  A.,  her  heirs  and  assigns  for  life  and  after  her 
death  without  issue  over  the  words  for  life  were  rejected  as 
inconsistent.     Wood  v.  AiTdey,  W.  N.  1884,  133. 


In  what  case 
a  fee  passes 
without  words 
of  limitation 
in  wills  before 
the  Wills  Act 


Devise  of 
property  or 
estate, 


moiety,  part 
or  share. 


II.  Where  the  Fee  will  pass  without  Words  of 

Limitation. 

A.  Wills  before  the  Wills  Act. 

In  wills  before  the  Wills  Act  a  devise  of  lands  to  A.  without 
words  of  limitation  gives  only  an  estate  for  life.  But  the  Courts 
are  anxious  to  lay  hold  of  any  indication  of  intention,  that  more 
than  a  life  estate  was  meant  to  pass. 

The  words  "  freely  to  be  possessed  and  enjoyed  '*  will  not  pass 
the  fee.    Doe  d.  Ashby  v.  Baines,  2  C.  M.  &  R.  23. 

1.  But  the  fee  passes  by  the  words  property  or  estate,  even  if 
accompanied  by  words  of  locality.    Doe  d,  Pottow  v.  Fricker, 

6  Ex.  510  ;  Bentley  v.  Oldfield,  19  B.  225 ;  Phillips  v.  AUen^ 

7  Sim.  446 ;  White  v.  Coram,  3  K.  &  J.  652 ;  OoUamann  v. 
Coltamann,  L.  R  3  H.  L.  121 ;  see  Bowen  v.  Lewis,  9  App.  C, 
890. 

But  the  words  must  be  found  in  the  operative  part  of  the 
devise  in  order  to  have  the  effect  of  enlarging  the  gift  Doe  v. 
Clayton,  8  East,  141 ;  Burton  v.  White,  1  Ex.  526 ;  2  Ex.  797  ; 
HiU  V.  Brown,  (1894)  A.  C.  125. 

Thus  a  mere  recital  of  an  intention  to  dispose  of  all  the 
testator's  estates  or  property  is  not  enough  to  pass  the  fee, 
unless  these  words  are  brought  down  into  and  incorporated 
with  the  devise.    Denn  v.  Oaskin,  2  Cowp.  657 ;  Doe  v.  AUen, 

8  T.  R.  497. 

2.  So,  too,  the  fee  passes  by  the  words  moiety,  part,  share,  or 
any  equivalent  expression  capable  of  describiDg  the  extent  and 
sum  of  the  testator's  interest  as  well  as  the  substance  of  the 
gift.  Doe  d.  Atkinson  v.  Fawcett,  3  C.  B.  274 ;  Paris  v. 
Miller,  5  Mau.  &  S.  408 ;  Manning  v.  Taylor,  L.  R  1  Ex.  235  ; 
Re  De  la  Hunt  and  Pennington's  Contract,  57  L.  T.  874 ; 
HiU  V.  Brovm,  (1894)  A.  C.  125. 

But  the  moiety,  part,  or  share  must  exist  as  such  at  the  date 
of  the  devise.     ColcUrugh  v.  Colclough,  I.  R  4  Eq.  263. 
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The  rule  does  not  apply  to  the  case  of  a  series  of  formal        j^^ 

limitations,  so  as  to  affect  one  gift  in  the  midst  of  several  life    

estates.    Re  Arnold's  Estate,  33  B.  163. 

3.  A  fee  passes,  if  there  is  a  chai-ge  on  the  devisee  personally,  Effect  of  a 
or  in  respect  of  the  property  devised,  whether  the  charge  be  a  Jj^^  ^^^S^ 
6um  in  gross  or  an  annual  sum.    MaMhews  v.   Wind/ross,  2 

K.  &  J.  406 ;  PichwdZ  v.  Spencer,  L.  R  6  Ex.  190 ;  ib.,  7  Ex. 
106. 

It  is  immaterial,  whether  the  payment  is  upon  a  contingency 
or  not  Doe  d,  Thome  v.  PhiUips,  3  B.  &  Ad.  753 ;  Abrcums 
V.  Winshwp,  3  Russ.  350. 

.  And  a  fee  has  been  held  to  pass,  where  a  mere  discretionary 
trust  was  imposed  upon  the  devisee.  Lloyd  v.  Jackson,  L.  B. 
1  Q.  B.  571 ;  ib.,  2  Q.  B.  269. 

But  the  fee  will  not  pass,  if  sums  are  merely  charged  upon 
the  land  generally  and  not  upon  the  land  in  the  hands  of  the 
devisee ;  thus  a  devise  after  or  subject  to  certain  payments  will 
not  carry  the  fee.  Moor  v.  Denn  d,  MeUor,  1  B.  &  P.  558 ;  2 
B.  &  P.  247 ;  Doe  d.  Sams  v.  Oarlick,  14  M.  &  W.  698  ;  Vick 
v.  Siuter,  3  K  &  B.  219 ;  Burton  v.  Power,  3  K.  &  J.  170. 

And  where  there  is  a  devise  subject  to  a  charge  on  a  devisee 
without  words  of  limitation,  and  another  devise  in  exactly  the 
same  words  not  subject  to  a  charge,  the  latter  will  not  carry  the 
fee.  Might  d.  Compton  v.  Compton,  9  East,  267 ;  Morris  v. 
Hoyd,  33  L.  J.  Ex.  202. 

An  express  estate  for  life  will  of  course  not  be  enlarged  by  a 
charge.  Willis  v.  Lucas,  1  P.  W.  472 ;  Doe  d.  Burdett  v. 
Wrighte,  2  B.  &  A  710. 

Nor  will  an  indefinite  devise,  if  it  appears  from  the  will  that 
only  a  life  estate  was  meant  to  be  given.  BoUon  v.  Bolton, 
L.  R  5  Ex.  145. 

4.  A  fee  passes,  if  the  land  is  given  over  in  a  manner  in-  Gift  over 
consistent  with  a  life  estate.  ^^°a*life^* 

a.  Thus  a  fee  is  implied  from  a  devise  over  upon  death  of  estate. 

the  devisee  under  twenty-one,  or  at  any  other  specified  time. 

Doe  v.  Gvmdall,  9  East,  400 ;  Frogmorton  v.  Holiday,  3  Burr. 

1618 ;  1  W.  Bl.  535 ;  Re  English,  2  Jr.  C.  L.  284 ;  Burke  v. 

Annis,  11  Ha,  232. 

z  2 
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Chap. 
XZIX. 


Effect  on  a 
devise  to 
child reD  of  a 
gift  over  if  the 
parent  dies 
without 
children. 


Devise  of  rents 
and  profits 
carries  the  fee. 


Exception 
carries  as 
large  an  estate 
as  the  pro- 
perty out  of 
which  it  is 
excepted. 

The  estate  of  a 
cestui  qxietrust 
is  commensu- 
rate with  that 
of  the  trustee. 


6.  A  fee  is  also  implied,  if  the  gift  over  is  upon  death  before 
a  certain  age  and  without  issue  living  at  the  death.  Toovey  v, 
Basaett,  10  East,  460;  In  re  Harrison's  EstoUe,  5  Ch.  408, 
See  CUvridge  v.  Arnold,  W.  N.  1880, 141 ;  Yarrow  v.  Knightly, 
8  Ch.  D.  736. 

It  makes  no  diflFerence  whether  the  devise  is  vested  or  con- 
tingent.   In  re  Harrison's  Estate,  supra. 

c.  It  seems  doubtful  whether,  where  there  is  an  indefinite 
devise  to  children,  a  mere  gift  over,  if  the  parent  dies  without 
such  issue,  will  give  the  children  the  fee.  See  Doe  d.  Cannonr 
V.  Rucastle,  8  C.  B.  876. 

But  if  the  fee  is  then  expressly  given  over,  it  seems  the 
children  would  also  take  the  fee.  Robinson  v.  Oray^  9  East^  1  ; 
Hutchinson  v.  Stephens,  1  Kee.  240 ;  see,  too.  Re  P6ULard'» 
Estate,  3  D.  J.  &  S.  541. 

5.  A  devise  of  rents  and  profits  or  of  the  income  of  land» 
carried  an  estate  for  life  in  the  lands  before  the  Wills  Act,  and 
since  the  Act  it  canies  the  fee.  ManTiox  v.  Greener,  14  Eq, 
456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits  for  a 
time  that  may  last  for  ever.  Bunbury  v.  Doran,  I.  R  9  C.  L. 
284. 

But  a  devise  of  a  specific  annual  sum  out  of  land,  though  it 
happens  to  be  the  whole  amount  of  the  rents  and  profits,  will 
not  carry  the  land.     Going  v.  Hanlon,  I.  R.  4  C.  L.  144. 

6.  Where  property  is  excepted  out  of  a  devise  in  fee,  the 
exception  will  carry  as  large  an  interest  as  the  devise  out  of 
which  it  is  excepted.  Doe  d,  Knott  v.  Lawton,  4  Bing.  N.  C- 
455 ;  6  Sc.  303 ;  HUl  v.  Rattey,  2  J.  &  H.  634 ;  BeanM  v. 
Bennett,  2  Dr.  &  Sm.  266. 

7.  The  estate  of  a  cestui  qui  trust  is  commensurate  with 
that  of  his  trustee,  and  therefore,  where  land  is  devised  to  a 
trustee  and  his  heirs  in  trust  for  a  person  without  words  of 
limitation,  the  latter  takes  the  fee.  Moore  v.  Cleghom,  10  B. 
423 ;  16  L.  J.  Ch.  469 ;  17  ib., 400 ;  Knighty,  Sdby,  3  Sc.  N.  R 
409 ;  3  M.  &  Gr.  92  ;  Challenger  v.  Shepherd,  8  T.  R  597 ;  Smith 
v.  Smith,  11  C.  B.  N.  S.  121 ;  see  In  re  Whiston's  Settlement ; 
LovaM  V.  WiUiam^on,  (1894)  1  Ch.  661. 
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So  under  a  devise  to  trustees  in  fee  upon  trust  for  a  life        c^»P- 

tenant  ii?ith  remainder  in  trust  for  a  class  without  words   of 

limitation,  the  remaindermen  take  the  fee.  Knight  v.  Selby, 
3  Sc.  N.  R  409 ;  3  M.  &  Gr.  92;  Maden  v.  Taylor, 45  L.  J.Ch. 
569. 

The  fact  that  there  are  executory  gifts  over  does  not  prevent 
the  application  of  the  rule,  so  far  as  the  gifts  over  do  not  take 
•effect     Yarrow  v.  Knightly,  8  Ch.  D.  736. 

The  above  rule  does  not  apply,  where  the  trustees  take  for 
the  benefit  of  ulterior  devisees  as  well.  In  re  Pollard's  Estate, 
3  D.  J.  &  S.  541 ;  see  Sherwin  v.  Kenny,  16  Jr.  Ch.  138 ; 
Blackhall  v.  Oibson,  4  L.  R.  Ir.  49. 

B.  Now,  by  sect   28  of  the  Wills  Act,  a  devise  without  Effect  of  the 
words  of  limitation  passes  the  fee  or  other  the  whole  estate  passing  the 
or  interest,  which  the  testator  had  power  to  dispose  of  by  will,  ^®®* 
unless  a  contrary  intention  shall  appear  by  the  will. 

The  fact,  that  the  will  contains  other  devises  with  words  of 
limitation,  will  not  prevent  a  devise  without  such  words  from 
passing  the  fee.     Wisden  v.  Wisden,  2  Sm.  &  G.  396. 

Nor  will  a  power  given  to  the  devisee  to  appoint  the  property 
generally  to  her  children  cut  a  devise  without  words  of  limitation 
down  to  a  life  estate.    Brook  v.  Brook,  3  Sm.  &  G.  280. 

But  a  devise  without  words  of  limitation,  followed  by  a  devise  Contrary 
of  the  same  property  to  another  person  with  words  of  limitation, 
will  give  the  first  devisee  a  life  interest  only.     Chravenor  v. 
Watkins,  L.  R  6  C.  P.  500. 


III.  Words  of  Limitation  pboper  to  pass  an 

Estate  Tail. 

Copyholds  not  being  within  the  statute  de  donis  are  entail-  Copyholds. 
able  only  by  custom.  In  the  absence  of  custom  a  devise  of 
•copyholds  in  words  which  would  create  an  estate  tail  in  free- 
holds will  give  a  fee  simple  conditional  on  the  birth  of  issue. 
Doe  d.  Blesa/rd  v.  Simpson,  3  M.  &  G.  929;  Hardcastle  v. 
Bennison,  10  C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  the  What  words 
words  "  heirs  of  the  body  "  or  "  issue."  e^^  J^ 
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c1l*P-  And  a  devise  to  A.  and  his  heirs  male,  or  to  A.  and  his  heirs 
lawfully  begotten,  is  an  estate  tail.     Baker  v.   Wcdl,  1  Ld. 


Kaym.  185 ;  Tufndl  v.  Borrell,  20  Eq.  194 ;  Nanfan  v.  Legh, 

7  Taunt.  85  ;  Good  v.  Good,  7  E.  &  B.  295. 
In  the  case  of  a  deed  such  words  pass  a  fee.     Co.  Lit.  sec. 

31. 
^widded  Words  of  limitation  superadded  to  the  words  heirs  of  the 

words  of  limi.  body  will  not  cut  down  the  estate  tail  of  the  ancestor.    Denn  d. 

tation  and 

distribution.     Gearing  v.  Shenton,  Cowp.  410. 

Nor  will  such  words  as  "  the  elder  son  of  the  ancestor  to  be 
preferred  to  the  second  or  younger  son,"  as  they  merely  indicate 
the  notion  the  testator  incorrectly  entertained  of  the  descent  of 
an  estate  tail.    Fetherston  v.  Fetheraton,  3  CI.  &  F.  67. 

And  probably  a  devise  to  A.  and  the  heirs  of  his  body  a» 
tenants  in  common  would  give  A.  an  estate  tail,  notwithstand- 
ing Doe  d.  Strong  v.  Goff,  11  East,  668.  See  2  Bl.  55,  58 ; 
3  J.  &  Lat.  54. 

wtjaTtail^e  ^^^  *^®  heirs,  where  the  word  is  to  be  used  as  a  word  of 
inheritance       limitation,  must  be  the  heirs  of  the  ancestor.     Therefore  a 

must  be 

limited  to  the  devise  to  the  husband  for  life,  with  remainder  to  the  heirs  of 
b^  of  the  ^^®  ^^^y  ^^  ^^^  husband  and  wife,  will  not  give  an  estate  tail,, 
ancestor.  because  no  person  can  be  supposed  to  include  in  himself  the 

heirs  of  himself  and  somebody  else.    Fearne,  C.  R.  38 ;  see,  too, 

AUgood  V.  WitherSy  2  Burr.  1107. 

But  a  devise  to  the  husband  and  wife,  with  remainder  to  the 

heirs  of  the  body  of  the  husband  and  wife,  gives  them  a  joint 

estate  tail.    Fearne,  C.  R  38. 
Distinction  A  devise  to  husband   and  wife  for  life,  with  remainder  to 

between.  heuB 

^  the  body  of  the  heirs  on  the  body  of  the  wife  by  the  husband  to  be 
SirTon^e  ^©gotten,  vests  in  both  an  estate  tail;  but  if  the  remainder 
body  of  the      be    limited   to  the  heirs  of   the  body  of  the  wife   by  the 

wife  begotten.  .  ^      .r  ^ 

husband  to  be  begotten,  the  wife  alone  has  an  estate  tail, 
the  word  heirs  in  the  latter  case  being  considered  as  applied 
to  the  wife  only.  Alpaaa  v.  Watkins,  8  T.  R  516;  Denn  v. 
GUlott,  2  T.  R  431 ;  Frogmorton  d.  Bobinaon  v.  Whan^y,  2  W. 
Bl.  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  remainder  to 
the  heirs  of  the  husband  on  the  body  of  the  wife  begotten. 
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gives  the  husband  an  estate  in  special  tail.     Roe  d,  Aiatrop  v.       ^JL 


Aiatrop,  2  W.  Bl.  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder  to  the 
heirs  to  be  begotten  on  the  body  of  the  wife  by  the  husband, 
gives  the  wife  no  estate  tail,  because  the  heirs  are  not  applied 
to  her  body.     Ooaaage  v.  Taylor,  Sty.  325. 

Where  there  is  a  joint  limitation  for  life  to  two  persons  who  Effect  of 
may  by  possibility  intermarry  (even  though    they  may  be  to  the  heirs 
respectively  married  already),  with  remainder  to  the  heirs  of  ^f  J^ygy^l^ 
their  bodies,  they  take  an  estate  tail.     Co.  Lit.  25  b.  sec.  25.       ancestors 

So,  too,  a  devise  to  a  man  and  the  heirs  of  his  body  by  a  intermarry. 
second  wife  gives  him  an  estate  tail  executed  in  possession, 
though  the  devisee  had  a  wife  at  the  time.     Fearne,  C.  R  35 ; 
Vent.  228. 

And  a  devise  to  the  wife  for  life,  with  remainder  to  the  heirs  Tenant  in  taU 
of  her  body  by  the  testator,  where  the  testator  has  no  issue  by  uty^oFiMue" 
his  wife,  nevertheless  makes    the  wife  tenant  in  tail  after  ^^'i^c'- 
possibility  of  issue  extinct.    Piatt  v.  Powlea,  2  Mau.  &  S.  65. 

A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  tail.  Devise  to  a 
Parkin  v.  Knight,  15  Sim.  83 ;  Wright  v.  Wright,  1  Ves.  Sen.  heirs  of  his 
409 ;  Harris  v.  Davis,  1  Coll.  416 ;   Oreemvay  v.  Greenway,  ^^^' 
2  D.  F.  &  J.  128. 

And  a  similar  construction  has  sometimes  been  placed  upon  a  construction 
devise  to  A.  or  his  heirs,  both  before  and  since  the  Wills  Act.  ^^^^l^ 
See  Bead  v.  SneU,  2  Atk.  642,  p.  645 ;  LaMan  v.  Reynolds,  heirs. 
9  Ha.  797 ;  Adshead  v.  WiUetta,  29  B.  358. 

Such  a  devise  would,  however,  probably  now  be  held  to  be 
substitutional  in  wills  since  the  Wills  Act,  as  it  is  no  longer 
necessary  to  change  "or"  into  "and,"  in  order  to  give  the 
devisee  the  fee.  Wingfidd  v.  Wingfield,  9  Ch.  D.  658.  See 
Par807i8  V.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent  to 
heir  of  the  body,  where  there  has  been  a  direction,  that  the 
land  shall  descend  to  the  heirs ;  as,  for  instance,  where  there 
was  a  devise  to  A.  for  life,  and  then  to  descend  to  his  female 
heir,  whether  sister  or  daughter.  Lewthwaite  v.  Thompson, 
36  L.  T.  N.  S.  910 ;  Fay  v.  Fay,  5  L.  R.  Ir.  274 ;  see  Re  Score  ; 
Tohrum  v.  Score,  57  L.  T.  40. 
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C.  With  regard  to  realty,  "the  word  issue  in  a  will  primd 
facie  means  the  same  thing  as  heirs  of  the  body,  and  is  to  be 
of  devises  to  a  construed  as  a  word  of  limitation."  Per  Parke,  B.,  in  Slater  v. 
man^and  his     j)angerjldd,  15  M.  &  W.  263. 

Thus  a  devise  to  A.  and  his  issue,  or  to  several  and  their 
issue,  as  tenants  in  common,  would,  it  seems,  give  estates  taiL 
Martm  v.  SuAinndl,  2  B.  249 ;  Beaver  v.  Nowell,  25  B.  551 ; 
Campbell  v.  BouskeU,  27  B.  325. 

A  devise  to  A.  and  his  issue  living  at  his  death  has  been  held 
to  give  an  estate  tail.  University  of  Oxford  v.  Clifton,  1  Ed. 
473. 

A  devise  to  A.  and  his  issue,  and  the  heirs  of  such  issue,  with 
a  gift  over  in  default  of  issue,  before  the  Wills  Act,  has  the  same 
eflfect    Franklin  v.  Lay,  6  Mod.  268 ;  2  Bl.  59  n. 

But  a  devise  to  A.  and  his  issue  as  tenants  in  common,  if 
more  than  one,  the  tenancy  in  common  being  applied  to  the 
issue  only,  or  to  A.  and  his  issue  to  be  divided  among  them  as 
A.  should  appoint,  where  there  are  words  to  carry  the  fee,  gives 
A.  an  estate  for  life,  with  remainder  to  his  issue  in  fee.  Doe  dL 
Oilman  v.  Elvey,  4  East,  313 ;  HocJdey  v.  Mawbey,  1  Ves.  Jun. 
142.  In  Doe  d.  Davy  v.  BwmsaU,  6  T.  R  30 ;  1  B.  &  P.  215, 
the  word  issue  was  explained  to  mean  children  by  the  gift  over, 
if  such  issue  died  without  issue. 

And  a  devise  to  several  and  their  issue  and  their  heirs  as 
tenants  in  common  gives  an  estate  tail,  according  to  the  rule  in 
Wild's  Case  (post),  if  there  are  no  issue  at  the  date  of  the 
devise.  UnderhUl  v.  Roden,  2  Ch.  D.  494 ;  Co.  Lit  9  a.  See 
CamceUor  v.  Cancellor,  11  W.  R  16. 


Effect  of 
words  of 
distribution 
applied  to  the 
issue  only. 


The  rule  in 
WiUPs  Case 
applies  to  a 
limitation  to  a 
man  and  his 
issue  in  fee 
as  tenants 
in  common. 


IV.  Words  occasionally  used  as  Words  of  Limttatiok. 


Words  son  A.  The  wo]*ds  son  and  child  may  be  used  as  words  of  limita* 

and  child  used    a.^.  «  iii  !••  • 

as  words  of      tion,  if  the  testator  has  clearly  shown  his  intention  so  to  use 

limitation.       them.    "  If  the  word  son  be  not  used  as  a  designalio  personcp, 

but  with  a  view  to  the  whole  class,  or  as  comprisiug  the  whole 

of  the  male  descendants  severally  and  successively,  then  it  is 
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the  manifest  intention  of  the  testator  to  give  an  estate  tail."       S^m 
MeUish  v.  MeUish,  2  B.  &  C.  520.  ^— 

Thus,  if  the  devise  is  to  A.,  or  to  A.  for  life,  and  if  he  dies 
not  having  a  son  over,  A.  takes  an  estate  in  tail  male  in  a  case 
before  the  Wills  Act.  Bifield'a  Case,  cited  1  Vent.  231 ;  S.  0. 
^sub  nora.  Milliner  y,  RobiTison,  1  Moore,  682,'  pi.  939 ;  Re  Bird 
'and  Barnard's  Contract^  59  L.  T.  166. 

The  same  is  the  case  if  the  devise  be  to  A.  for  life,  and  then 
to  his  son  if  he  has  one,  and  in  default  of  such  issue  over. 
Robinson  v.  Robinson^  1  Bun*.  38 ;  2  Ves.  Sen.  225 :  3  Att. 
736 ;  MdLish  v.  Mdlish,  2  B.  &  C.  520 ;  Doe  d.  Oarrod  v. 
Oarrod,  2  B.  &  Ad.  87  ;  Murphy  v.  Johnston,  6  Jr.  Ch.  230 ; 
Bell  V.  Bdl,  15  Jr.  Ch.  517  ;  Andrew  v.  Andrew,  1  Ch.  D.  410; 
see  Bowen  v.  Lewis,  9  App.  C.  890. 

But  a  devise  to  A.  for  life,  and  then  to  such  son  as  she  may 
leave,  and  his  heira  and  assigns,  goes  to  all  the  sons  of  A.  as 
joint  tenants.    Beauchani  v.  Usticke^  .W.  N.  1880, 14. 

B.  The  term  "  eldest  son  "  is  less  susceptible  of  a  collective  Eldest  son. 
meaning  than  son  or  child.     But  it  will  receive  this  meaning  if 

the  intention  is  clear.  Doe  d.  Bxirrin  v.  GhorUon,  1  Scott 
N.  R  290 ;  1  M.  &  Gr.  429 ;  Lewis  v.  Puxley,  16  M.  &  W.  733; 
deary's  Trust,  16  Ir.  Ch.  438  ;  In  re  Childe ;  ChUde-Pember- 
ion  V.  Childe,  W.  N.  1883,  48. 

And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son  for  As  between 
life,  and  so  on  to  the  eldest  son  of  the  family,  an  estate  tail'  in  ^  ^he  father 
remainder  will  be  given  to  A.,  and  not  to  his  eldest  son,  so  as  to  ?F  ®°?  *^®^ 
take  in  the  largest  number  of   descendants.     Forsbrook  v.  the  former. 
Farsbrook,  L.  R  3  Ch.  93. 

C.  In  the  same  way  the  word  children  may  be  a  word  of 
limitation. 

1.  Thus  a  devise  to  A.  to  hold  to  him  and  his  children  for  children  used 
ever,  or  to  A.  and  his  children  for  ever,  or  to  A.  and  his  children  ^tetion.^^ 
lawfully  begotten  for  ever,  gives  A.  an  estate  tail.  Davie  v. 
Stevens,  Dougl.  321 ;  Broadhv/rst  v.  Morris,  2  B.  &  Ad.  1 ; 
Wood  V.  Baron,  1  East,  259 ;  Roper  v.  Roper,  L.  R  3  C.  P.  32 ; 
36  L.  J.  C.  P.  27  ;  37  ib.  7.  See,  too.  Doe  d,  Oigg  v.  Bradley, 
16  East,  399. 

In  such  cases  children  would  seem  to  be  a  word  of  limitation 
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^^aj^        quite  independently  of  the  so-called  rule  in  Wild's  Casey  6 
Rep.  17. 


Devise  to  A.  ^  ^  devise  of  all  the  testator's  property  to  A.  and  his 
*?!i ,  children  in  succession  gives  A.  an  estate  tail.    Earl  of  Tyrone 

children  in  -,        -r^-r^A-r         *^  ^ttt 

succession.       V.  Marquis  of  Waterford,  1  D.  F.  &  J.  613 ;  see  SnowbaU  v. 

Proctor,  2  Y.  «fe  C.  C.  478. 
Role  in  2.  A  simple  devise  to  A.  and  his  children,  where  A.  has 

Wild  s  Com,    ^^  children  at  the  time  of  the  devise,  gives  him  an  estate 

tail.     WiUIs  Case,  6  Rep.  17 ;    Clifford  v.  Koe,  5  App.  C. 

447. 

And  for  this  purpose  a  child  enfi  ventre  at  the  date  of  the 

will  is  considered  as  non-existent.    Moper  v.  Roper,  L.  K  3 

0.  P.  32. 
Power  to  The  rule  applies,  though  the  testator  may  expressly  give  the 

property  to  parent  a  power  of  appointing  the  property  in  question  among 
iiiStenr*  ^  children.  SeaU  v.  Barter,  2  B.  &  P.  485 ;  aifford  v. 
%vith  an  estate  Brooke,  I.  R  10  C.  L.  179;    2  L.  R  Ir.  184;   S.  C.  nom. 

taiL 

Clifford  V.  Koe,  5  App.  C.  447.    See  In  re  Moyle's  EstaJte,  1 
L.  R.  Ir.  155. 
Exceptions.  3.  There  may^  however,  be  an  intention  shown  that  the  parent 

was  not  to  take  an  estate  tail. 

Thus,  in  Bvffar  v.  Bradford,  2  Atk.  220,  the  testator  showed 

that  he  contemplated  the  mother  and  children  as  taking  joint 

interests  at  a  period  subsequent  to  hiu  death.    And  in  Orieve  v. 

Grieve,  4  £q.  180,  where  there  was  a  devise  of  a  house  to  the 

testator's  nieces  and  their  children,  and  if  they  have  not  any 

over,  a  direction  that  the  furniture  was  to  go  with  the  house 

was  held  sufficient  to  show  that  an  estate  tail  could  not  have 

been  intended. 

If  there  are  4.  If  there  are  any  children  living  at  the  time  of  the  devise, 

aUhTdatTof  ^^  *®"^  children  is  primA  fade  not  a  word  of  limitation. 

the  devise       Byng  V.  Byng,  10  H.  L.  171 ;  Dates  d.  Hatterly  v.  Jackson, 

primd/acU      2  Str.  1172 ;  Jeff'ery  v.  Honywood,  4  Mad.  398. 

{imitation.  °        ^^^  ^^^^  ^^^^  bends  to  evidence  of  a  contrary  intention ; 

Contrary  thus,  a  direction  that  certain  things  are  to  go  as  heirlooms  with 
the  estate,  is  sufficient  to  rebut  a  joint  tenancy,  and  to  show 
that  an  estate  tail  was  intended  to  be  given.  Byng  v.  Byng, 
10  H.  L.  171. 
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By  analogy  to  the  rule  in  Wild's  Case  a  devise  to  A.  and  his        Chap. 

sons  in  tail  male,  and  for  want  of  such  issue  male  over,  where  

A.  has  no  sons,  gives  him  an  estate  tail.     Wharton  v.  Oreaham, 
2  W.  Bl.  1083 ;  see  Sparling  v.  Parker,  29  B.  450. 

A  devise  to  A.  and  B.  as  tenants  in  common,  and  in  their 
respective  proportions  to  their  children,  or  according  to  their  wills, 
gives  the  fee  to  A.  &  B.  with  an  executory  devise  at  the 
death  of  each  to  his  children  or  devisees.  Be  BuchmoLster's 
Estate,  47  L.  T.  514. 

The  rule  in    WUcCs   Case   does   not   apply   to   personalty.  The  rule  in 
Avdsley  v.  Horn,  26  B.  196 ;  1  D.  F.  &  J.  226.  does  not  ^ly 

to  personalty. 

V.  The  Rule  in  Shelley's  Case. 

The  construction  of  devises  to  heir  and  heirs  of  the  body,  after 
a  prior  estate  of  freehold  in  the  ancestor,  is  governed  by  the  so- 
called  rule  in  SheUey'a  Case. 

It  may  be  laid  down  generally,  that  whei'e  the  ancestor  by  I?f,r^®  J? 
any  will  takes  an  estate  of  freehold,  whether  by  implication  or  stated. 
direct  limitation,  and  whether  it  may  or  may  not  determine  in 
his  lifetime,  and  in  the  same  will  an  estate  is  limited  by  way 
of  remainder,  either  mediately  or  immediately,  to  his  heirs  or 
the  heirs  of  his  body,  in  such  case  the  heirs  are  always  words 
of  limitation  of  the  estate  and  not  words  of  purchase,  and 
therefore  the  ancestor  takes  an  estate  in  fee  or  in  tail  as  the 
case  may  be.  Shelley's  Case,  1  Bep.  93  b. ;  Feame  C.  R  33,  40 ; 
Pybvs  V.  Mitford,  1  Ventr.  372 ;  Curtis  v.  Price,  12  Ves.  99. 

The  two  limitations  must  be  in  the  same  instrument,  but  the 
Court  considers  a  will  and  codicils  for  this  purpose  as  one  in- 
strument.   Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

The  rule  applies  equally  to  limitations  of  freehold  and  copy- 
hold estates,  and  to  estates  pur  autre  vie.  Doe  d.  Jeff  v. 
Bobinson,  8  B.  &  C.  296 ;  2  M.  &  Ryl.  249  ;  see  2  D.  &  War. 
327  ;  Crazier  v.  Crazier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both  equit- 
able, even  where  the  first  is  for  the  separate  use  of  a  married 
woman.  Spence  v.  Spence,  12  C.  B.  N.  S.  199 ;  Fearne,  C.  R 
56 ;  Pitt  V.  Jackson,  2  B.  C.  C.  51. 
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Application  of 
the  rule  wliere 
the  limitation 
is  to  the  heirs 
or  the  heirs  of 
the  body  of 
the  ancestor. 


Restrictions 
upon  the 
estate  of  the 
ancestor  are 
immaterial. 


It  does  not  apply  to  cases,  where  one  limitation  is  legal  and 
the  other  equitable.  Right  y.  Creber,5B.&D  C.  866;  Collier 
V.  McBean,  34  L.  J.  Ch.  555. 

The  rule  does  not  apply  so  as  to  destroy  intermediate  contin- 
gent limitations  by  merger,  even  in  cases  before  8  &  9  Vict  c. 
106.    Lewis  Bowies'  Case,  11  Rep.  80 ;  Fearne  C.  K.  36. 

Nor  does  it  apply  where  the  estate  to  the  heir  is  limited,  not 
by  way  of  remainder,  but  by  way  of  executory  devise.  Lloyd 
V.  Carew,  Prec.  Ch.  72 ;  Show  P.  C.  137 ;  see  Feame,  275 ; 
Plunket  V.  Holmes,  1  Lev.  11  ;  Baym.  28 ;  Feame,  341 ;  Crofts 
V.  MiddUton,  2  K  &  J.  194 ;  8  D.  M.  &  G.  192 ;  see  In  re 
White  dk  HincUe's  Contrdct,  7  Ch.  D.  201 ;  Richardson  v. 
Harrison,  16  Q.  B.  D.  85. 

The  rules  of  consti*uction  with  reference  to  cases  coming 
within  the  operation  of  the  rule  in  SheUej/s  Case  are  settled  by 
the  leading  cases  of  Jesson  v.  Wright,  2  Bl.  1,  and  Roddy  v. 
Fitzgerald,  6  H.  L.  823. 

A.  Where  the  words  heir  or  heirs  of  the  body  are  used  in 
the  limitation  of  the  inheritance  the  rule  applies — 

1.  Although  the  limitation  of  the  freehold  to  the  ancestor 
may  be  followed  by  words  clearly  indicating  an  intention  that 
his  estate  is  to  be  for  life  only. 

Thus,  it  is  immaterial,  that  the  estate  of  the  ancestor  may  be 
declared  to  be  "  for  life  and  no  longer : "  Roe  d.  Thong  v. 
Bedford,  4  Mau.  &  S.  362  ;  1  B.  C.  C.  313 ;  Robin^son  v.  Robin- 
son,  1  Burr.  38 ;  3  B.  P.  C.  180 ;  2  Ves.  Sen.  225 ;  Macnanuura 
V.  Dillon,  11  L.  R  Jr.  29 ;  that  he  is  made  unimpeachable  for 
waste :  Jon^  v.  Morgan,  1  B.  C.  C.  206 ;  Bennett  v.  Earl  of 
TamkerviUe,  19  Ves.  170  ;  that  powers  are  expressly  given  him 
which  would  be  implied  if  he  were  tenant  in  tail,  such  as 
powers  to  jointure  and  make  leases :  R.  v.  Melling,  1  Vent 
225 ;  BwUe  v.  Coleman,  2  Vem.  668  ;  Jones  v.  Morgan,  1  B. 
C.  C.  206 ;  Broughton  v.  Langley,  2  Ld.  Raym.  873 ;  that  his 
estate  is  made  subject  to  the  obligation  of  keeping  the  build- 
ings in  repair :  Jesson  v.  Wright,  2  Bl.  1 ;  that  there  is  a 
restraint  upon  alienation  for  longer  than  his  life:  Perrin  v. 
Blake,  1  W.  Bl.  672 ;  Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698; 
that,  where  there  is  no  executory  trust,  there  is  a  declaration 
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that  special  care  should  be  taken  that  it  should  never  be  in  the        ^^^p- 

XXIX. 

power  of  the  ancestor  to  dock  the  entail :  Leonard  v.  Ea/rl  of  

Svssex,  2  Yern.  526 ;  and  that  there  is  a  limitation  to  trustees 
to  preserve  contingent  remainders.  Wright  v.  Pearson,  Amb. 
358 ;  1  Ed.  119. 

2.  The  rule  applies,  where  words  of  limitation  are  superadded  Words  of 
to  the  limitation  to  the  heirs  or  heirs  of  the  body,  provided  such  superadded  to 
words  are  not  inconsistent  with  the  nature  of  the  descent  pointed  ^u^ou^k^ 
out  by  the  first  words,  for  such  words  may  be  looked  upon  as  an  i*  *  Y^^  ^^ 

.  1^  *  purchase. 

explanation  of  what  tbe  testator  supposed  to  be  the  course  of 
the  descent  under  an  estate  tail,  and  eo^reaaio  eorv/m  quce  tacite 
inav/rU  nihil  operatur. 

Thus,  words  limiting  the  estate  of  the  heirs  to  a  life  estate,  or 
to  a  life  estate  without  power  to  sell  or  dispose,  will  be  rejected. 
Doe  d.  Elton  v.  Stenlake,  12  East,  515  ;  Hugo  v.  Williama,  14 
Eq.  224  ;  Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698. 

The  same  will  be  the  case  with  words  of  limitation  in  fee  or 
in  tail,  superadded  to  the  word  heirs  or  heirs  of  the  body. 

Thus  a  limitation  to  the  heirs  of  the  body  of  the  ancestor  and 
their  heirs,  or  their  heirs,  executors,  administrators,  and  assigns 
for  ever  (a) ;  or  to  the  heirs  male  of  the  body  of  the  ancestor, 
and  their  issue  (b) ;  or  to  the  heirs  male  of  his  body  in  tail,  in 
strict  settlement  (c) ;  or  to  the  heirs  male  of  his  body,  and  the 
heirs  male  of  the  body  of  every  such  heir  male  severally  and 
successively  as  they  should  be  in  priority  of  birth,  every  elder, 
and  the  heirs  male  of  his  body,  to  be  preferred  to  every 
younger  (cZ),  will  not  avail  to  give  the  heirs  an  estate  by  pur- 
chase.    Morris  d.  Andrews  v.  Le  Oay,  cited  2  Burr.  1103,  and 

8  T.  K.  518 ;  Kirich  v.  Ward,  2  S.  &  St.  409  ;  Measure  v.  Qee 
5  B.  &  Aid.  910 ;  Nash  v.  Coates,  3  B.  &  Ad.  839  (a) ;  MinshuU 
V.  MinshuU,  1  Atk.  411  (6) ;  Douglas  v.  Congreve,  1  B.  59  (c)  . 
Legatt  v.  SeweU,   1   Eq.  Ab.   395,  p.  7;    1   P.   W'.  37;   see 
Fearne,  159,  160 ;  see  Fetherston  v.  Fetherston,  3  CI.  &  F.  67 ; 

9  BL  237  {d). 

3.  Words  of  distribution  following  the  limitation  of  the  in-  Words  of 
heritance  will  not  prevent  the  application  of  the  rule,  "  for  it  guperadded! 
does  not  follow  that  the  testator  did  not  intend  that  heirs  of 
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Gavelkind 
lands. 


Words  of  dis- 
tribntion  and 
limitation 
superadded. 


the  body  should  take  because  they  could  not  take  in  the  mode 
prescribed." 

Thus  a  declaration  that  the  heirs  are  to  take  as  tenants  in 
common,  and  not  as  joint  tenants  (a) ;  or  equally  among  them, 
share  and  share  alike  (6);  or  in  such  shares  and  proportions  as 
the  ancestor  should  appoint  (c) ;  or  ''  as  well  male  as  female,'' 
or  **  whether  sons  or  daughters  "  as  tenants  in  common  (d),  will 
not  prevent  the  operation  of  the  rule.  Doe  d.  Candler  v.  SmWi, 
7  T.  R.  531 ;  Benriett  v.  £a/rl  of  TankermUe,  19  Ves.  170  (a) ; 
Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944  (6) ;  Jeaaon 
V.  Wright,  2  Bl.  1 ;  see  Roddy  v.  Fitzgerald,  6  H.  L.  823 ; 
DwnJe  V.  Fenner,  2  B.  &  M.  557  (c) ;  Doe  d,  Bosnall  v.  Harvey, 
4  B.  &  C.  610 ;  Pierson  v.  Vickers,  5  East,  548  (d). 

In  such  a  case  it  makes  no  difference  that  the  lands  are 
gavelkind.  Doe  d.  BosnaU  v.  Harvey,  swpra,  overruling  Doe  v. 
Laming,  2  Burr.  1100. 

The  absence  of  a  gift  over  in  default  of  issue  is  immaterial 
Doe  d,  Atkinson  v.  FeathersUyne,  1  B.  &  Ad.  944. 

4.  Nor  will  words  of  distribution  and  limitation  together, 
superadded  to  the  limitation  of  the  inheritance,  prevent  the 
operation  of  the  iiile. 

It  has  sometimes  been  laid  down  that  words  of  distribution 
and  limitation  together,  superadded  to  the  heirs,  would  make 
the  latter  a  word  of  purchase,  but  the  rule  is  now  clearly  settled, 
overruling  Oretton  v.  Haward,  6  Taunt  94 ;  2  Marsh.  9,  and 
Crump  d.  WooUey  v.  Norwood,  7  Taunt.  362 ;  2  Marsh.  161 ; 
see  Anderson  v.  Anderson,  30  B.  209;  Mills  v.  Seward,  1 
J.  &  H.  733 ;  Crimson  v.  DowniTig,  4  Dr.  125 ;  and  see  Jordan 
V.  AdmM,  9  C.  B.  N.  S.  483. 

Lord  Chief  Justice  Cockbum,  in  the  last  cited  case,  p.  497, 
thus  sums  up  the  law  with  reference  to  the  extent  of  the  appli- 
cation of  the  rule  in  Shelley's  Case,  where  the  words  heirs  or 
heirs  of  the  body  are  used :  "  No  incident,  superadded  to  the 
estate  for  life,  however  clearly  showing  that  an  estate  for  life 
merely,  and  not  an  estate  of  inheritance,  was  intended  to  be 
given  to  the  first  donee,  nor  any  modification  of  the  estate 
given  to  the  heirs,  however  plainly  inconsistent  with  an  estate 
of  inheritance,  nor  any  declaration,  however  express  or  emphatic, 
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of  the  devisor,  can  be  allowed,  either  by  inference  or  by  force  of       ^^tt 


express  direction,  to  qualify  or  abridge  the  estate  in  fee  or  in  - 
tail,  as  the  case  may  be,  into  which,  upon  a  gift  to  a  man  for 
life,  with  remainder  to  his  heirs  or  the  heirs  of  his  body,  the 
law  inexorably  converts  the  entire  devise  in  favour  of  the 
ancestor." 

The  words  heirs  or  heirs  of  the  body  will,  however,  be  con- 
strued as  words  of  purchase  : 

1.  When  words  of  limitation  are  superadded  to  them  incon-  Words  of 
sistent  with  the  nature  of  the  descent  pointed  out  by  the  first  iJ|^^^^t!ent 
words,  as  where  the  limitation  is  to  a  man  for  life,  and  after  his  Y^*^  ^^® , 

descent  of  an 

decease  to  the  use  of  his  heirs  and  the  heirs  female  of  their  estate  tail  in 
bodies.    Feame,  C.  R  182 ;  SheUey's  Case,  1  Rep.  88,  95  b.        ^^"^  *''*^"^'' 

There  appears  to  be  no  other  authority  for  this  rule  than  the 
argument  of  counsel  in  SheUei/s  Case,  cited  with  approbation  by 
Feame,  C.  R,  p.  182.  It  has,  however,  been  followed  in  a  case 
where  the  word  issue  and  not  heir  was  used.  See  HaraUton  v. 
West,  10  Jr.  Eq.  75.  In  that  case  the  devise  was  to  Margaret 
for  life,  remainder  to  her  issue  female  and  the  heirs  of  their 
bodies ;  and  it  was  held  that  Margaret  took  only  a  life  estate, 
with  remainder  to  her  daughters  in  tail  general,  and  there  seems 
no  reason  for  supposing,  that  the  same  principle  would  not  be 
applied,  where  the  word  heirs  instead  of  issue  is  used.  See 
Bodda  V.  Dodda,  10  Ir.  Ch.  476 ;  11  ib.  374. 

In  the  absence  of  authority  it  is  doubtful,  what  amount  of  What  is  an 
discrepancy  between  the  two  courses  of  descent  will  justify  the  course  of 
application  of  this  rule.     Feame,  C.  R,  p.  183,  points  out  that  ^®*^^^- 
"  there  does  not  appear  to  be  the  same  inconsistency  in  constru- 
ing the  first  words,  which  describe  heirs  special,  to  be  words  of 
limitation,  where  the  superadded  words  extend  to  heirs  general, 
as  there  is  where  the  first  words,  and  those  engrafted  on  them, 
distinguish  two  different  incompatible  courses  of  descent,  and 
would  not  carry  the  estate  to  the  same  person ;  in  the  latter 
case  it  is  absolutely  impossible,  by  any  implied  qualification,  to 
reconcile  the  superadded  words  to  those  preceding  them,  so  as 
to  satisfy  both  by  construing  the  first  as  words  of  limitation ; 
whereas,   in   the   former   case,  the  superadded  words  are  not 
contrary  to  or  incompatible  with  the  preceding,  but  in  their 
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^^^        general  sense  include  them ;  and  there  is  no  improbability  in 

the   supposition  that   they  were  used  by  the  testator  in  the 

same  qualified  sense  as  the  preceding ;  and  then  both  may  be 
satisfied,  by  taking  the  first  as  words  of  limitation."  In 
Hamilton  v.  West,  however,  the  question  was  between  an  estate 
in  tail  female  in  the  ancestor  and  an  estate  in  tail  general  in 
the  daughters,  the  latter  of  which  would,  "in  their  general 
sense,"  have  included  the  former ;  and  it  seems,  therefore,  that 
Feame's  remark  must  be  taken  with  some  modification. 
The  testator         2.  Where    the  testator  has,  either  by  express  words,  or  by 

may  interpret    ....  .       i 

the  sense  in      impucation,  mterpreted  the  meaning  he  mtended  to  convey  by 

twed  theVawi   ^^^  ^^^^  ^^^^''^  ^^  J^®"^  ^^  ^^®  body,  those  words  may  be  words 
heirs.  ^f  purchase. 

In  Fetherston  v.  Fetherston,  3  CI.  &  F.  67,  Lord  Brougham 

lays  down,  "  If  there  is  a  gift  to  A.  and  the  heirs  of  his  body, 

and  then  in  continuation,  the  testator,  referring  to  what  he  had 

said,  plainly  tells  us  that  he  used  the  word  heirs  of  the  body  to 

denote  A.'s  first  or  other  sons^  then  clearly  the  first  taker  would 

only  take  a  life  estate." 

Eflfect  of  the         However,  the  mere  insertion  of  such  words  as,  if  more  than 

more\hanone  ^^^  child,  or,  if  only  one  child,  then  to  such  child,  is  not 

*^hiid'"*°  ^^^   sufl&cient  to  show  that  the  testator  meant  by  heirs  of  the  body, 

children.    Roddy  v.  Fitzgerald,  6  H.  L.  823 ;  Jeaaon  v.  WrigJU, 

2  Bl.  1. 

Effect  of  the         And  even  if  the  words  are,  if  there  be  but  one  eiich  child,  to 

more\hMi  one  such  child,  his  or  her  heirs  for  ever,  the  term  heirs  of  the  body 

5MCA  child,"      ^yj  ^^^  \^^  j^^j^j  ^q  mean  children,  if  there  are  no  words  to 

«c. 

carry  the  fee  to  them,  except  in  the  event  of  there  being  only 
one  child.  Bridge  v.  Chapman,  Notes  of  Cases,  L.  J.,  July  10, 
1875,  118 ;  see  Ryan  v.  Cowley,  LI.  &  G.  t.  Sug.  7. 

But  in  similar  cases  heirs  of  the  body  will  be  construed  as 
children,  if  there  are  words  giving  them  an  estate  in  fee  or  in 
tail.  Ooodtitle  d.  Sweet  v.  Herring,  1  East,  264;  QwmTnoe  v. 
Howes,  23  B.  184.  In  PooU  v.  Poole,  3  B.  &  P.  620,  this 
construction  was  rebutted  by  other  limitations. 
Express  So,  if  the  testator,  after  using  the  words  heirs  of  the  body, 

dauw."  *  ^^   continues,  "  that  is  to  say,  the  first,  second,  and  other  sons,  etc" 
Lowe  V.  Daviea,  2  Ld.  Raym.  1561. 
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Or  again,  the  testator  may  explain  his  meaning  by  reference        £^t 
tx>  other  limitations.    Meredith  v.  Meredith,  10  East^  503 ;  Dae  d. 


Interpretation 


WoodaU  V.  WoodaU,  3  0.  B.  349;  East  v.  Twyford,  4  H.  L.  byreFerence. 
517. 

And  the  words  heirs  of  the  body^  coupled  with  a  reference  to  Reference  to 
the  ancestor  as  their  father,  must  mean  children.    Jordcm  v. 
Adams,  9  C.  B.  N.  S.  483. 

B.  The  application  of  the  rule  in  SheUei/s  Case  is  the  same,  First  heirs 
where  the  words  are  first  heirs  male  or  heirs  of  the  body  who 

shall  attain  twenty-one.    MinshuU  v.  MinshuU,  1  Atk.  411 ; 
Toller  V.  AUwood,  15  Q.  B.  929. 

C.  When  the  word  heir  is  used  in  the  sintnilar,  the  rules  of  ?^*^*^®J  *!^ 

^        '  the  heir  of  the 

law  are  less  stringent  in  uniting  the  limitation  of  the  inheri-  tenant  for  life. 
tance  to  the  estate  for  life  of  the  ancestor. 

1.  However,  the  word  heir,  in  the  singular,  without  words 
of  limitation  superadded,  is  a  word  of  limitation  and  not  of 
purchase,  even  when  such  words  as  "  next "  or  "  first "  are  added 
to  it.  Blackburn  v.  Stables,  2  V.  &  B.  367  ;  Burley's  Case,  cit. 
1  Vent.  230 ;  Whiting  v.  Wilkms,  1  Bulst.  219 ;  Richa/rds  v. 
Zady  Bergavenny,  2  Vem.  324 ;  White  v.  CoUins,  Com.  Rep. 
289 ;  Dubber  d  TroUope  v.  TroUope,  Ambl.  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever  makes  no 
difference.    FvHer  v.  Chamvier,  L.  R.  2  Eq.  682. 

2.  But  words  of  limitation  in  fee  or  in  tail,  superadded  to  the  Words  of 
word  heir,  make  it  a  word  of  purchase.     Archer^s  Case,  1  Rep.  superadded  to 
66 ;  Feame,  0.  R.  150 ;  Clerke  v.  Day,  Moore,  593 ;  WiUis  v.  ^^  ^^"^  ^^• 
Hiscox,  4  M.  &  Ci\  197 ;  Oreaves  v.  Simpson,  12  W.  R.  773 ; 

10  Jur.  N.  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir  male  of 
his  body,  and  the  heirs  and  assigns  of  such  heir  male  for  ever, 
followed  by  a  gift  over,  if  A.  died  without  leaving  any  son  of 
his  body,  has  been  held  to  give  A.  a  life  estate  only.  Chamber- 
layne  v.  Chamherlayne,  6  £.  &  B.  625. 

Where  by  deed  land  was  conveyed  to  the  use  of  A.  during 
his  life  without  impeachment  of  waste,  with  an  ultimate  limita- 
tion to  the  use  of  "  such  person  or  persons  as  at  the  decease  of 
the  said  A.  shall  be  his  heir  or  heirs  at  law,  and  of  the  heirs 
and  assigns  of  such  person  or  persons,"  it  was  held  that  A.'s 

T.W.  A  A 
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The  rale  in 
Shelley's  Com 
applies  where 
the  limitation 
is  to  the  issue 
of  a  tenant  for 
life. 


Distinction 
between  the 
word  issne 
and  heirs. 


Words  of 
distribution 
alone  super- 
added in  cases 
before  the 
Wills  Act. 


heir  at  law  took  by  purchase.  Evans  v.  Evans,  (1892)  2  Ch, 
173. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for  life, 
inasmuch  as  he  is  not  to  have  the  inheritance,  he  cannot  take 
as  heir  by  descent.  White  v.  Collins,  Com.  289;  Peddery, 
Hvmt,  18  Q.  B.  D.  565. 

D.  The  application  of  the  nde  in  SheUey'a  Case,  where  the 
limitation  is  to  the  issue  of  the  ancestor,  who  takes  a  prior 
estate  of  freehold : 

The  word  issue,  whether  used  in  a  will  before  or  since  the 
Wills  Act,  is  primd  fade  a  word  of  limitation ;  the  rule  in 
SheUey*8  Case  applies,  therefore,  where  the  limitation  in  re- 
mainder is  to  the  issue  of  the  ancestor.  R.  v.  MeUing,  1 
Vent.  225 ;  Roddy  v.  Fitzgerald,  6  H.  L.  C.  872 ;  Sandes  w 
Cooke,  21  L.  R  Ir.  445. 

But  though  this  is  the  primd  facie  meaning  of  issue,  "the 
authorities  clearly  show  that^  whatever  be  the  primd  foune 
meaning  of  the  word  issue,  it  will  yield  to  the  intention  of  the 
testator  to  be  collected  from  the  will,  and  that  it  requires  a  less 
demonstrative  context  to  show  such  intention  than  the  technical 
expression  heirs  of  the  body  would  do."  Per  Alderson,  IB,,  Lees 
V.  Mosley,  1  Y.  &  C.  Ex.  609. 

This  doctrine  was  questioned  by  Lord  Wensleydale  in  Roddy 
V.  Fitzgerald,  6  H.  L.  882  : — "  I  certainly  feel  a  difficulty  in 
figuring  to  myself,  what  precise  sort  of  context  would  be 
sufficient  to  alter  the  sense  of  the  word  issue,  which  would  not 
have  the  same  effect,  if  the  words  used  were  the  admitted 
technical  words,  heirs  of  the  body."  There  can,  however,  be  no 
doubt  that  words  of  modification  will  more  readily  convert  the 
word  issue  than  the  word  heirs  into  a  word  of  purchase,  and  the 
remark  of  Lord  Wensleydale  must  be  held  to  apply  to  cases 
where  other  words  have  interpreted  the  word  issue  to  mean 
children.     Thus : 

1.  Words  of  distribution  alone,  superadded  to  the  word  issue, 
in  cases  where  the  issue  would  not  take  the  inheritance,  will 
not  make  it  a  word  of  purchase.  Doe  d  Blandfard  v.  Applin, 
4  T.  R  82 ;  Doe  d.  Cock  v.  Cooper,  1  East,  229 ;  Roddy  v. 
Fitzgerald,  6  H.  L.  823 ;  Colclough  v.  CoLcLough,  L  R  4  Bq. 
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263 ;  Woodhxyuae  v.  Herrick,  1  K.  &  J.  352 ;  BlackhaU  v.  Oibson,       ^^ 
2  L.  R.  Ir.  49.  


This  is  clear,  when  there  is  a  gift  over  upon  an  indefinite 
failore  of  issue ;  but  it  seems,  that  a  gift  over  is  immaterial, 
since,  under  the  old  law,  the  issue,  if  they  took  as  purchasers, 
could  only  take  for  life,  and  therefore  the  testator's  general 
intent  to  benefit  all  the  issue  would  fail.  See  per  Wood,  V.-C, 
in  Kavanagh  v.  Morla/nd,  Kay,  16,  27,  where  the  same  con- 
struction prevailed,  although  the  gift  over  was  in  default  of 
issue  of  the  tenant  for  life  living  at  his  death ;  and  this  is  in 
accordance  with  Doe  d.  Cannon  v.  RucoBtle,  8  C.  B.  876. 

2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to  the  Words  of 

limitation 

word  issue,  where  there  is  a  limitation  in  default  of  issue  in  superadded. 
cases  before  the  Wills  Act,  will  not  make  it  a  word  of  purchase, 
provided  they  do  not  change  the  coui-se  of  descent.  Roe  d. 
Dodson  V.  Grew,  2  Wils.  324 ;  Wilm.  272 ;  Denn  d,  Webb  v. 
Puckey,  5  T.  R.  299 ;  Frank  v.  Stovin,  3  East,  548 ;  Griffiths  y. 
Evan,  5  B.  241. 

The  same  rule  applies  where  the  gift  over  is  on  failure  of 
issue  living  at  the  death  of  the  person,  to  whom  the  prior 
estate  is  limited,  or  on  death  of  the  issue  under  twenty- 
one.  Warren  v.  Travers,  I.  R  2  Eq.  455 ;  see  Fetherston 
V.  Fetherston,  3  CI.  &  F.  67  ;  9  Bli.  237.  Merest  v.  JaTnes, 
1  B.  &  B.  484;  4  J.  B.  Moo.  327,  must  be  considered  over- 
ruled 

And  the  absence  of  a  gift  over  in  de£Giult  of  issue  will  not  Effect  of  the 
convert  issue  into  a  word  of  purchase.     WiUia/ms  v.  WilMams,  mft  over  in 
51  L.  T.  779 ;  see,  too.  Doe  d  Gooper  v.  CoUis,  4  T.  R.  294 ;  and  ^^^^  ""^ 
the  remarks  of  Wood,  V.-C,  Kay,  16,  27 ;  and  ^see  Montgomery 
V.  Montgomery,  S  J.&d  Lat  47  ;  Morgan  v.  Thomas,  8  Q.  B.  D. 
675 ;  9  Q.  B.  D.  643. 

3.  If,  however,  the  superadded  words  of  limitation  alter  the 
course  of  descent,  the  issue  will  take  as  purchasers.  Hampton 
V.  West,  10  Ir.  Eq.  75 ;  Dodds  v.  Dodds,  10  Ir.  Ch.  476 ;  11  ib, 
374,  ante,  pp.  351,  352. 

4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distribution.  Words  of 
superadded  to  the  word  issue,  make  it  a  word  of  purchase,  d™tribut?ou* 
whether  there  is  a  limitation  over  in  default  of  issue  or  not.  si^peraddea 

make  issue 
A  A  2 
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^^       Lees  V.  Modey,  1  Y.  &  C.  Ex.  589 ;  Crozi&r  v.  Crozier,  3  D.  & 
^—  War.  373 ;  Oreen/wood  v.  Rothwell,  5  M.  &  Gr.  628 ;  6  Sa  N.R 

ft  word  of 

purchase.  670 ;  Montgomery  v.  Montgomery,  3  J.  &  Lat.  47 ;  fiJa<^  v. 
Dcmgerfield,  15  M.  &  W.  263 ;  ColcUywgh  v.  GolcUmgh,  L  R 
4  Eq.  263 ;  M'Kenna  v.  jE^oflrer,  I.  R  9  C.  L.  79 ;  Eotiieram  v. 
Roiheram,  13  L.  R  Jr.  429 ;  Shmvnon  v.  Good,  15  L.  R  Ir.  284 
It  makes  no  difference,  whether  a  fee  be  given  to  the  issue 
by  express  words  or  by  implication  from  a  power  of  appointing 
to  them.  Bradley  v.  Cartwright,  L.  R  2  C.  P.  611 ;  Whitelaw 
V.  Whitelaw,  5  L.  R  Ir.  120. 

But  a  power  of  appointing  to  issue,  which  would  authorise  an 

appointment  in  fee,  will  not  make  the  word  issue  a  word  of 

purchase,  where  there  is  an  express  gift  to  issue  as  tenants  in 

common  without  words  giving  them  the  fee.    BldckhaU  v. 

Gibson,  2  L.  R  Ir.  49. 

DeyisetoM.         5.  A  devise  to  M.  for  her  life  and  to  her  lawful  begotten 

issue  since       issue,  in  a  wiU  since  the  Wills  Act,  followed  by  a  gift  over  in 

Wills  Act       ^Yie  event  of  her  leaving  none,  gives  M.  an  estate  tail    Smdes 

V.  Cooke,  21  L.  R  Ir.  445. 
Eflfect  of  a  6.  In  King  v.  BurcheU,  Amb.  379 ;  4  T.  R  226  n,  a  direction 

aUemttion^S^  against  alienation  by  the  tenant  for  life  and  his  issue,  or  any  of 
tiie  tenant  for  them,  was  held  to  show  that  the  word  issue  was  used  as  a  word 

life  and  his  m  r>n     i 

issue  or  any  of  of  limitation.    See,  too,  Tate  v.  Clarke,  1  B.  100. 

them. 
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CHAPTER  XXX. 

ESTATES  OF  TRUSTEES. 

I  In  what  cases  Trustees  take  the  Leoal  Estate. 

The  appointment  of  certain  persons  as  trustees  of  inheritance    Chap. 


gives  them  the  fee.    Trent  v.  Hanning,  1  B.  &  P.  N.  R  116 ;  Appointment 
7  East,  97 ;  10  Ves.  495 ;  1  Dow.  102.  ^^S£S,"^ 

So  the  appointment  of  a  person  as  executor,  "so  far  as  is 
necessary  to  the  performance  of  the  trusts  relating  to  my  real 
estate/'  gives  the  executor  the  fee.  Plenty  v.  West,  6  C.  B. 
201 ;  16  B.  175 ;  Sidehoihom  v.  Watson,  11  Ha.  170 ;  see  Oatea 
V.  Cooke,  3  Burr.  1684 ;  Doe  d.  CHUard  v.  OiUa/rd,  5  B.  &  Aid. 
785. 

If  the  land  is  devised  to  beneficiaries,  and  a  share  is  directed 
to  be  divided  on  the  death  of  a  beneficiary,  persons  appointed 
to  carry  out  all  the  intentions  of  the  will  will  take  the  legal 
estate,  though  the  case  may  be  different  where  a  sale  is  only 
contemplated  as  possible.  Daviea  to  Jones  cmd  Evans,  24  Ch. 
D.  190;  L.  &8.W.R  Co.  v.  Bridger,  12  W.  R  948. 

Where  land  is  devised  to  three  trustees,  and  the  appointment  Appointment 
of  one  of  the  trustees  is  revoked,  and  another  is  appointed  in  tee  by  codicil 
his  place,  the  fee  passes  to  the  new  trustee  jointly  with  the  two 
remaining  trustees.    Be  HougKs  WiU,  4  De  G.  &  S.  371 ;  Be 
Tv/mer,  30  L.  J.  Ch.  144;  9  W.  R  174;  2  D.  F.  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and  out  of 
the  profits  to  pay  two  sums,  followed  by  a  gift  of  the  rents  of 
the  land,  gives  the  executors  no  estate  beyond  the  period  for 
accomplishing  the  purpose  indicated.  Lambert  v.  Brovme, 
1  R  6  C.  L.  218.    See  Smith  v.  Simlh,  1  L.  R  Ir.  206. 

A  direction  to  executors  to  pay  annuities  out  of  the  testator's  Direction  to 

,  ,        pay  annuities 

whole  estate,  which  is  disposed  of  after  payment  of  the  annuities,  out  of  realty. 
gives  the  executors  the  fee.    Doe  v.  Woodhouse,  4  T.  R  89. 
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Chap. 


Effect  of  the 
Statate  of 
Uses  on 
deyisesto 
trustees. 


Devise  in 
trust  to  pay 
rents. 


Devise  to 
permit  OM^ 
qtie  trust  to 
receive  rents. 

Devise  to  ^7 
to  or  permit 
cestui  que  trtut 
to  receive 
rents. 


Net  rents. 


SepBiatense. 


Trustees  to 
preserve 
contingent 
remainders. 


Effect  of  a 
power  to  give 
receipts  on  the 
legal  estate. 


A  devise  uoto  and  to  the  use  of  A.,  in  trust  for  B.,  gives  A. 
the  legal  estate  by  analogy  to  the  Statute  of  Uses;  while, 
similarly,  a  devise  to  A.,  in  trust  for  B.,  gives  B.  the  legal 
estate.    See  Oa/nliffe  v.  Brancker,  3  Ch.  D.  393. 

In  the  latter  case  it  makes  no  difference  that  the  devise  to 
the  trustees  is  subject  to  payment  of  debts,  if  the  duty  of 
paying  them  is  not  imposed  on  the  trustees.  Kenrick  v.  Lard 
Beauclerk,  3  B.  &  P.  178;  Jones  v.  Lord  Say,  8  Vin.  262, 
pi.  19. 

But  the  legal  estate  will  remain  in  the  trustees,  if  it  is 
necessaiy  for  the  performance  of  the  trust  imposed  upon  them. 

Thus,  a  devise  to  trustees  and  their  heirs  in  tnist  to  pay  the 
rents  to  B.  gives  the  trustees  the  legal  estate.  Doe  v.  Homfray, 
6  A.  &  K  206. 

But  a  devise  to  trustees  to  permit  B.  to  receive  the  rents 
vests  the  legal  estate  in  6.  Right  d,  PhUlipa  v.  Smith,  12 
East,  455 ;  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  E.  188. 

And,  similarly,  if  the  trust  is  to  pay  to  or  permit  fi.  to  receive 
the  rents,  the  latter  direction  takes  effect  and  the  legal  estate 
vests  in  B.  Doe  v.  Biggs,  2  Taunt.  109;  BaJcer  v.  WkUe, 
20  Eq.  166 ;  Re  AUsop  cmd  Joy's  Contract,  61  L.  T.  213 ;  see 
In  re  Lashma/r  ;  Moody  v.  Penfold,  (1891)  1  Ch.  268. 

But  if  the  beneficiaries  are  to  receive  only  the  net  profits,  the 
trustees  take  the  legal  estate.  Barker  v.  Greenwood,  4  M.  & 
W.  421. 

If  the  trust  is  to  permit  a  married  woman  to  receive  the 
rents  to  her  separate  use,  the  legal  estate  remains  in  the  trustees. 
Harton  v.  Hwrton,  7  T.  R.  652 ;  In  re  Hart's  Estate ;  Orfard 
V.  HaH,  W.  N.  1883, 164.  But  this  principle  does  not  apply 
to  a  deed.     Williams  v.  Waters,  14  M.  &  W.  166. 

If  the  trustees  are  to  preserve  contingent  remainders  during 
the  life  of  the  tenant  for  life,  a  trust  to  permit  the  latter  to 
receive  the  rents  will  not  give  him  the  legal  estate.  Biscoe  v. 
Perkvns,  1  V.  &  B.  486. 

And  it  would  seem,  that  a  power  to  the  trustees  to  give 
receipts  would  show  that  they  were  to  receive  the  rents  and 
pay  them  over  to  the  beneficiaries,  notwithstanding  the  trust  is 
to  permit  the  beneficiaries  to  receive  them.    But  a  receipt 
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•clause  will  not  have  this  effect  if  copyholds  are  given  with  the    Chap-^CXX. 
freeholds,  since  it  may  be   limited   to   the   former,  to  which 
the  Statute  of  Uses  does  not  apply.    Baker  v.  White,  20  Bq. 
166. 

If  the  receipts  of  the  beneficiary  are  to  be  with  the  approba- 
tion of  the  tnistees,  they  take  the  legal  estate.  Gregory  v. 
Henderson,  4  Taunt  772. 

The  fact  that  no  sufficient  estate  is  limited  to  support 
-contingent  remainders  will  not  prevent  the  uses  from  being 
legal     Cwnliffe  v.  Brcmcker,  3  Ch.  D.  393. 

If  there  is  a  devise  in  remainder  to  children  who  shall  attain 
twenty-one,  a  power  of  maintenance  given  to  the  trustees  will 
prevent  the  use  in  remainder  from  becoming  legal.  Berry  v. 
Berry,  7  Ch.  D.  657 ;  In  re  Tanqueray-  WiUau/me  and  Landau, 
20  Ch.  D.  465;  see  In  re  Bourne;  Rymer  v.  Harpley,  56 
L.  J.  Ch.  566 ;  56  L.  T.  388 ;  35  W.  R.  359. 

A  devise  to  trustees  upon  trust  to  pay  debts  and  legacies  TnxsttoMy 
Tests  the  l^;al  estate  in  them  at  once,  whether  the  personalty  i^i^ 
is  sufficient  for  that  purpose  or  not.    Mwrthwaite  v.  Jenhmson, 
2  B.  &  C.  367 ;  3  D.  &  Ry.  765. 

On  the  other  hand,  if  the  trust  is  to  pay  the  debts  out  of  Tnut  to  ariie 
the  realty  only  if  the  personalty  proves  deficient,  the  tru.stees  ^nonaltyii 
take  the  legal  estate,  only  if  the  event  happens.     Carlyon  v.  "»«^cient« 
Truecott,  20  Eq.  339.    See  Doe  d.  Gadogan  v.  Etmrt,  7  A.  & 
E.  636. 

If  there  is  a  general  direction  to  pay  debts  whereby  the  debts 
are  charged  upon  the  lands  of  the  testator,  followed  by  a  devise 
of  the  lands  to  trustees  and  their  heirs  to  certain  uses,  the  legal 
estate  remains  in  the  trustees.  Houston  v.  Hughes^  6  B.  &  C. 
403 ;  Baker  v.  WhiU,  20  Eq.  166, 173;  In  re  Brooke;  Brooke 
V.  Brooke,  (1894)  1  Ch.  43. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for  years  or  Leaseholds 
to  copyholds,  and  therefore  a  devise  of  copyholds  to  A.,  in  trust  ^p^JJa^^ 
for  B.,  gives  A  the  legal  estate.    Houston  v.  Hughes,  supra ;  2?JZi^^i?  *^® 
Bakery.  White, supra.  Uaea. 

There  is  no  so-called  doctrine  of  attraction  by  which,  where 
freeholds  and  copyholds  are  given  together,  the  legal  estate  in  the 
freeholds  attracts  the  legal  estate  in  the  copyholds,  or  vice  versd. 
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Baker  v.  White,  20  Eq.  166 ;  overruliDg  Baker  v.  Parson,  42 
L.  J.  Ch.  228. 

An  appointment,  under  a  power  to  appoint  the  use,  vests  the 
legal  estate  in  the  appointee.     2  Jarman,  1157. 

A  trustee  who  disclaims  the  office  of  trustee  disclaims  also 
the  legal  estate.  In  re  BvrclwU;  BirchaU  v.  AaUon,  40 
Ch.  D.  436. 


Devise  in 
fee  with 
power  to 
sell  or 
convey. 


Direction 
to  transfer 
copyholds. 


Deyise 
enkrffed  to 
afee  oy 
tmst  for 
sale. 


Devise  in 
fee  till  an 
infant 
attains 
twenty-one. 


II.  The  QuANTmr  of  the  Estate  of  Trustees. 

As  regards  the  quantity  of  the  estate  taken  by  the  trustee,  the 
same  rules  apply  to  copyholds,  leaseholds,  and  freeholds.  Doe  v, 
Ba/rthrop,  6  Taunt.  382 ;  Baker  v.  White,  20  Eq.  166 ;  Stevenson 
V.  Mayor  of  Liverpool,  L.  R  10  Q.  B.  81 ;  see  Wymany.  Carter, 
12  Eq.  309. 

1.  A  devise  to  trustees  and  their  heirs,  with  a  general  power 
to  sell  or  convey,  will  give  them  the  fee  though  some  of  the 
limitations  might,  in  the  absence  of  such  a  power,  be  legal 
Rackham  v.  Siddall,  1  Mac.  &  G.  607 ;  Doe  d.  Shelley  v.  Edlin, 
4i  A  &  E.  682 ;  Bagshaw  v.  Spencer,  1  Yes.  Sen.  142 ;  2  Atk. 
670 ;  Watson  v.  Pearson,  2  Ex.  681 ;  Blagrove  v.  Blagrove,  4 
Ex.  660 ;  Cropton  v.  Davies,  L.  R  4  0.  F.  169 ;  see  Richardson 
V.  Harrison,  16  Q-  B.  D.  85. 

But  in  the  case  of  copyholds,  a  direction  that  they  are  to  be 
transferred  does  not  require  the  legal  estate.  Doe  d.  Player  v. 
NichoUs,  1  B.  &  C.  336. 

And  if  the  power  of  sale  does  not  arise  till  after  a  life  estate, 
the  ordinary  rule  applies  to  ascertain  whether  the  life  estate  is 
equitable  or  legal.    Doe  d.  Noble  v.  Bolton,  11  A  &  E.  188. 

And  even,  where  the  devise  before  the  Wills  Act  would  not 
have  carried  the  fee,  a  trust  to  sell  will  give  trustees  the  fee. 
Doe  d.  Cadogam,  v.  Ewart,  7  Ad.  &  E.  636. 

2.  But  though  there  may  be  words  which  will  give  the  trustees 
a  fee,  their  estate  may  be  controlled  if  it  can  be  shown  what 
less  estate  will  satisfy  the  trust 

Thus,  a  devise  to  trustees  and  their  heirs  till  an  infant  attains 
twenty-one,  and  then  to  the  infant  in  fee,  gives  the  trustees  only  a 
chattel  interest.    OoodtiUe  d.  Hayward  v.  Whitby,  1  Burr.  228. 
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So,  a  devise  in  fee  to  trustees  to  preserve  contingent  re-    Ch>p«XXX. 
maindeTs  will  be  cut  down  to  an  estate  for  the  life  of  the  tenant  Devise  in  fee 
for  life,  if  there  are  no  subsequent  remainders  to  preserve.    Doe  oontingent 
d.  Camp&re  v.  Hicks,  7  T.  R  433;  HaddeUey  v.  Adams,  22  B.  ^^^^^^ 
266  ;  Savmders  v.  Eppe,  9  W.  R  69. 

If,  however,  there  is  a  power  of  appointment  under  which 
contingent  remainders  maybe  created,  the  estate  of  the  trustees 
will  not  be  cut  down.     Vendbles  v.  Morris^  7  T.  R.  342,  437. 

This,  however,  only  applies  to  trustees,  especially  inserted  to 
preserve  contingent  remainders.  Doe  v.  Ba/rthrop,  5  Taunt. 
382. 

So  a  devise  to  trustees  in  fee,  on  trust  to  pay  rents  to  A.  for  Devise  in  fe» 
life,  with  remainder  to  B.,  gives  them  an  estate  for  A.'s  life  only,  to  ^  for  lif& 
FlayfoTd  y.  Hotmi,  3  Y.  &  J.  175.  ^^^^ 

A  fortiori,  if  the  devise  in  remainder  is  an  independent  over. 
devise.    Adcmis  v.  Adams,  6  Q.  B.  860 ;  Cooke  v.  Blake,  1  Ex. 
220. 

In  a  deed  as  a  general  rule  a  limitation  to  the  use  of  trustees 
in  fee,  will  not  be  cut  down  to  a  smaller  estate.  Cooper  v. 
Rynock,  7  Ch.  398. 

However,  it  has  been  held  that  a  limitation  in  fee  to  trustees 
to  preserve  contingent  remainders  will,  even  in  a  deed,  be  cut 
down  to  an  estate  pv/r  a/idre  vie,  if  there  is  a  subsequent  limi- 
tation of  a  term  to  the  same  trustees.  CvHis  v.  Price,  12  Yes. 
89 ;  Beaumont  v.  Marquis  of  Salisbury,  19  B.  198. 

But  a  subsequent  limitation  in  fee  to  the  same  trustees,  and  a 
grant  of  a  term  to  other  persons,  will  not  cut  down  the  estate 
of  the  trustees.  Col/man  v.  TyndaU,  2  Y.  &  J.  605 ;  Leu/is  v. 
Rees,  3  K.  &  J.  132;  see  Fowler  v.  Lightbume,  11  Ir.  Ch. 
495. 

Where  the  devise  is  to  trustees  in  fee,  and  they  must  at  least  Effect  of 
take  an  estate  for  life,  an  indefinite  power  of  leasing  will  show  j^^^  where 
that  they  were  to  have  the  fee.     Doe  d.  Tomkyns  v.  WiUan,  2  tl^e  devise  is 

•^  ^  in  lee. 

B.  &  Aid.  84 ;  Doe  d.  Keen  v.  Walbank,  2  B.  &  Ad.  554 ;  Riley 
V.  Oa/meU,  3  De  G.  &  S.  629 ;  GMier  v.  Walters,  17  Eq.  252  ; 
see  1  Ch.  81. 

This  does  not  apply  where  the  power  to  lease  is  limited  to  the 
continuance  of  the  trust.    Doe  d.  Kvmher  v.  Cafe,  7  Ex.  675. 
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Chap.  XXX.       As  to  what  is  a  general  power  of  leasing,  see  Viviom  v.  Jegan, 

L.  R.  3  H.  L.  285. 
Effect  where         And  if  the  first  life  estate  is  in  trust  for  a  married  woman 

there  are 

remainders  to  for  her  separate  use,  as  well  as  some  of  the  i*emainders,  the 

the  sfiDftTfttfi 

use  of  a  intermediate  estates  will  not  be  legal  estates ;  but  the  legal 

woman  estate  will  be  in  the  trustees,  at  any  rate  as  long  as  there  are 

any  remainders  to  the  separate  use   of  married  women  left 

Harton  v.  Harton,  7  T.  R  652 ;  Brown  v.   Whiteway,  8  Ha. 

145 ;  ToUer  v.  AUiuood,  15  Q.  B.  929. 

Devise  in  fee        When  there  is  a  devise  to  trustees  in  fee,  followed  by  a  direo- 

with  a  direc-  "^ 

tion  to  pay      tioD  to  pay  debts,  or  even,  when  the  trustees  are  also  executors, 

by  a  mere  general  direction  to  pay  debts,  the  fee  will  not  be  cut 

down  to  a  smaller  interest,  such  as  an  interest  pwr  autre  vie. 

Spence  v.  Spence,  10  W.  R  605  ;  12  C.  B.  N.  S.  199 ;  Creaton  v. 

Creaton,  3  Sm.  &  G.  386;  Smith  v.  Smith,  11  C.  B.  N.  S.  121  ; 

MarshaU  v.  CringeU,  21  Ch.  D.  790  ;  see  In  re  Brooke  ;  Brooke 

V.  Brooke,  (1894)  1  Ch.  43. 
But  this  is  not  the  case  with  a  mere  charge  of  debts.  Kenrick 

V.  Lord  Beauclerk,  3  B.  &  P.  178. 

Here  And  a  general  direction  to  pay  debts  will  not  enlarge  a  devise 

?ion  to  p^*^'  ^  trustees  without  words  of  limitation  to  a  fee.  Doe  v.  Claridge, 
debts.  g  Q  B^  641. 

A  devise  in  fee  upon  trust  to  pay  an  annuity  for  life,  and 
after  the  death  of  the  annuitant  upon  trust  for  A.  in  fee,  gives 
the  legal  estate  in  fee  to  the  trustees,  if  the  trustees  would  be 
bound  to  raise  arrears  of  the  annuity  by  sale  or  mortgage. 
Fenwick  v.  Potts,  8  D.  M.  &  G.  606 ;  Whittemore  v.  Whittemore, 
38  L.  J.  Ch.  17. 
Devise  to  4.  In  cases  before  the  Wills  Act  a  devise  to  trustees  in  words, 

titiflteea 

without  words  that  did  not  carry  the  fee,  upon  trust  to  pay  debts,  or  make 
upontortto  certain  specified  pajrments  out  of  the  rents,  only  gave  them  a 
pay  debts        chattel  interest  till  the  payments  were  made.     CordaU's  Case. 

oefore  the 

Wills  Act       Cro.  El.  316 ;  Doe  v.  Simpson,  5  East,  162 ;  AcktaTtdv.  LuUey, 
9  A.  &  E.  879 ;  Hea/rdson  v.  WiUiamson,  1  Kee.  33. 

So  where  the  trustees  were  to  pay  annuities,  and  then  a 
specified  sum  out  of  the  rents  and  profits,  they  took  an  estate 
for  the  lives  of  the  annuitants  with  a  chattel  interest  superadded. 
Doe  d.  White  v.  Simpson,  6  East,  162. 
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The  law,  however,  on  this  point  has  been  altered  by  sects.  30    Chap* 


and  31  of  the  Wills  Act,  which  provide  : —  Sects.  80 

30.  "When  any  real   estate   (other  than   or  not  being   a  the  Wills 
presentation  to  a  church)  shall  be  devised  to  any  trustee  or  -^^^ 
executor,  such  devise  shall  be  construed  to  pass  the  fee  simple, 

or  other  the  whole  estate  or  interest,  which  the  testator  had 
power  to  dispose  of  by  wiU,  in  such  real  estate,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold, 
shall  thereby  be  given  to  him  expressly  or  by  implication." 

31.  "  Where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  interest  shall  be  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed  to 
vest  in  such  trustee  the  fee  simple  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  and  not  an  estate  determinable  when  the 
purposes  of  the  trust  shall  l>e  satisfied." 

The  short  effect  of  these  obscure  sections  as  stated  by  Jarman,  Effect  of 
and  adopted  by  most  of  the  writers  who  have  followed  him,  according  to 
is,  "  that  trustees  whose  estate  is  not  expressly  defined  by  the  ^^'  J"™*^* 
will,  must  in  every  case,  and  whatever  be  the  nature  of  the 
duty  imposed  on  them,  take  either  an  estate  for  life  or  an  estate 
in  fee."    2  Jarm.  1166 ;  see  Shelford,  Real  Property  Stat.  432 ; 
Lewin  on  Trusts,  231. 
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A  POWER  of  sale  and  exchaDge  authorises  a  partitioD.  In 
re  Friih  &  Osborne,  3  Oh.  D.  618. 

A  power  of  sale  will  not  as  a  general  rule  authorise  a  mort- 
gage, though  it  may,  if  the  object  of  the  sale  is  to  raise  a  par- 
ticular charge,  subject  to  which  the  estate  is  devised.  StroughiU 
V.  Anstey,  1  D.  M.  &  G.  635 ;  WaUcer  v.  SauthaU,  56  L  T. 
882. 

A  devise  of  real  and  personal  estate  upon  trust  to  invest  the 
same  in  certain  securities  has  been  held  to  give  an  imphed 
power  of  sale  over  the  real  estate.  Affleck  v.  Ja/mes,  17  Sim. 
121  ;  Mower  v.  Orr,  7  Ha.  473  ;  Comich  v.  Pea/rce,  7  Ha. 
477. 

But  a  power  to  invest  will  not  have  this  effect.  Re  HoUoway; 
HoUoway  v.  HoUovxiy,  60  L.  T.  46. 

A  direction  to  divide  real  and  personal  estate  into  moieties 
does  not  alone  give  an  implied  power  of  sale.  Comick  v. 
Pearce,  7  Ha.  477. 

An  ordinary  power  of  sale  does  not  authorise  the  severance  of 
the  timber  or  minerals  from  the  land.  Chohneley  v.  Paaion,  3 
Bing,  207  ;  S.  C.  nom.  CockerM  v.  Chcilmdey,  10  B.  &  0.  564; 
3Ru8s.  566;  1  R  &  M.  418;  6  BL  N.  S.  120;  1  01.  &  F.  60; 
Buckley  v.  Howell,  29  B.  546. 

The  Trustee  Act,  1893,  (56  &  57  Vict.  c.  53)  sect.  44,  gives 
the  Court  jurisdiction  in  the  case  of  trustees  authorised  to 
dispose  of  land  by  way  of  sale,  exchange,  or  partition,  to 
sanction  sales  with  an  exception  or  reservation  of  any  minerals. 

Where  there  was  a  power  to  sell  trust  funds  and  invest  them 
in  the  purchase  of  land,  to  be  held  on  such  trusts  as  would  best 
correspond  with  those  then  subsisting,  with  a  direction  that  land 
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purchased  should  be  considered  personalty,  it  was  held  that  the   Chap.xxxL 
power  of  sale  extended  to  purchased  lands.     Tait  v.  Lathbwry, 
lEq.  174;  35  B.  112. 

A  power  of  sale  to  be  exercised  after  the  death  of  a  tenant  Power  of  sale 
for  life  cannot  be  exercised  during  his  life,  though  he  may  con-  tenant  for 
sent  to  the  sale.    BtacJdow  v.  La/wa,  2  Ha.  40 ;  Johnstone  v.  ^^ 
Sober,  8  B.  233 ;  Moaley  v.  Hide,  17  Q.  B.  91 ;  Want  v.  StaUi- 
brass,  L.  R  8  Ex.  175. 

A  direction  to  sell  within  five  years  has  been  held  to  be  Sale  within 
directory  merely  where  the  purchase  money  was  to  be  applied  ^^^  ^" 
in  payment  of  debts.    Pearce  v.  Oa/rdner,  10  Ha.  287  ;  see  Cuff 
V.  HaU,  1  Jur.  N.  S.  972. 

Where  land  is  devised  to  several  trustees  in  fee  upon  trust  to  Surriving 

tnistoe  can 

sell,  the  survivors  can  sell ;  and  it  is  not  necessary  to  fill  up  the  selL 
number  of  trustees  in  order  to  make  a  good  title.     Lane  v. 
Debenkam,  11  Ha.  192. 

Similarly  if  one  trustee  disclaims  the  others  can  sell.  Niclo- 
.son  V.  Wordsworth,  2  Sw.  365 ;  Adaras  v.  ToAJiMon,  5  Mad. 
435  ;  see  Crewe  v.  Dicken,  4  Ves.  97. 

There  is  an  important  distinction  between  a  power  coupled  Tmst  and 
with  an  interest  and  a  bare  power.  power. 

Thus  a  devise  to  executors  to  sell  passes  the  interest,  but  a 
Revise  that  executors  shall  sell  the  land,  or  that  land  shall  be 
5old  by  them,  gives  them  but  a  power.  Howell  v.  Barnes,  Cro. 
Car.  382 ;  Yaies  v.  Compton,  2  P.  W.  308  ;  Lancaster  v.  Thorn- 
.ion,  2  Burr.  1027 ;  Doe  v.  ShoUer,  8  A.  &  E.  905  ;  see  Knocker 
V.  Bnnbury,  6  Bing.  N.  C.  306 ;  Lambert  v.  Browne,  I.  K  5 

•C.  L.  218. 

A  direction  to  the  testator's  executors  to  sell  his  lands  gives  Direction  to 
the  executors  a  common  law  authority  under  which  they  can  ^^  " 
vest  the  legal  estate  in  a  purchaser  without  the  concurrence 
of  the  heir.     Co.  lit.  112  b. 

If  the  lands  are  devised  by  the  will  subject  to  the  direction, 
it  would  seem  the  concurrence  of  the  beneficiaries  in  the  sale 
would  be  no  more  necessary  than  the  concurrence  of  the  heir, 
if  the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appears  to  be 
a  bargain  and  sale  which  will  not  require  to  be  enrolled  under 
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Chap.  XXXI.   27  Hen.  VIII.  c.  16,  as  it  takes  eflFect  at  common  law  and  not 

under  the  Statute  of  Uses. 
Direction  to  If  the  testator  directs  copyholds  to  be  sold,  or  to  be  sold 
se  copy  olds.  ^^^  conveyed,  the  purchaser  is  entitled  to  be  admitted  without 
the  previous  admittance  either  of  the  trastees  or  the  heir. 
Holder  v.  Preston,  2  Wills.  400 ;  R  v.  Wilson,  11  W.  R  70 ; 
3  B.  &  S.  201. 

The  same  principle  applies  if  the  copyholds  are  devised  to 
the  trustees  subject  to  the  power.  Glass  v.  Micha/rdson,  9 
Ha.  698 ;  2  D.  M.  &  G.  658. 

The  statute  21  Hen.  YIII.  c.  4,  enacts  in  effect,  that  if  any  of 
the  executoi*s  refuse  to  undertake  the  administration  and  chaige 
of  the  will,  the  executors  or  executor  accepting  the  charge  may 
sell  under  a  direction  to  the  executors  to  sell  the  land. 

Copyholds  are  within  the  statute.  Peppercorn  v.  Wayman, 
6  De  G.  &  S.  230. 

The  Trustee  Act,  1893  (56  &  57  Vict,  a  63),  sect.  22,  provides 
that  where  a  power  or  trust  is  given  to  or  vested  in  two  or  more 
trustees,  the  same  may  be  exercised  or  performed  by  the 
suiTivors  or  survivor. 

The  section  applies  only  to  trusts  constituted  after  or  created 
by  instruments  coming  into  operation  after  the  31st  December, 
1881. 

Sect.  50  provides  that  the  expressions  trust  and  trustee  shall 
include  the  duties  incident  to  the  office  of  personal  repre- 
sentative of  a  deceased  person.  Sect.  22  therefore  extends  to 
executors. 

Sect.  6  of  the  Conveyancing  Act,  1882  (45  &  46  Vict  c.  39), 
enables  a  person,  to  whom  any  power,  whether  coupled  with  an 
interest  or  not,  is  given,  by  deed  to  disclaim  the  power,  and  on 
such  disclaimer  the  power  may  be  exercised  by  the  other  or 
others  or  the  survivors  or  survivor  of  the  others  of  the  persons 
to  whom  the  power  is  given,  unless  a  contrary  intention  is 
expressed  in  the  instrument  creating  the  power.  See  In  re 
Fiaher,  13  L.  R  Jr.  546. 

The  section  applies  to  powers  created  by  instruments  coming 
into  operation  before  or  after  the  commencement  of  the  Act 
A  power  coupled  with  a  duty  cannot  be  released  or  disclaimed 


Conveyancing 
Act,  1882, 
8.  6. 
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either  under  this  Act  or  otherwise.    Be  Eyre ;  Eyre  v.  Eyre,  ct»P-  xxxi. 
49  L.  T.  259 ;  Wdler  v.  Ker,  L.  R  1  H.  L.  Sc.  11. 

A  power  of  sale  given  to  the  testator's  executors  or  adminis-  Sale  by 

.     .  1  •jT_i_»j*'xxj  X  •  administrator. 

trators  may  be  exercised  by  his  administrator  dwramte  rmnore 
cetate.    MonaeU  v.  Armstrong,  14  Eq.  423. 

It  appears  to  be  settled  that  a  bare  power  of  sale  given  to  Bare  power 
several  persons  nominati/m  cannot  be  exercised  by  the  sur-  sarvive. 
vivors.     Co.  Lit.  113  a,  note  by  EEargrave. 

Sect.  22  of  the  Trustee  Act,  1893,  applies  only  to  powers  and  Whether 
trusts  vested  in  trustees  and  executors.    It  is  a  question  of  ^ exwSSraT 
construction  upon  the  will  whether  a  power  or  trust  is  vested  in  ^^  ^'  ^^^ 
a  person  who  is  appointed  ti-ustee  or  executor  in  that  capacity, 
or  whether  it  is  given  to  him  on  personal  grounds  independently 
of  his  office. 

It  is  settled  that  a  power  of  sale  given  to  "  my  executors 
hereinafter  named"  is  given  to  them  as  executors.  It  can 
therefore  be  exercised  by  those  for  the  time  being  holding  the 
office,  but  not  by  a  disclaiming  executor.  HoiieU  v.  Ba/mes, 
Ore.  Car.  382 ;  W.  Jo.  352 ;  Yates  v.  Compton,  2  P.  W.  308 ; 
Byam  v.  Byam,  19  B.  58 ;  Braseey  v.  Chalmers,  4  D.  M.  &  G. 
528 ;  Crawford  v.  Forsha/w,  (1891)  2  Ch.  261.  See  Keates  v. 
BuHon,  14  Ves.  434 ;  In  re  Cooke's  Contract,  4  Ch.  D.  454. 

Whether  a  power  given  to  "  my  executor  A"  is  given  to  him 
as  executor  or  not,  must  depend  on  the  nature  of  the  power  and 
on  the  general  language  of  the  will.  A  power  of  sale  so  given 
has  been  held  to  be  exerciseable  by  the  person  irrespective  of 
the  office,  while  a  power  to  distribute  a  fiind  for  charitable 
purposes  was  held  given  in  respect  of  the  office.  Madden  v. 
Madden,  23  L.  R.  Ir.  167  ;  A.-G.  v.  Fletcher,  5  L.  J.  Ch.  75. 

It  would  seem,  that  where  there  is  a  direction  that  the  Snryiyorsofa 
lands  shall  in  certain  events  be  sold  by  a  class  of  persons  such  ^  *^  ™ay »« 
as  the  testator's  sons,  the  power  can  be  exercised  by  the  sur- 
viving sons,  though  some  have  died  after  the  testator's  death. 
Vincent  v.  Lee,  Cro.  Eliz.  26. 

A  power  of  sale  given  to  executors,  the  object  of  the  sale  not  Executor 
being  payment  of  debts,  cannot  be  exercised  by  an  executor  of  cannot  aeU. 
an  executor.     Yearbooks,  19  Hen.  VIII.  fo.  9  a,  pi.  4 ;  Chance 
on  Powers,  250. 


368 


CERTAIN   POWERS  COMMONLY  INSERTED  IN  WILLS. 


Cfhap. 


Bare  power 
to  trustees 
and  their 
heirs. 


Devolution  of 
trust  for  sale. 


Whether 
infant  can 
consent 


Tenant  for 
life  may 
consent  after 
alienation. 

Bankruptcy 
of  tenant  for 
life. 


Reservation 
of  power  of 
consent. 


Tt  has  been  held  that  a  bare  power  to  sell  given  to  trustees 
and  their  heirs  can  be  exercised  by  the  surviving  trustees  and 
the  heir  of  a  deceased  trustee  jointly,  but  not  by  survivors  of 
the  trustees  only.  ManaeU  v.  Vaiighom,  Wilm.  51 ;  Townaend 
v.  Wilson,  1  B.  &  Aid.  608 ;  3  Mad.  261.  See  HcM  v.  Dewes, 
Jac.  189. 

Where  property  was  devised  to  trustees  and  their  heirs  on 
trust  to  sell,  and  the  last  surviving  trustee  died  intestate,  his 
heir  could  selL    In  re  Morton  &  HaUett,  15  Ch.  D.  143. 

And  it  has  been  held  that  the  devisee  of  trust  estates  of  the 
last  surviving  trustee  can  also  sell  in  such  a  case.  Osborne  to 
RowleU,  13  Ch.  D.  774. 

Since  the  Conveyancing  Act  the  personal  representatives  of 
the  last  surviving  trustee  are  the  persons  to  exercise  the  trust 
for  sale,  except  in  the  case  of  copyholds.     See  p.  184. 

But  where  the  devise  is  to  trustees  without  words  of  limita- 
tion upon  trust  that  they  or  the  survivor  shall  sell,  the  repre- 
sentatives of  the  survivor  cannot  exercise  the  trust  for  sale. 
In  re  Ingleby  Boak,  13  L.  R.  Jr.  326. 

Where  the  consent  of  a  tenant  for  life  is  required,  an  infant 
tenant  for  life  may  consent  if  there  is  an  intention  shown  that 
the  power  should  be  exerciseable  during  minority;  for  in- 
stance, if  the  power  is  to  be  exercised  with  the  consent  of  a 
named  person  who  is  an  infant  at  the  time.  In  re  Cardross* 
Settlement,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  give 
his  consent,  though  he  has  aliened  his  life  estate,  if  his  alienee 
concurs.    Alexander  v.  Mills,  6  Ch.  124. 

In  the  event  of  the  bankruptcy  of  the  tenant  for  life,  the 
power  of  sale  may  be  exercised  with  the  consent  of  the  tenant 
for  life  and  his  trustee  in  bankruptcy.  Hcldavxyrth  v.  OooH, 
29  B.  Ill ;  Eisdale  v.  Hammersly,  81  B.  255  ;  In  re  Cooper; 
Cooper  V.  Slight,  27  Ch.  D.  565;  In  re  Bedingfield  and 
Herring's  Contract,  (1893)  2  Ch.  332  j  see,  too,  HardaJcer  v. 
Moorhouse,  26  Ch.  D.  417. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  estate  has 
expressly  reserved  his  right  to  consent  to  the  sale,  the  con- 
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cun-ence  of  the  alienee  of  the  life  estate  is  not   necessaiy.  Chap,  xxxi. 
Wa/rbiirton  v.  Fam,  16  Sim.  625. 
Where  trustees  were  authorised  to  sell  with   the  consent  Power  of  sale 

with  consent. 

of  the  tenant  for  life  for  the  time  being  and  to  invest  the  pro- 
ceeds, and  there  was  a  direction  that  no  investment  should 
be  made  while  there  should  be  a  tenant  for  life  or  tenant  in 
tail  of  full  age  without  his  consent^  it  was  held  that  the 
trustees  might  sell  during  the  minority  of  a  tenant  in  tail 
without  his  consent.  In  re  Neave's  Estates,  28  W.  R.  976 ; 
49  L.  J.  Ch.  642. 

Where  the  power  of  sale  was  exercisable  with  the  consent  of 
any  tenant  for  life  entitled  to  the  possession  of  the  estates,  and 
the  testator  created  a  term  upon  trust  to  pay  the  rents  of  all  his 
estates  to  his  wife  during  her  widowhood  and  in  the  event  of  her 
roaiTiage  upon  trust  to  pay  her  an  annuity,  it  was  held  that  the 
trustees  might  sell  with  the  consent  of  the  tenant  for  life  and 
widow.     Robertson  v.  Walker,  44  L.  J.  Ch.  220. 

Where  the  power  was  not  to  be  exercised  over  any  part  of  Whether 
the  property  without  the  consent  of  the  testator's  **  sons  and  class  can 
daughters  also,"  who  were  tenants  for  life,  it  was  considered  *^°"^®°*- 
doubtful  whether  the  power  could  be  exercised  after  the  death 
of  a  daughter.    Sykes  v.  Sheard,  33  B.  114 ;  2  D.  J.  &  S.  6  ; 
see  Jefferys  v.  Marshall,  19  W.  R.  94. 

It  appears  to  be  clear,  that  where  a  reversion  is  settled  for  Power  of  sale 
life  with  remainders,  and  a  power  of  sale  is  given  to  trustees, 
the  power  of  sale  may  be  exercised  before  the  property  falls 
iuto  possession.     Clark  v.  8eymov/r,  7  Sim.  67 ;  Blackwood  v. 
Borrowes,  4  Dru.  &  War.  441,  468. 

If  the  reversion  subject  to  the  life  interest  of  A.  is  only  to  be 
sold  with  the  consent  of  the  person  in  possession  under  the 
will,  the  property  may  be  sold  if  A.  surrenders  his  life  interest 
to  the  person  entitled  under  the  will.  Trudl  v.  Tysson,  21  B. 
437 ;  see  GUes  v.  Earner,  16  Sim.  359. 

A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time  at  a  ^^^  ^^  ^ 
price  now  fixed.     Clay  v.  Rufford,  5  De  G.  &  S.  768. 

Trustees  with  a  power  of  sale  may  join  with  the  owner  of  Sale  of  several 
another  property  in  selling  both  properties,  if  such  a  mode  of  together!" 
sale  is  beneficial ;  but  the  purchase-money  must  be  apportioned 

T.w.  B  B 
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before  the  completion  of  the  purchase.  Cavendish  v.  CavendiA, 
10  Ch.  319  ;  Morris  v.  Debenham,  2  Ch.  D.  540 ;  In  re  Cooper 
<b  Allen,  4  Ch.  D.  802.  where  Rede  v.  Odkes,  4  D.  J.  &  S.  505,  is 
explained. 

Where  the  instrument  expressly  fixes  a  period  within  the 
bounds  of  perpetuity  during  which  a  power  of  sale  may  be 
exercised,  the  power  is  exercisable  during  the  period  though  the 
property  has  Tested  in  persons  absolutely  entitled  so  long  as 
they  have  taken  no  steps  to  put  an  end  to  the  power.  In  re 
Cotton's  Trustees,  19  Ch.  D.  624. 

In  the  same  way  where  property  is  given  to  absolute  owners 
free  from  disability,  whether  immediately  or  on  the  death  of  a 
tenant  for  life,  and  a  power  of  sale  for  the  purpose  of  division  is 
given  to  trustees,  this  power  is  valid  and  exercisable  within  a 
reasonable  time  after  it  arises.  Peters  v.  Lewes  is  East  Orin- 
stead  Ry,  Co,,  18  Ch.  D.  429  ;  In  re  Cooke's  Contract,  4  Ch.  D. 
454. 

But  in  the  ordinary  case  of  a  power  of  sale  given  to  trustees 
without  any  express  limit  of  time,  so  that  it  is  necessary  to  find 
some  limit  to  save  the  power  from  invalidity  on  the  ground  of 
perpetuity,  the  power  is  spent  when  the  settlement  is  at  an  end, 
that  is  to  say,  when  all  the  interests  have  vested  absolutely  in 
possession.  Lantsbery  v.  Collier,  2  K.  &  J.  718 ;  WooUey  v. 
Jenkins,  23  B.  53,  affirmed  3  Jur.  N.  S.  321 ;  Peters  v.  Zetoes  Jk 
East  Orvastead  Ry.  Co,,  18  Ch.  D.  429. 

For  the  purpose  of  determining,  whether  the  interests  have 
become  al)solutely  vested,  limitations  created  under  a  special 
power  of  appointment  are  to  be  considered  as  if  they  had  been 
inserted  in  the  original  instrument.  In  re  Brown's  Settlement, 
10  Eq.  349. 

The  fact  that  a  jointure  secured  by  a  term  remains  charged, 
and  that  the  widow  has  power  to  charge  a  sum  of  money  on  the 
estate,  will  not  keep  the  power  of  sale  alive.  WooUey  v.  Jenkins, 
23  B.  53  ;  Wheate  v.  HaU,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact  that  the  trusts 
of  one  moiety  have  come  to  an  end  will  not  put  an  end  to  the 
power  of  sale,  if  the  trusts  of  the  other  moiety  are  subsisting, 
unless  the  power  is  limited  to  property  subject  to  continuing 
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trusts.    Trower  v.  KnighUey,  6  Mad.  134 ;  Wood  v.  White,  4  caiap.xrn. 
Jt  &  O.  460. 

In  the  case  of  a  trust  for  sale,  it  has  been  held  that  the  trust  Tmstfor  aaie 
may  be  exercised  without  the  concurrence  of  the  beneficiaries,  vesting  in 
though  the  last  tenant  for  life  has  been  dead  six  years  and  all  P**"*®*®***^* 
the  beneficiaries  are  sui  juris.     In  re  TweecUe  and  MiLea* 
Contract,  27  Ch.  D.  315. 

In  this  case  the  trust  was  exercised  within  twenty-one  years 
after  the  death  of  the  last  tenant  for  life.  But  if  the  trust  does 
not  come  to  an  end  when  the  interests  are  vested  in  possession, 
it  would  seem  that  it  may  be  exercised  at  any  time  unless  the 
delay  in  exercising  the  trust  has  been ''  unreasonable  " — ^a  matter 
not  easy  to  determine.  In  Tweedie  and  Miles  six  years  was 
held  not  an  unreasonable  delay. 

As  to  a  settlement  keeping  alive  the  powers  of  an  earlier 
settlement,  see  In  re  Wrights  Trustees  a/nd  Marshall,  28  Ch.  D. 
93. 

If  trustees  have  invested  trust  funds  in  land  without  any  Power  to  sell 
authority,  they  can  make  a  good  title  to  a  purchaser  if  one  of  ^iJtout^^  * 
the  beneficiaries  concurs,  inasmuch  as  one  beneficiary  is  entitled  authority. 
to  have  the  estate  sold.    In  re  Patten,  52  L.  J.  Ch.  787. 

A  power  of  selling  for  a  particular  purpose  only,  such  as  pay-  Power  to  mil 
ment  of  debts,  is,  of  course,  at  an  end  if  the  purpose  is  satisfied,  purpose. 
CaHyon  v.  TruscoU,  20  Eq.  348. 

Where  trustees  have  an  absolute  discretion  as  to  the  exercise  Discretionary 
of  a  power  the  Court  will  not  compel  them  to  exercise  the 
power,  though  it  will  control  an  improper  exercise  of  the  power. 
Marquis  Caviden  v.  Murray,  16  Ch.  D.  161 ;  TeTnpest  v.  Lord 
Camoys,  21  Ch.  D.  571 ;  In  re  Blake ;  Jones  v.  Blake,  29  Ch. 
D.  913 ;  see  Thrnias  v.  WiUiamis,  24  Ch.  D.  558. 

It  has  been  held  that  where  there  is  a  discretionary  trust  for  Whether 
fiale  subsisting  the  Court  will  not  make  a  decree  for  partition  or  p™ente  sale 
sale.    Biggs  v.  Peacock,  22  Ch.  D.  284.  m  partition 

^^  ^  '  action. 

But  this  principle  does  not  apply  to  the  case  of  a  simple  power 
of  sale.  Re  Norris,  W.  N.  1883,  pp.  35,  65 ;  Boyd  v.  AUen,  24 
Ch.  D.  622. 

The  fact  that  an  action  has  been  commenced  to  execute  the  Suspension  of 
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trusts  of  the  will  would  not  prevent  the  trustees  from  exercising 
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a  power  of  sale  if  they  are  willing  to  do  so,  though  a  prudent 
trustee  would  not  sell  without  the  sanction  of  the  court  It 
may  be  advisable  for  the  purchaser  not  to  complete  without 
notice  to  the  plaintiffs  in  the  action.  Cafe  v.  Bent,  3  Ha.  245, 
249;  Tv/mer  v.  Tumer,  30  B.  414.  The  case  of  Walker  v. 
SmaUwood,  Amb.  676,  is  no  authority  to  the  contrary.  See, 
however,  Lewin  on  Tinists,  467. 

After  judgment  the  powers  of  the  trustees  can  only  be  exer- 
cised under  the  sanction  of  the  Court.  Bethell  v.  Abraham,  17 
Eq.  24 ;  see  In  re  Oadd ;  Eastwood  v.  Clarke,  23  Ch.  D.  134 ; 
In  re  Norria ;  Alien  v.  Norris,  27  Cb.  D.  333. 

But  this  rule  does  not  apply  to  a  sale  by  a  tenant  for  life 
under  the  Settled  Land  Act,  and  probably  not  to  a  case  where 
the  action  is  practically  at  an  end.  Cardigan  v.  Curzon  Howe, 
30  Ch.  D.  630 ;  In  re  Maneel ;  BJiodes  v.  Jenkin,  54  L.  J.  Ch, 
883. 

A  difficulty  sometimes  arises,  where  there  is  a  direction  to 
sell  the  testator's  land,  but  the  persons  to  carry  out  the  sale  are 
not  mentioned. 

In  such  cases,  if  the  purpose  of  the  sale  is  to  pay  debts,  the 
executor  is  the  pei-son  to  sell.  Anon.,  3  Dyer,  371  b ;  Blotch 
V.  Wilder,  1  Atk.  420 ;  Forbes  v.  Peacock,  11  M.  &.  W.  630 ;  see 
Hooper  v.  Strutton,  12  W.  R  367. 

The  same  is  the  case,  if  the  proceeds  of  sale  are  to  be  divided 
with  the  personalty  in  certain  shares,  though  there  may  be  no 
charge  of  debts.  Tylden  v.  Hyde,  2  S.  &  St  238 ;  Ward  v. 
Devon,  cit.  11  Sim.  160 ;  Forbes  v.  Peacock,  11  M.  &  W.  630 ;  1 
Ph.  717. 

But  a  mere  direction  to  sell  lands  and  divide  the  proceeds^ 
where  they  are  not  mixed  with  the  personalty,  or  a  direction  in 
certain  events  to  sell  lands  which  are  directly  devised,  gives  the 
executors  no  power  of  sale.  Bentham  v.  Wiltshire,  4  Mad.  44  ; 
Patton  V.  BaTidaU,  IJ.  &  W.189 ;  AUum  v.  Fryer,3  Q.  B.  442 ; 
Curtis  V.  Fvlbrook,  8  Ha.  25,  278 ;  Haydon  v.  Wood,  ib.  279. 
See,  however,  Lockton  v.  Lockton,  1  Ch.  C.  179. 

The  question,  whether  a  charge  of  debts  on  land  gives  the 
executors  a  power  of  sale  has  become  of  small  importance  since 
Lord  St.  Leonards'  Act,  22  &  23  Vict  a  35,  sects.  14— IS, 
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which  applies  to  wills  coming  into  operation  after  the  13th    Chap.  XXXL 
August,  1859. 

Sects.  14 — 16  in  effect  enact,  that  devisees  in  trust  of  the  Lord  St 
testator's  whole  interest  in  real  estate  charged  with  debts  or  Act,  aeots  14 
legacies,  no  provision  being  made  for  the  raising  such  debts  or  ^^»  *^^  ^^• 
legacies,  may  raise  the  same  by  sale  or  mortgage,  and  where  the 
estate  subject  to  the  charge  is  not  devised  to  trustees  for  the 
testator's  whole  interest,  the  executors  have  a  similar  power  of 
raising  the  amount. 

Sect.  16  does  not  enable  an  administrator  to  sell  In  re  Clay 
&  TeOey,  16  Ch.  D.  3. 

Sect  18  declares  that  the  said  sections  of  the  Act  shall  not 
extend  to  a  (beneficial)  devise  to  any  person  or  persons  in  fee  or 
in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of  any 
such  devisee  or  devisees  to  sell  or  mortgage,  as  he  or  they  may 
by  law  now  do. 

Sect.  18  does  not  apply  where  an  estate  is  devised  by  way  of 
settlement  Be  Wilson ;  Pennington  v.  Payne^  64  L.  T.  600 ; 
34  W.  R  512. 

In  cases  where  this  Act  does  not  apply  the  law  is  not  in  a  Wills  not 

.  •   /.     .  .    .  within  the 

very  satisfactory  state.  j^^^ 

1.  Where  debts  and  legacies  are  charged  on  land,  and  the  Devise  to 
land  is  devised  to  trustees  upon  trusts  not  including  the  pay-  land  subject 
ment  of  debts,  the  trustees  and  not  the  executors  are  apparently  ^^|^  of^ 
the  persons  to  sell  and  receive  the  purchase  money.     Shaw  v.  debts. 
Borrer,  1  Kee.  669 ;  BaU  v.  Harris,  4  M.  &  Cr.  264  ;  StroughiU 
V.  Anatey,  1  D.  M.  &  G.  647  ;  Sahin  v.  Heape,  27  B.  563 ;  Hod- 
Idnson  v.  Quinn,  1  J.  &  H.  303. 

In  such  a  case  the  fact  that  the  trustees  take  only  an  estate 
pur  autre  vie,  the  use  in  remainder  being  executed  by  the 
effect  of  the  Statute  of  Uses,  will  not  affect  their  power  to  sell 
in  order  to  raise  the  charge.  Eidsforth  v.  Armatead,  2  K.  &  J. 
333. 
2.  When  there  is  a  charge  of  debts  and  legacies  on  land,  and  Beneficial 

.  .  dense  subject 

the  land  is  devised  beneficially,  expressly  subject  to  the  charge,  to  debts  to  a 
to  a  person,  who  is  one  of  several  executors,  he  can  sell  and  pass  fg^^j^  ^ 
the  legal  estate.     Colyer  v.  Finch,  6  H.  L.  905 ;  Johnson  v.  <««cutor. 


374 


CERTAIN  TOWEBS  COMMONLY  INSERTED  IN  WILLS. 


Olutp. 


DoYiBe  to 
person  not 
executor. 


Charge  of 
specific  debts 
or  single 
legacy. 


Charge  of 


Kennett,  3  M.  &  K.  624 ;  Corser  v.  CoHwright,  8  Ch.  971 ;  L 
R.  7  H.  L.  731. 

3.  Where  there  is  a  charge  of  debts  and  legacies  on  land 
which  is  given  to  a  devisee  for  his  own  use  or  as  to  which  the 
testator  dies  intestate,  the  better  opinion  appears  to  be  that  the 
executor  cannot,  but  the  devisee  or  heir  can  alone  give  a  good 
title.  Doe  v.  Hughes,  6  Ex.  223 ;  Johnson  v.  Kennett,  3  M.  ft 
K.  624 ;  Corser  v.  CaHwright,  8  Ch.  971,  975.  See  Ooding  v. 
CoHer,  1  Coll.  644. 

On  the  other  hand  an  intention  may  be  collected  from  the 
will,  that  the  executor,  and  not  the  devisee,  was  intended  to 
enforce  the  charge,  in  which  case  the  power  of  sale  would  include 
the  power  of  passing  the  legal  estate  as  well. 

Thus,  if  the  land  is  devised  for  life  with  contingent  re« 
mainders  over,  it  is  clear  that  the  devisees  cannot  make  a  good 
title;  yet,  on  the  other  hand,  the  charge  must  be  raised  at 
once,  and  therefore  a  power  of  sale  is  implied  in  the  executor. 
Robinson  v.  Lowater,  5  D.  M.  &  G.  275. 

Where  a  testator  directs  his  debts  to  be  paid  by  his  executors, 
and  charges  them  on  his  real  estate,  a  power  of  sale  by  implica- 
tion will  not  be  given  to  an  administrator.  In  re  Clay  A  TetLey, 
16  Ch.  D.  3. 

Lord  Bomilly  appears  to  have  been  of  opinion  that  a  chaige 
of  debts  on  land,  where  the  land  is  beneficially  devised,  gives 
the  executors  an  implied  power  of  sale.  See  Wrigley  v.  Sykes, 
21  B.  337 ;  Bolton  v.  Stannard,  4b  Jur.  N.  S.  576 ;  but  these 
cases  may  be  supported  on  other  ground& 

For  the  opinions  of  the  text-writers  on  this  subject,  see  Sogd. 
V.  &  P.  13th  ed.  545 ;  Pow.  121—2 ;  Williams  on  Real  Assets, 
ch.  vi.  p.  77 ;  Davidson's  Conv.  vol.  iL,  part  ii.,  468  n. ;  Dart  V. 
&  P.  697,  seq. ;  Lewin  on  Trusts,  515,  seq. ;  Hayes  &  Jarman's 
Cone.  Prec.  491;  Farwell  on  Powers,  79;  Shelford's  Real 
Property  Statutes,  388 ;  Godefroi  on  Trustees,  387. 

4.  A  charge  upon  land  of  specific  debts  or  of  a  single  l^;acy 
does  not  enable  the  devisee,  though  he  may  also  be  executor,  to 
make  a  title.  Doran  v.  Wiltshire,  3  Sw.  699  ;  In  re  Eebbeck; 
Bennett  V.  Bebbeck,  42  W.  R  473 ;  71  L.  T.  74. 

5.  Whether  under  a  charge  of  legacies  only,  the  devisee  can 
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sell  or  mortgage  without  the  concurrence  of  the  legatees,  is  a  ci^P- 
question  of  some  difficulty.  In  Horn  v.  Horn,  2  S.  &  St.  legaci 
448,  it  was  held  he  could  not,  and  in  Johnson  v.  Kennett, 
3  M.  &  EL  624,  Lord  Lyndhurst  lays  down,  that  where  legacies 
alone  are  charged,  the  purchasers  of  the  real  estate  are  bound 
to  see  to  the  application  of  the  purchase  money  (p.  630). 
But  the  point  did  not  arise  in  that  case,  and  Lord  Lyndhurst's 
reasoning  was  not  approved  by  Lord  St.  Leonards  in  StroughiU 
y.  Anetey,  1  D.  IL  &  O.  635,  who  puts  it  upon  intention  only ; 
and  Lord  Cranworth,  in  Colyer  v.  Finch,  5  H.  L.  905,  922, 
places  a  charge  of  legacies  upon  the  same  footing  as  a  charge  of 
debts. 

The  views  expressed  in  Si/roughiU  v.  Anetey  and  Col/yer 
V.  Fvn(Ji,  seem  to  have  received  statutory  approval  by  sect  18 
of  Lord  St.  Leonards'  Act,  which  declares  that  the  Act  is  not  to 
affect  the  power  of  a  devisee  subject  to  debts  or  legacies  to  sell 
**  as  he  may  by  law  now  do  "  (see  also  Mr.  Waley's  note  to 
Davidson,  vol.  ii,  part  ii.,  Moitgages,  p.  474 ;  Be  Wilson ; 
Pewaington  v.  Payne,  34  W.  R  512). 

A  purchaser  of  freeholds  is  not  entitled  to  enquire  whether  inqniries 
any  debts  are  subsisting  unless  twenty  years  have  elapsed  since  ®*  *®  ^^^^ 
the  testator's  death.     In  re  Tcmqueray-  WiUav/me  &  Landau, 
20 Ch.  D.  465;  In  re  Molyneux  &  White,  13  L.  R.  Jr.  382;  15 
L  R  Jr.  383. 

A  purchaser  from  the  executor  of  leaseholds  is  not  entitled 
to  enquire,  although  more  than  twenty  years  have  elapsed  since 
the  testator's  death.  In  re  Whistler,  35  Oh.  D.  661 ;  In  re  Venn 
&  Fix/rze's  Contract,  (1894)  2  Ch.  101,  explaining  In  re  Moly- 
nmiOiA  White,  13  L.R  Ir.  382;  15  L.  R  Jr.  383. 

There  can  be  no  reasonable  doubt,  that  a  power  to  mortgage  II.  Power  to 
authorises  a  mortgage  with  power  of  sale.     By  sect.  19  of  the  °^°"**^®* 
Conveyancing  Act,  1881,  a  power  of  sale  is  expressly  given  to 
mortgagees.      In  re  ChaiAmieT'e  WiU,  8  Eq.  569,  overruling 
Gla/rk  v.  Royal  Panopticon,  4  Dr.  26. 

Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the  costs 
of  effecting  the  security  may  be  raised.  Armstrong  v.  Armstrong, 
18  £q.  54L 

And  a  trustee  may  raise  the  costs  of  transferring  a  mort-  Costs  of 

transfer. 
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COiap.  XXXI.   gage  if  he  has  any  duty  to  protect  the  estate  from  foreclosure 
or  sale.    SeiveU  v.  Bishopp,  68  L.  T.  323 ;  69  L.  T.  68. 

As  to  the  validity  of  a  mortgage  by  demise  under  a  power  of 
leasing,  see  Moatyn  v.  LaTicaster,  23  Ch.  D.  683. 

As  to  what  words  give  a  power  to  mortgage,  see  In  re  Jones  ; 
DuUon  V.  Brookfteld,  59  L.  J.  Ch.  31 ;  61  L.  T.  661 ;  38  W.  R 
90  ;  Re  Webb ;  Leedham  v.  Patchett,  63  L.  T.  545 ;  Redman  v. 
Rymer,  65  L.  T.  270. 

By  sect.  20  of  the  Trustee  Act,  1893  (56  &  57  Vict  a  53), 
the  receipt  of  any  trustee  for  any  money  securities  or  other 
personal  property  or  effects  payable,  transferable,  or  deliverable 
to  him  under  any  trust  or  power  is  made  a  sufficient  discharge. 

The  section  applies  to  trusts  created  before  or  after  the  com- 
mencement of  the  Act. 

Sect.  17  of  the  Trustee  Act,  1893  (56  &  57  Vict,  a  53),  enables 
a  trustee  to  appoint  a  solicitor  to  be  his  agent  to  receive  and 
give  a  discharge  for  any  money  or  valuable  consideration,  or 
property  recoverable  by  the  trustee  by  permitting  the  solicitor 
to  have  the  custody,  and  to  produce  a  deed  containing  any  such 
receipt  as  is  referred  to  in  sect.  56  of  the  Conveyancing  Act, 
1881. 

The  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  24th  December, 
1888. 

In  cases  to  which  the  section  does  not  apply,  trustees,  unless 
empowered  to  do  so  by  the  instrument  under  which  they  act, 
ought  not  to  authorise  a  solicitor  or  other  agent,  or  even  one  of 
themselves,  to  receive  purchase-money,  and  the  purchaser  may 
insist  upon  payment  either  to  the  trustees  personally  or  to 
their  account  at  a  bank.  In  re  Bellamy,  24  Ch.  D,  387 ;  In 
re  Flower,  27  Ch.  D.  592. 

An  executor  may  sell  or  mortgage  any  part  of  the  testator's 
personal  assets.  Earl  Vane  v.  Rigden,  5  Ch.  663 ;  Cruikshank 
V.  Duffi,n,  13  Eq.  555 ;  Berry  v.  Oihbona,  8  Ch.  747 ;  In  re 
Ryan  &  Kavanagh,  17  L.  R.  Jr.  42 ;  In  re  Whistler,  35  Ch.  D. 
561. 

The  executor's  power  extends  to  real  estate  used  for  partner- 
ship purposes.     West  of  England  and  South  Wales  District 
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Bamk  v.  Murch,  23  Ch.  D.  138 ;  see  Boylan  v.  Fay,  8  L.  R  Ir.    ci]isp.xxxi. 
374 ;  Devitt  v.  Kearney,  13  L.  R  Jr.  45. 

And  by  way  of  compromise,  a  sale  partly  for  shares  in  a 
company  may  be  upheld.  West  of  England  Bank  v.  Mv/rch, 
23  Ch.  D.  138. 

An  administrator  durante  minore  cetate  has  the  same  power  of 
selling  personal  property  as  an  executor.  In  re  Cope,  16  Ch.  D. 
49 ;  not  following  In  re  Robinson,  3  L.  R  Ir.  429. 

Debts  contracted  by  an  executor,  though  for  the  purposes  of 
the  estate,  are  the  executor's  debts^  and  cannot  be  proved  against 
the  estate,  though  if  the  executor  is  entitled  to  be  indemnified 
by  the  estate  against  the  debts  he  has  incurred,  the  executor's 
creditors  may,  to  the  extent  of  the  indemnity,  prove  against  the 
estate.  FarhaU  v.  Fa/rhaU,  7  Ch.  123 ;  Dowse  v.  Gorton,  40 
Ch.  D.  536;  (1891)  A  C.  190. 

An  administrator  cannot  by  mortgage  raise  money  for  the 
repair  of  leaseholds,  which  he  is  not  under  liability  to  repair. 
Richetta  v.  Levjis,  20  Ch.  D.  746. 

Where  there  is  a  trust  for  conversion,  unauthorised  securities  V.  Conver- 
should,  as  a  general  rule,  be  sold  within  a  year  from  the  death,  sonalty  within 
BaU  V.  Hooper,  5  D.  M.  &  G.  338 ;  Hughes  v.  Empson,  22  B.  *  ^^• 
181. 

But  executors,  who  bond  fide  postpone  the  sale  of  securities  Where  post- 
of  fluctuating  value,  upon  which  there  is  no  liability,  will  not  conversion 
be  liable  for  a  loss.    BuHon  v.  Burton,  1  M.  &  Cr.  80 ;  Ma/rsderi  J'^'^^*- 
V.  Kent,  5  Ch.  D.  598. 

Shares,  upon  which  there  is  an  unlimited  liability,  ought  to 
be  sold  within  the  year  under  a  direction  to  convert.  Oray- 
bum  V.  Clarkson,  3  Ch.  605 ;  Scuithorpe  v.  Tipper,  13  Eq. 
232 ;  The  Heirs  Hiddingh  v.  De  ViUiers  Denyssen,  12  App. 
C.  624. 

If  there  is  a  discretionary  trust  to   convert,   trustees  bond  Diacretionary 
fide  exercising  theii*  discretion  will  not  be  liable  for  not  selling 
shares  upon  which  the  liability  is  unlimited.    In  re  Norring- 
ton ;  Brindley  v.  Partridge,  13  Ch.  D.  655. 

As  to  wasting  securities  see  WHday  v.  Sandys,  7  Eq.  455 ; 
ricjfcner  v.  Old,  18  Eq.  422. 

Under  23  &  24  Vict.  c.  145,  sect.  30,  executors  had  power  to  VI-  Power  to 

compromiBe. 
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compromise  debts  and  also  claims  by  persons  claiming  as 
beneficiaries.  West  of  England  and  South  Wales  District 
Bank  v.  Mwrck,  23  Ch.  D.  138 ;  In  re  Warren  ;  Weadon  v. 
Beading,  32  W.  R  916 ;  51  L.  T.  561. 

That  section  is  superseded  by  sect  21  of  the  Trustee  Act, 
1893,  which  applies  to  executorships  and  trusts  constituted 
or  created  before  or  since  the  commencement  of  the  Act. 

That  section  provides  that  an  executor  or  administrator  may 
pay,  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient^  and  gives  power  to  an  executor  or  administrator  or  to 
two  or  more  trustees,  or  to  a  sole  acting  trustee,  where  a  sole 
trustee  is  authorised  to  execute  the  trusts  and  powers,  to  com- 
promise claims. 

Executors  before  the  Act  had  a  fair  discretion  as  to  suing 
debtors,  but  the  Act  has  extended  their  powers  and  it  seems 
that  as  long  as  they  act  in  good  faith  they  will  not  be  liable  for 
not  taking  proceedings  against  debtors.  Be  Otoens ;  Jones  v. 
Owms,  47  L.  T.  61. 

The  Trustee  Act,  1893  (66  &  67  Vict.  c.  63),  sect  1,  which 
applies  to  trusts  created  before  or  after  the  passing  of  the  Act» 
authorises  trustees,  unless  expressly  forbidden  by  the  instrument 
creating  the  trust,  to  invest  any  trust  funds  in  their  hands, 
whether  at  the  time  in  a  state  of  investment  or  not,  in  the 
securities  there  mentioned,  and  to  vary  any  such  investment 

Sect.  3  deals  with  redeemable  stocks,  and  sect  5  enlaiges 
existing  powers  of  investment 

The  power  to  vary  extends  to  all  funds  belonging  to  the  trust, 
as  well  securities  bought  before  the  Act  as  those  bought 
since.    Hume  v.  Lopes,  (1892)  A.  C.  112. 

In  cases  of  investment  the  trustees  have  to  consider  two 
matters :  1.  Is  the  proposed  investment  within  the  power  of 
investment  conferred  upon  them  ?  2.  If  it  is,  is  it  a  proper 
investment  of  its  kind  ? 

Thus  a  power  to  invest  in  such  securities  as  they  think  fit 
will  not  authorise  trustees  to  invest  upon  a  mortgage  without 
proper  inquiries  as  to  the  sufficiency  of  the  security,  nor  will  it 
authorise  them  to  invest  in  a  security  upon  which  there  is  a 
liability.    Harris  v.  Ha/rris,  29  B.  107  ;  Stretton  v.  AshmaU,  3 
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Dr.  9]  In  re  Kavanagh,  27  L.  R.  Ir.  495 ;  S.  C,  sub  nom.    Ch».xxxi. 
Murphy  V.  Doyle,  29  L.  R  Ir.  333. 

And  a  power  to  invest  on  mortgage  does  not  justify  invest- 
ment on  a  contributory  mortgage.  Webb  v.  Jonas,  39  CL  D. 
660. 

A  power  to  invest  in  securities  will  not  authorise  the  purchase  Power  to 

.  ,     '     invest  in 

of  shares  which  are  not  secured  upon  anything.     Ha/ma  v.  Bocaritles. 
Ha/rris,  29  B.  107  ;  In  re  Kavanagh,  27  L.    R.    Ir.   495 ; 
Mwrphy  v.  Doyle,  29  L.  K  Ir.  333. 

A  power  to  invest  on  real  securities  does  not  include  long  Real  securi- 
leaseholds.    In  re  Boyd's  Settled  Estates,  14  Ch.  D.  627.  *'^' 

But  sect  5  of  the  Trustee  Act,  1893,  extends  such  a  power  to 
the  long  leaseholds  mentioned  in  that  section* 

A  company  incorporated  under  the  Companies  Acts  has  been  Pablic 
held  to  be  a  Public  Company,  and  a  company  incorporated  by  a  ®®°^P*^y- 
charter  granted  under  a  special  Act  has  been  held  to  be  a 
company  incorporated  by  Act  of  Parliament.    In  re  Sharp  ; 
RickeU  v.  Sharp,  45  Ch.  D.  286 ;  Elve  v.  Boyton,  (1891)  1  Ch. 
501. 

A  power  to  invest  by  placing  on  deposit  with  a  firm  does  Power  to 
not  authorise  trustees  to  continue  the  deposit  after  a  change  in  ^^^finn. 
the  members  of  the  firm.     In  re  Tucker ;  Tucker  v.  Tucker, 
(1894)  1  Ch.  724. 

The  cases  upon  investment  will  be  found  collected  in 
Godefroi  on  Trustees,  419 ;  Lewin,  326 ;  Yaizey,  428. 

Under  the  common  power  of  investing  with  consent  a 
previous  consent  is  necessary,  and  it  must  be  given  at  the  time 
of  the  investment,  and  cannot  be  given  by  anticipation.  Bate- 
Tnan  v.  Davis,  3  Mad.  98 ;  Child  v.  Child,  20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may  be 
executed  after  the  exercise  of  the  power,  if  consent  has  been 
previously  given.     Offen  v.  Harman,  1  D.  F.  &  J.  253. 

Trustees  holding  lands  on  trust  to  raise  money  out  of  the  viii.  Powers 
rents  or  to  pay  the  rents  to  a  tenant  for  life,  can  let  the  lands  °   ®**"^fr 
from  year  to  year  or  for  any  reasonable  term.    Naylor  v.  Amitt, 
1  R  &  M.  501 ;  Fitzpatrick  v.  WariTig,  11  L.  R  Ir.  35 ;  not 
following  In  re  Shavfs  Trusts,  12  Eq.  124. 

Where  a  tenant  for  life  with  power  of  leasing  enters  into  an 
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agreement  for  a  lease  and  dies  before  the  lease  is  executed  the 
trustees  may  carry  the  agreement  into  effect.  Davis  v. 
Harford,  22  Ch.  D.  128.  See  now  the  Settled  Land  Act,  1882, 
sect.  12. 

As  to  the  construction  of  a  power  of  leasing,  see  HaUeU  to 
MaHin,  24  Ch.  D.  624. 

An  executor  can  make  a  lease,  but  if  impugned  by  a 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  show 
that  it  was  made  in  a  due  course  of  administration.  Keating  v. 
Keating,  LI.  &  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  to 
purchase  at  a  fixed  price,  the  option  to  purchase  cannot  be 
exercised  against  the  beneficiaries.  Oceanic  Steam  Navigatian 
Co.  V.   Sutherberry,  16  Ch.  D.  236. 

In  the  absence  of  any  special  circumstances  trustees  of 
contiguous  estates  held  upon  different  trusts  cannot  make  a 
lease  of  both  estates  under  one  demise.  Tolson  v.  Sheard, 
5  Ch.  D.  10. 

A  power  to  lease  after  the  death  of  a  tenant  for  life  cannot 
be  exercised  before  his  death,  though  the  life  estate  may  be 
surrendered.     Goxe  v.  Day,  13  East,  118. 

As  to  the  effect  of  covenants  for  renewal  in  leases  under 
powers,  see  Oas  Light  and  Coke  Company  v.  Touuse,  35  Ch.  D. 
519. 

In  certain  cases  the  Court  is  enabled  to  remedy  defects  in 
leases  granted  under  powers.  12  &  13  Vict.  c.  26;  13&14 
Vict.  c.  17  ;  Oas  Light  and  Coke  Company  v.  Towse,  supra. 

Large  powers  of  management,  and  of  laying  out  money  in 
repairs  and  improvements,  are  given  by  the  Conveyancing  Act, 
1881,  sect  42,  and  the  Settled  Land  Acts,  1882  to  1890. 

Formerly,  money  to  be  laid  out  in  land  could  be  laid  out  in 
the  erection  of  new  buildings,  but  not  in  repairs  and  permanent 
improvements.    Drake  v.  Trefusis,  10  Ch.  364. 

But  now  by  virtue  of  the  Settled  Land  Act,  1882,  sect  21, 
and  the  Settled  Land  Act,  1890,  sect.  13,  capital  money  arising 
under  the  Act  can  on  the  direction  of  the  tenant  for  life  be  laid 
out  in  any  of  the  modes  mentioned  in  those  sections,  which 
include  improvements,  and  inasmuch  as  land  if  purchased  could 
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be  sold  by  the  tenant  for  life  and  applied  under  the  Act,  money   Chap-  xxxi. 
to  be  invested  in  land  can  be  applied  as  capital  money  arising 
under  the  Act.    In  re  Mackenzie's  Trusts,  23  Ch.  D.  750. 

The  Conveyancing  Act,  sect.  42,  confers  powers  of  manage- 
ment upon  trustees  where  infants  are  beneficially  interested 
in  the  land  and  expenses  may  be  paid  out  of  income. 

Where  leaseholds  are  held  by  trustees  on  trust  for  a  tenant  I>"ty  of 
for  life  with  limitations  over,  it  has  been  held  to  be  the  duty  leaseholds. 
of  the  trustees  to  see  that  the  covenants  in  the  leases  as  to 
repairs  are  performed.    In  re  Fowler;  Fowler  v.  OdeUy  16  Ch. 
D.  723. 

And  trustees  for  sale  ought,  it  has  been  said,  to  keep  the 
property  in  a  saleable  condition.  In  re  Hotchkys;  Freke  v. 
Calmady,  32  Ch.  D.  408. 

Where  there  is  no  power  given  to  the  trustees  to  lay  out 
money  in  repairs,  and  the  Settled  Land  Acts  do  not  apply,  the 
Court  will  in  certain  cases  allow  money  to  be  raised  out  of 
capital  and  spent  on  repairs.  For  the  principles  upon  which 
the  Court  acts  in  such  cases  see  In  re  Jackson ;  Jadcson  v. 
Talbot,  21  Ch.  D.  786  ;  In  re  Howsehold;  Household  y.  House- 
hold, 27  Ch.  D.  553 ;  Conway  v.  Femton,  40  Ch.  D.  512  ;  In  re 
Hv/rst,  29  L.  R  Jr.  219  ;  In  re  De  Teissier ;  De  Teissier  v.  De 
.  Teissier,  (1893)  1  Ch.  153. 

By  sect  18  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  X.  Power  to 
trustees  are  empowered  to  insure  up  to  the  three-fourths  of 
the  value  of  the  building  insured,  and  to  pay  the  premiums 
out  of  the  income  of  the  property  insured  and  any  other  pro- 
perty held  on  the  same  trusts.  The  section  applies  to  trusts 
created  before  and  after  the  commencement  of  the  Act. 

By  sect.  19  of  the  Trustee  Act,  1893  (56  &  57  Vict,  a  53),  XL  Power 
trustees  of  renewable  leaseholds  may,  if  they  think  fit,  and  leaa^*^ 
must,  if  thereto  required  by  any  beneficiary,  use  their  best 
endeavours  to  obtain  renewals.  Where  by  the  terms  of  the 
settlement  or  will  the  tenant  for  life  is  entitled  to  enjoyment 
without  any  liability  to  renew  or  contribute  to  the  expense  of 
renewal  the  trustees  cannot  exercise  this  power  without  his 
consent  The  trustees  may  pay  the  expenses  of  renewal  out 
of  any  money  in  their  hands  held  upon  the  same  trusts,  or  if 
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they  have  none,  may  raise  the  expenses  by  mortgage.  The 
section  applies  to  trusts  created  before  and  after  the  commence- 
ment of  the  Act. 

The  section  does  not  alter  rights  between  tenant  for  life 
and  remainderman.  In  re  Baring ;  Jev/ne  v.  Baring,  (1893) 
1  Ch.  61. 

Executors  or  trustees  cannot  carry  on  the  testator's  business 
without  express  authority  to  do  so.  Travis  v.  Milne,  9  Ha. 
142 ;  Kirhman  v.  Booth,  11  B.  273. 

Where  a  will  contained  the  usual  trust  for  sale  mth  power 
to  postpone  the  sale,  the  executors  were  held  justified  in 
caiTying  on  the  business  for  two  years  with  a  view  to  a  sale. 
In  re  Chancellor  ;  Chancellor  v.  Brown,  26  Ch.  D.  42. 

A  direction  to  carry  on  the  testator's  business  only  authorises 
the  employment  in  the  business  of  the  capital,  which  the 
testator  himself  employed  in  the  business  at  his  decease. 
M'Neillie  v.  Acton,  4  D.  M.  &  G.  744;  see  Re  Dimmock; 
Dimmock  v.  Dvmmock,  52  L.  T.  494. 

Under  such  a  direction  the  executors  are  entitled  to  use  the 
freehold  or  leasehold  premises  where  the  business  was  carried 
on  by  the  testator,  and  they  may  mortgage  them  for  the 
purposes  of  the  business.  Devitt  v.  Kearney,  19  L.  R  Jr.  45; 
In  re  Cameron ;  Nixon  v.  Cameron,  26  Ch.  D.  19. 

An  authority  to  trustees  to  carry  on  the  business  does  not 
authorise  two  out  of  three  trustees  to  carry  it  on.  Ex  parte 
Butcher;  In  re  Mdlor,  13  Ch.  D.  465. 

Debts  incurred  by  the  executor  in  carrying  on  the  business 
are  his  debts,  and  the  creditors  to  whom  these  debts  are  owing 
have  no  direct  remedy  against  the  testator's  estate.  They 
cannot  prove  against  the  estate  or  take  the  testator's  assets 
in  execution.  Ex  parte  Oarland,  10  Ves.  110;  Otoen  v. 
Ddamere,  15  Eq.  134;  AhhoU  v.  Parfitt,  L.  R  6  Q.  B.  346 ; 
Fairland  v.  Percy,  3  P.  &  D.  217  ;  Hall  v.  Fennell,  I.  R  9  Eq. 
406, 615 ;  In  re  Morgan ;  Pillgrem  v.  PHlgrem,,  18  Ch.  D.  93 ; 
Lord  Talbot  de  Malahide  v.  Moran,  8  L.  R  Ir.  307. 

If  the  executor  becomes  bankrupt  the  beneficiaries  have  no 
claim  against  his  estate  for  the  assets  of  the  testator  properly 
employed    in  the    trade,   though  they  can  prove  for  assets 
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employed  in  excess  of  his  authority.    Sx  paHe  Richardson,   ^'^P-  ^^^^- 
Buck,  202 ;  3  Mad.  138 ;  ScoU  v.  Izon,  34  B.  434. 

The  executor  is  entitled  to  be  indemnified  out  of  the  assets  Executor's 
properly  employed  by  him  in  the  business  against  the  debts  ^i^n^ty 
which  he  has  incurred  in  cairying  it  on,  and  the  creditor  to 
whom  these  debts  are  owing  may  stand  in  the  place  of  the 
executor  to  the  extent  of  this  indemnity.    See  cases  supra; 
Gvibuah  v.  Cuibueh,  1  B.  184. 

The  right  to  indemnity  is  the  executor's  right ;  it  is  there- 
fore subject  to  any  equities  between  him  and  the  estate.  For 
instance,  if  upon  taking  the  accounts  he  is  indebted  to  the 
estate,  his  right,  and  therefore  the  right  of  his  creditors  to 
indemnity,  is  diminished  by  the  amount  of  his  indebtedness. 
In  re  Johnson;  Shearman  v.  Robinson,  15  Ch.  D.  648; 
Strickland  v.  Symons,  22  Ch.  D.  66^ ;  26  Ch.  D.  245 ;  In 
re  Evans;  Evans  v.  Evans,  M  Ch.  D.  597;  see  Re  Kidd; 
Kidd  V.  Kidd,  70  L.  T.  648 ;  42  W.  R  671. 

As  between  the  creditors  who  have  become  such  since  the  Rights  as 
testator's  death  and  the  beneficiaries  under  the  will,  the  rights  ditolTof  °^' 
depend  upon  the  directions  of  the  will,  and  for  this  purpose  f ^^^^^  and 

*  *    .  *     '^         beneficianes. 

persons  dealing  with  the  executor  must  be  taken  to  know  the 
contents  of  the  will.  If  the  will  does  not  authorise  the  executor 
to  carry  on  the  business,  he  has  no  right  to  an  indemnity,  and 
his  creditors  have  no  right  against  the  estate. 

Similarly,  if  the  will  confers  authority  to  carry  on  the  business 
for  a  limited  period,  which  has  come  to  an  end,  creditors,  whose 
debts  are  incurred  after  that  period,  have  no  claim  against  the 
estate.     GaUagher  v.  Ferris,  7  L.  R  Jr.  489. 

Nothing  in  the  will  can  affect  the  rights  of  the  testator's  Rights  as 
creditors.     As  against  them,  therefore,  the  executor  carrying  ^itorsTf^'*' 
on  the  business  is  entitled  to  indemnity  only  if  the  canTincr  testator  and 

of  executor. 

on  was  reasonable  in  order  to  pay  the  debts,  or  if  the  creditors 
assented  to  the  business  being  carried  on. 

If  it  was  not  reasonable,  or  there  was  no  assent,  it  is  open  to 
the  testator's  creditors  to  repudiate  the  executor's  act  and  to 
treat  it  as  a  devastavit  or  to  adopt  it,  in  which  case  the  executor 
is  entitled  to  be  indemnified  against  the  debts  he  has  incurred. 
Through  the  medium  and  to  the  extent  of  this  indemnity  the 
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Chap.  XXXI,  executor's  creditors  may  acquire  priority  over  the  testator's 
creditors.  The  same  result  follows  if  the  creditors  stand  by 
and  allow  the  business  to  be  carried  on.  Dowse  v.  Oorton, 
(1891)  A.  C.  190;  In  re  Brooke;  Brooke  v.  Brooke,  (1894) 
2  Ch.  600. 

No  distinction  can  for  this  purpose  be  drawn  between  the 
testator's  estate  at  his  death  and  assets  subsequently  created 
by  the  executor.    Dowse  v.  Oorton,  (1891)  A.  C.  190. 

As  to  the  rights  of  the  testator's  creditors  as  against  creditors 
whose  debts  are  incurred  after  his  death,  see  JEx  pcurte  Morley, 
8  Ch.  1026 ;  In  re  Simpson,  9  Ch.  572  ;  In  re  FeUs ;  Ex 
parte  Andrews,  4  Ch.  D.  509 ;  Ex  parte  Bxdcher  ;  In  re  MeUor, 
13  Ch.  D.  465 ;  Ex  parte  Barber;  In  re  Anslow,  28  W.  R 
522. 
Xin.  Power  Sect.  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881 
nance.  "  (^^  &  45  Vict.  c.  41)  provides  that  "where  any  property  is 
held  by  trustees  in  trust  for  an  infant,  either  for  life  or  for  any 
greater  interest,  and  whether  absolutely  or  contingently  on  his 
attaining  the  age  of  twenty-one  years  or  on  the  occuiTence  of 
any  event  before  his  attaining  that  age,  the  trustees  may,  at 
their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education  or  benefit  the  income  of  that  property  or  any  part 
thereof  whether  there  is  any  other  fund  applicable  to  the  same 
purposes  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education  or  not" 

The  residue  of  the  income  is  to  be  accumuktSS  and  go  to  the 
person  ultimately  entitled  to  the  property,  but  the  trustees  may 
apply  accumulations  as  if  they  were  income  of  the  cun-ent  year. 

The  section  applies  to  all  instruments  if  there  is  no  contraiy 
intention  expressed. 

An  express  trust  to  accumulate  the  income  of  infant's  shares 
is  not  a  contrary  intention.  In  re  Thatcher's  Trusts,  26  Ch. 
D.  426. 

This  power  appears  to  be  practically  the  same  as  that  contained 
in  Lord  Cran  worth's  Act  (23  &  24  Vict.  c.  145),  sect  26.  It  enables 
income  to  be  applied  for  maintenance  in  cases  where  the  gift  of 
capital  and  income  is  contingent,  but  not  where  the  legacy  does 
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not  carry  interest.    In  re  Cotton,  1  Ch.  D.  232 ;  In  re  George,    chap.  XZXI. 
5  Ch.  D.  837 ;  In  re-  Judkin'a  Trusts,  25  Ch.  D.  743 ;  In  re 
Dickson;  HiU  v.  Grant,  28  Ch.  D.  291 ;  29  Ch.  D.  331 ;  In 
re   Holford ;     Holford  v.  Holford,   (1894)   3   Ch.   30  :    see 
ante,  p.  148. 

The  power  of  maintenance  does  not  extend  beyond  the  age  of 
twenty-one.    In  re  Breeds*  WiU,  1  Ch.  D.  226. 

Under  a  power  to  apply  money  towards  the  maintenance  or  Education. 
support  of  infants,  sums  may  be  expended  on  education.     In  re 
Breeds'  WiU,  1  Ch.  D.  226. 

Discretionary  powers  of    maintenance    may  be    variously  I>wc^ion"y 
expressed. 

a.  The  trustees  may  be  bound  to  apply  the  income  in  main-  Discretion  an 

to  amount. 

tenance^  but  they  may  have  a  discretion  as  to  the  amount,  or  as 
to  the  time  and  mode  of  application.  In  such  cases  the  Court 
will  control  the  exercise  of  the  discretion,  and  will  require  the 
income  to  be  applied  in  the  way  in  which  it  would  have  been 
applied  by  the  Court.  In  re  Hodges ;  Davey  v.  Ward,  7  Ch.  D. 
754;  In  re  Roper's  Trusts,  11  Ch.  D.  272. 

Thus  the  trustees  will  be  bound  to  apply  the  income  of  a  life 
interest,  over  which  their  discretion  extends,  in  exoneration  of 
property  to  which  the  infant  is  absolutely  entitled.  In  re 
Weaver,  21  Ch.  D.  615 ;  see  In  re  WeUs  ;  WeUs  v.  WeUs,  43 
Cb.  D.  281. 

And  the  trustees  ought  not  to  pay  the  income  to  a  father 
who  is  not  unable  to  maintain  the  children,  and  if  they  do  so 
the  father  must  account  for  what  he  has  received.  Thompson 
V.  Griffin,  Cr.  &  Ph.  317 ;  Wilson  v.  Turner,  22  Ch.  D.  521 ; 
overruling  Ransoms  v.  Bv/rgess,  3  Eq.  773  ;  see  Malcomson  v. 
Malcomson,  17  L.  R.  Ir.  69. 

6.  Or  again  the  maintenance  clause  may  be  so  framed  as  to  Absolute 

°  ,      "^  discretion. 

give  the  trustees  an  absolute  discretion  as  to  whether  they 
shall  apply  anything  at  all  for  maintenance,  or  there  may  be 
a  direction  that  the  trustees  are  not  to  be  controlled. 

In  such  cases  the  Court  will  not  interfere  with  the  discre- 
tion of  the  trustees.  Gisbome  v.  Gisbome,  2  App.  C.  300; 
Tabor  v.  Brooks,  10  Ch.  D.  273 ;  In  re  Bryant ;  Bryant  v. 
Hicldey,  (1894)  1  Ch.  324  ;  see  In  re  Lofthouse,  29  Ch.  D.  921. 

T.w.  c  c 
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Chap.  XXXI.       The  trustees  may  exercise  their  discretion  after  the  fund  has 
been  paid  into  Court  in  a  suit.    Brophy  v.  Bellamy,  8  Ch.  798. 
But  if  the  trustees  pay  the  fund  into  Court  under  the  Trustee 
Relief  Act  their  discretion  is  at  an  end.   In  re  WUliaTns'  Settle- 
ment, 4  K.  &  J.  87 ;  In  re  Mulqueen's  Trusts,  7  L.  R  Ir.  127. 
Trust  for  ^-  ^^  there  is  a  trust  to  apply  the  income  for  maintenance, 

maintenance,  ^q  income  must  be  SO  applied,  and  if  the  father  has  himself 
maintained  his  children  he  is  entitled  to  be  recouped  out  of  the 
income  of  the  fund.  Stocken  v.  Stocken,  4  Sim.  152  ;  4  ML  &  Cr. 
95  ;  MeacJier  v.  Young,  2  M.  &  K.  490. 

This  rule  would  probably  not  now  be  applied  when  the  trust 
is  to  apply  the  whole  or  part  of  the  income  at  the  discretion  of 
the  trustees.  In  re  Kerrison'e  Trusts,  12  Eq.  422  ;  see  Wilson 
V.  Turner,  22  Ch.  D.  521 ;  where  Mundy  v.  Earl  Howe,  4  B. 

C.  C.  224,  is  considered. 

The  distinction  which  has  been  made  on  this  subject  between 
voluntary  gifts  and  marriage  settlements  cannot  now  be  upheld. 
See  Wilson  v.  Turner,  supra. 

For  the  principles  upon  which  maintenance  may  be  allowed 
to  infants  by  the  Court  contrary  to  the  terms  of  the  will,  see 
Havelock  v.  Havelock ;  In  re  Allan,  17  Ch.  D.  807  (doubted 
in  Re  Smeed ;  Archer  v,  Prall,  54  L.  T.  929) ;  In  re  Colgan^ 
19  Ch.  D.  305  ;  Kemmis  v.  Kemmis,  13  L.  R  Ir.  372 ;  15  i6. 
90 ;  Re  Tanner,  51  L.  T.  507 ;  In  re  Collins ;  Collins  v. 
Collins,  32  Ch.  D.  229  ;  In  re  Alford  ;  Hunt  v.  Parry,  32  Ch. 

D.  383. 

Sums  ex-  A  trustee  who  has,  without  authority,  expencled  sums  for  the 

])ended  with- 
out aiithority.  maintenance  of  an  infant,  will  be  allowed  all  such  sums  as  the 

Court  would  have  authorised  if  it  had  been  applied  to.     Brown 

V.  Smith,  10  Ch.  D.  377. 

When  a  guardian  pays  an  infant's  income  to  his  co-guardian 
by  whom  the  infant  is  properly  maintained,  the  guardian  will 
be  allowed  such  a  sum  as  was  proper  to  be  allowed  for  the 
maintenance  of  the  infant  without  vouching  the  details.  In 
re  Evans ;  Welch  v.  Chennell,  26  Ch.  D.  58. 

The  Court  has  jurisdiction  on  a  summary  application  to 
direct  past  maintenance  to  be  charged  on  an  infant's  freehold 
estate  in  possession.    In  re  Howarth,  8  Ch.  4-15. 
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But  no  such  charge  can  be  created  for  future  maintenance,   chap,  tttt 
nor  can  it  be  created  where  the  estate  is  in  reversion.    In  ~ 

re  Hamilton,  31  Ch,  D.  291 ;  Cadman  v.  Cadman,  33  Ch. 
D.  397. 

It  seems  that  accumulations  of  income  may  be  applied  in 
maintenance  in  subsequent  years  without  express  authority. 
Edwards  v.  Grove,  2  D.  F.  &  J.  210. 

Powers  of  advancement  are  not,  in  the  absence  of  express  ^^jy  p^^^p 
words,  to  be  confined  to  minority.     Clarke  v.  Hogg,  19  W.  R.  of  advance- 

nient. 

617;  see  Me  Aldridge;  Abram  v.  Aldridge,  64  L.  T.  827; 
55  L.  T.  554. 

A  power  of  advancement,  exerciseable  with  the  consent  of 
the  tenant  for  life,  may  be  exercised  after  the  bankruptcy  of 
the  tenant  for  life  with  his  consent  and  that  of  his  trustee 
in  bankruptcy.     In  re  Cooper-,  Cooper  v.  Slight,  27  Ch.  D.  565. 

A  power  of  advancement  would  not  justify  the  payment  of  a 
sum  to  a  beneficiary  merely  to  put  into  his  own  pocket.  But  it 
would  justify  the  payment  of  a  sum  for  the  purpose  of  making 
a  settlement  on  the  family  of  the  beneficiary  if  he  has  no 
property  producing  income.  Roper  Curzon  v.  Roper  Curzon, 
11  Eq.  452. 

A  power  of  advancement  may  justify  payment  of  a  marriage  Marriage 
portion  to  a  daughter.     Lloyd  v.  Cocker,  27  B.  645.  portion. 

Such  a  power  would  not  justify  a  payment  to  the  husband  of  payment  to 
a  beneficiary  without  some  security  for  the  repayment  of  the  Husband. 
amount.     Talbot  v.  Marshfield,  3  Ch.  622 ;  In  re  Kershaw's 
Trusts,  6  Eq.  322. 

A  power  to  apply  a  sum  for  the  preferment,  advancement,  or  payment  of 
otherwise  for  the  benefit  of  a  legatee  authorises  the  payment  of  ^^^^ 
his  debts.    Lowiher  v.  Bentinck,  19  Eq.  166  ;  see  In  re  Brittle- 
hank  ;  Coates  v.  Brittlebank,  30  W.  R  99. 

A  discretionary  power  of  advancement  is  at  an  end  if  trustees 
pay  the  fund  into  Court  under  the  Trustee  Relief  Act.  In  re 
AshhwrnhamJs  Trust,  54  L.  T.  84  ;  In  re  NetUefold*8  Trusts, 
>59  L.  T.  315. 

If  there  is  no  express  power  to  appropriate,  a  legatee  is  bound  XV.  Appro- 
by  an  investment  of  the  sum  to  which  he  is  entitled  in  consols. 
If  the  gift  is  of  so  much  a  year,  the  investment  must  be  of  so 

c  c  2 
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Ohap.  XZXL 


Direction  to 
appropriate 
in  named 
aecuritiea. 


Effect  of 
Trustee  Act. 


Effect  of 
yalid  appro- 
priation. 


much  in  the  two  and  a  half  per  Cents,  as  will  produce  the 
amount  See  In  re  Owthwaite  ;  Owthvxxite  v.  Taylor,  (1891) 
3  Ch.  494.  .M^- 

If  there  is  a  direction  to  appropriate  by  investment  in 
particular  securities,  the  legatee  is  not  bound  unless  the  direction 
is  strictly  followed.  Prendergaat  v.  Prendergast,  3  H.  L.  195  ; 
Stewart  v.  Sanderson,  10  Eq.  26. 

In  such  a  case  the  Trustee  Act,  1893  (56  &  57  Vict  c.  63)^ 
sect  1,  does. not  enable  the  trustees  to  bind  the  legatee  by  an 
investment  in  any  securities  authorised  by  that  Act,  but  not 
specified  ,by  the  testator,  except,  perhaps,  consols.  In  re  Ouh- 
ihtuaite ;  Owthwaite  v.  Taylor,  (1891)  3  Ch.  494. 

A  direction  to  appropriate  by  investment  in  a  particular 
security  is  satisfied  by  appropriating  a  security  of  the  kind 
specified,  which  already  forms  part  of  the  estate.  Ames  v.  Pa/r- 
kinson,  7  B.  379. 

If  one  share  of  residue  becomes  payable  before  another  sharCi, 
the  executors  or  trustees  may  arrange  with  the  residuary 
legatee,  whose  share  is  payable,  what  securities  he  is  to  take» 
and  as  long  as  the  division  is  fairly  made,  it  cannot  afterwards 
be  attacked  on  the  ground  that  the  rest  of  the  estate  has 
diminished.  The  trustees  are  not  bound  either  to  turn  the 
whole  estate  into  cash  for  purposes  of  division,  nor  are  they 
bound  to  divide  each  investment  specifically.  In  re  Lepine ; 
Dowsett  V.  Culver,  (1892)  1  Ch.  210. 

The  effect  of  a  valid  appropriation  is  that  the  legatee  can 
look  only  to  the  appropriated  sum.  If  it  diminishes  in  value  he 
must  bear  the  loss.  If  it  increases  in  value  he  gets  the  benefit 
On  the  other  band,  he  is  not  affected  by  any  diminution  in  value 
of  the  rest  of  the  estate,  and  after  appropriation  the  executor 
cannot  claim  any  indemnity  against  the  appropriated  sum  for 
liabilities  incurred  by  him  in  respect  of  other  parts  of  the 
estate,  nor  can  he  retain  any  part  of  the  appropriated  sum 
against  a  debt  due  from  the  legatee.  JEx  pa/rte  Chadwin,^ 
3  Sw.  380 ;  Peterson  v.  Peterson,  3  Eq.  Ill ;  Ballard  v, 
Marsden,  14  Ch.  D.  374  ;  Fraser  v.  Murdoch,  6  App.  C.  855. 
On  the  other  hand  a  legatee  whose  legacy  has  not  been 
appropriated,  is  not  entitled  to  share  in  an  increase  in  the 


APPROPKIATION.      INDEMNITY.      COSTO.  389 

Value  of  the  residue  before  appropriation,  although  the  executor   ohap.  ^ttt 
is  also  a  residuary  legatee.    In  re   Campbell;  Campbell  v, 
^  Cimj^ftcK,  (1893)  3  Ch.  468. 

An  indemnity  clause,  providing  that  any  trustee  enabling  his  xvi.  In- 
<X)-trustee  to  receive  any  moneys  should  not  be  liable  to  see  to  ^^^^'^^^y- 
the  application  thereof,  has  been   held   to   protect  a  trustee 
against  misappropriation  of  the  trust  fund  by  his  co-trustee. 
WiUdns  V.  Hogg,  3  GiflF.  116 ;   10  W.  R  47 ;   Pass  v.  Dundas, 
29  W.  R.  332. 

Trustees  are  of  course  entitled  to  be  indemnified  out  of  the 
trust  estate  against  liabilities  they  incur. 

But  if  they  properly  appropriate  certain  funds  to  a  particular 
legacy,  their  right  to  indemnity  against  the  appropriated  fund, 
for  liabilities  incurred,  with  reference  to  other  parts  of  the  estate, 
is  gone.    Fraser  v.  Murdoch,  6  App.  C.  855. 

A  direction  that  a  solicitor  trustee  is  to  be  allowed  to  charge  xvil.  Corta. 
for  professional  services  will  be  limited  strictly  to  professional 
services,  unless  there  are  words  extending  the  direction  to  non- 
w  professional  charges.  Harbin  v.  Da/rby,  28  B.  325 ;  In  re 
Ames ;  Ames  v.  Taylor,  25  Ch.  D.  72  ;  In  re  Chappie ;  Newton 
V.  Chapman,  27  Ch.  D.  584  ;  In  re  Fish ;  Bennett  v.  Bennett, 
(1893)  2  Ch.  413. 

A  power  to  trustees  to  decide  questions  does  not  oust  the  xvill.  Power 
jurisdiction  of  the  Court.    Massy  v.  Rogers,  11  L.  R  Ir.  409.      ^  ^^^^ 
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ABSOLUTE   INTERESTS   IN   PERSONALTY. 


I.  Bequests  of  Personalty  with  Words  of  Limitation. 


Chap.  XXXTT. 

Bequest  to  A. 
and  his 
executors  or 
representa- 
tives. 


Bequest  to  A. 
for  life  and 
then  to  his 
executors. 


In  what  case 
the  executors 
take  bene- 
ficially. 


Bequest  to  A 
and  his  heirs. 


Bequest  to  A. 
and  the  heirs 
of  his  body. 


1.  It  is  clear  that  a  bequest  to  A.  and  his  executors,  or  to  A« 
and  his  representatives,  gives  A.  the  absolute  interest,  the 
additional  words  being  merely  words  of  limitation.  Lugar  v. 
Harman,  1  Cox,  250 ;  Taylor  v.  Beverley,  1  Coll.  108 ; 
Appleton  V.  Rowley y  8  Eq.  139. 

So,  too,  a  gift  to  A.  for  life,  and  then  to  his  executors  or 
administrators,  or  to  his  personal  representatives,  gives  A  the 
absolute  interest.  A.-G.  v.  Malkiny  2  Ph.  64 ;  Sabertan  v. 
Skeels,  1  R.  &  M.  587;  Alger  v.  Parrott,  L.  R.  3  Eq.  328; 
Avem  V.  Lloyd,  5  Eq.  383  ;  Wing  v.  Wing,  24  W.  R.  878. 

It  is  of  course  immaterial,  that  the  life  interest  is  deter- 
minable.     Webb  v.  Sadler,  14  Eq.  533 ;  8  Ch.  419. 

If,  however,  the  gift  is  to  A.  for  life,  and  then  to  his  executors 
or  administrators  for  their  own  use  and  benefit,  they  will  take 
beneficially.  iSaiidersv.  jPVaTiA^,  2  Mad.  147;  WaUis  v,  Taylor,, 
8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  beneficially 
must  be  unmistakeably  plain.     Stocks  v.  Dodaley,  1  Kee.  325. 

A  gift  to  A.  for  life  with  power  to  appoint  by  will  and  in 
default  of  appointment  to  his  executors  and  administrators^ 
gives  an  absolute  interest  and  entitles  the  donee  to  immediate 
payment,  and  it  Ls  apparently  not  necessaiy  that  the  power 
should  be  released.  Devall  v.  Dickens,  9  Jur.  550 ;  Page  v. 
Soper,  11  Ha.  321. 

2.  A  bequest  of  personalty  to  a  man  and  his  heirs  would  do 
doubt  pass  the  absolute  interest. 

So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body,  or  to  A 
and  the  heirs  of  his  body  in  equal  proportions,  gives  A  an 
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absolute  interest  in  personalty.     Leventhorpe  v.  Ashbie,  RoUe's  Chap-  xxxn. 
Ab.  831,  pi.  1 ;  Seale  v.  Secdey  1  P.  W.  290 ;  In  re  Barker's 
Trusts,  62  L.  J.  Ch.  565. 

It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  is  to  A.  Bequest  to  A. 
for  life,  and  if  he  die  without  issue  over,  an  absolute  interest  if  he  dies 
will  not  be  given  to  A.  by  implication,  though  if  the  property  over  before^^* 
had  been  real  estate,  A.  would    have   taken   an   estate   tail,  tli©  Wills  Act. 
Procter  v.  Uptaa,  cit.  5  D.  M.  &  G.  199  ii;  In  re  Banks' 
Trust ;  Ex  parte  Hovill,  2  K.  &  J.  387 ;   see  A,-Q.  v.  Bayley, 
2  B.  C.  C.  553  ;  Chandless  v.  Price,  3  Ves.  98  ;  Bodens  v.  Lord 
Galway,  2  Ed.  297. 

On  the  other  hand,  a  gift  to  A.  for  life  and  then  to  the  heirs  Bequest  to  A. 
of  his  body,  and  if  he  die  without  issue  over,  gives  A.  an  absolute  ^ij^u  to  the 
interest.   BuUerJield  v.  Butterfield,  1  Ves.  Sen.  133  ;  Theebridge  ^^d^foU^owed 
V.  Kilbume,  2  Ves.  Sen.  233  ;  WilliaTns  v.  Lewis,  3  Dr.  669 ;  by  a  girt 

over 

6  H.  L.  1013  ;  see,  too,  Elton  v.  Eason,  19  Ves.  73  ;  Garth  v. 
Baldwin,  2  Ves.  Sen.  646  ;  TotkiU  v.  Pitt,  1  Mad.  488  ;  7  B.  P. 
C.  453  ;  Brouncker  v.  Bagot,  19  Ves.  574 ;  1  Mer.  271. 

Of  course  if,  in  wills  before  the  Wills  Act,  the  gift  over  upon 
failure  of  issue  can  be  limited  to  failure  of  issue  at  the  death  of 
the  tenant  for  life,  a  prior  gift  to  A.  and  the  heirs  of  his  body 
gives  A.  an  interest  defeasible  upon  failure  of  issue  at  his  death. 
Read  v.  Siiell,  2  Atk.  642 ;  Hodgeson  v.  Bussey,  2  Atk.  89 ; 
Paine  v.  Stratton,  2  Atk.  647;  3  B.  P.  C.  257;  Fearne, 
C.  R.  494. 

In  these  cases  the  testator  has  shown  a  clear  meaning,  that 
the  property  should  go  in  a  course  of  devolution,  till  there  is  an 
exhaustion  of  heirs  of  the  body ;  and,  as  this  intention  cannot 
be  carried  into  effect,  the  Court  gives  an  absolute  interest  in 
personalty.     See  Ex  parte  Wynch,  5  D.  M.  &  G.  188. 

But  if  such  an  intention  is  not  manifested,  it  seems  that  the   j^^  ^.jj^^  ^g,^ 
Courts  will  be  unwilling  to  apply  the  rules  of  tenure  to  personal  ^^  °^V*L 
estate,  and  it  must  be  collected  from  the  general  language  of  a  word  of 
the  will,  whether  the  words  heira  and  heirs  of  the  body  are  bequests  since 
intended  to  be  words  of  limitation  or  purchase.  *^®  ^^^^^  ^^^ 

A  gift  to  A.  for  life  and  to  her  heirs  after  her  is  an  absolute 
gift.    Atkinson  v.  L'Estrange,  15  L.  R.  Ir.  340. 

And,  if  the  bequest  is  to  A.  for  life,  and  after  her  decease  to 
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her  heirs  as  she  shall  give  it  by  will,  and  if  she  die  without  a 
will  to  her  right  heirs  for  ever,  the  term  right  heirs  is  equivalent 
to  executors  and  administrators.    Powell  v.  Boggis,  35  B.  536. 

So  if  the  intention  is  to  create  a  succession  of  estates,  as  in  a 
gift  to  A.  for  life  and  after  his  decease  to  the  heirs  male  of  his 
body,  and  so  in  succession,  A.  takes  an  absolute  interest.  Brittan 
V.  Twining,  3  Mer.  176 ;  see  Cleary'a  Trust,  16  Ir.  Ch.  438 ; 
Sparling  v.  Parker,  29  B.  450. 

But  if  there  is  anything  to  show  that  the  heirs  were  to  take 
by  purchase ;  if,  for  instance,  they  are  to  take  as  tenants  in 
common,  the  life  estate  will  not  be  enlarged,  whether  there  is  a 
gift  over  in  default  of  issue  or  not.  BvU  v.  Comberba^h,  25  B. 
540 ;.  Jacobs  v.  Amyott,  4  B.  C.  C.  542 ;  Jeaffreaon's  Trusty 
L.  R.  2  Eq.  276 ;  see,  too.  In  re  EusseU,  53  L.  J.  Ch.  400 ;  revd. 
52  L.  T.  559. 

So,  too,  in  a  gift  to  A.  for  life  with  a  direction  that  he  was  to 
have  no  power  over  the  property  beyond  its  legal  vestment  for 
conveyance,  &c.,  and  after  his  decease  to  his  heirs,  A.  took  only 
a  life  interest  in  the  personalty,  though  he  took  the  realty  in 
fee.  Herrick  v.  Franklin,  6  Eq.  593 ;  see  Comfort  v.  Brown^ 
10  Ch.  D.  146. 

The  better  opinion  seems  now  to  be,  that  the  Court  will  not 
shrink  from  giving  a  different  constmction  to  the  words  heirs 
and  heirs  of  the  body  as  regards  realty  and  personalty,  though 
given  together  in  the  same  clause.  Herrick  v.  Franklin^ 
supra. 

3.  The  word  issue  is  less  "  mysteriously  inflexible  "  than  the 
words  heira  of  the  body,  and  therefore  in  a  gift  of  personalty  to 
A.  and  his  issue  it  may  be  a  word  of  limitation  or  of  purchase, 
in  which  latter  case  the  same  question  arises  as  in  gifts  to  A. 
and  his  children,  whether  A.  and  the  issue  take  jointly  or 
whether  the  issue  take  subject  to  a  life  interest  in  A. 

a,  Primd  facie  it  seems  a  gift  of  personalty  to  A.  and  his 
issue,  as  it  would  give  A.  an  estate  tail  in  realty,  gives  him  an 
absolute  interest  in  personalty.  This  seems  clear,  when  there 
is  a  gift  over  in  default  of  issue,  for  the  limitation  over  shows^ 
that  the  gift  is  meant  to  extend  to  all  the  issue,  and  all  the 
issue  might  not  be  capable  of  taking  jointly  with  the  parent. 
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Lyon  V.  Michell,  1  Mad.  467 ;  Beaver  v.  Nowell,  25  B.  551 ;  Re  Chap.xxzn. 
ATidreivs'  Will,  27  B.  608 ;  Donn  v.  Penny,  1  Mer.  20 ;  19  Ves. 
544 ;  Qibhs  v.  Tait,  8  Sim.  132. 

And  apparently  the  same  rule  will  hold  good  even  where 
there  is  no  gift  over.  Harvey  v.  ToweU,  7  Ha.  231 ;  Sarmiel  v. 
Samuel,  9  Jur.  222 ;  Prentice  v.  Brooke,  5  L.  R  Ir.  435 ;  but 
qv/jere. 

The  case  is  stronger  in  favour  of  this  construction,  if  it  is  a 
gift  of  realty  and  personalty  together,  or  if  personalty  is  directed 
to  go  in  the  same  way  as  realty.  Parkin  v.  Knight,  15  Sim. 
83 ;  Tate  v.  Clarke,  1  B.  100. 

6.  If,  however,  there  is  any  evidence,  that  the  testator  did  }^  what  cases 

•^  .       .  issae  will  be 

not  use  the  word  as  a  word  of  limitation,  by  the  use  of  a  word  of 
expressions  implying,  either  that  the  parent  and  issue  take  ^^^ 
concurrently :  Clay  v.  Pennington,  7  Sim.  370 ;  Law  v.  Tliorp, 
27  L.  J.  Ch.  649 ;  or  that  the  issue  take  after  the  parent's  death 
as  purchasers:  Lampley  v.  Blower,  3  Atk.  396;  Parsons  v. 
Coke,  4  Dr.  296 ;  or  that  they  are  to  take  by  substitution,  by 
directing,  for  instance,  that  the  issue  are  to  take  per  stirpes : 
Butter  V.  Ow/maney,  4  Buss.  70 ;  Pearson  v.  Stephen,  5  Bl.  N.  S. 
203 ;  Dick  v.  Lacy,  8  B.  214 ;  Re  Stanhope's  Trusts,  27  B.  201 ; 
the  issue  will  take  by  purchase. 

c.  If  the  gift  of  personalty  is  to  A.  for  life  and  then  to  his  Beqaeste  to 
issue,  whether  there  is  a  gift  over  in  default  of  issue  or  not,  A.  then  to  his 
takes  only  an  estate  for  life.     Knight  v.  Ellis,  2  B.  C.  C.  569;  ^""^^ 
Ez  parte  Wynch,  5  D.  M.  &  G.  188 ;  Goldney  v.  Crabb,  19  B. 
838 ;  Foster  v.  WybraTvts,  LRU  Eq.  40. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  unless  there 
is  something  to  show  that  the  personalty  was  to  go  in  the  same 
manner  as  the  realty. 

"Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as,  for 
example,  a  leasehold  garden  held  together  with  a  freehold  house, 
it  is  very  difficult  to  give  any  sound  logical  reason  for  the 
proposition,  that  an  intention  that  the  two  kinds  of  property 
should  go  together  ought  to  carry  the  whole  in  accordance 
with  the  rules  applicable  to  realty  rather  than  those  which 
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Chap,  xxxn.  would  apply  to   a  bequest  of  personalty  alone/'    Per  Lord 

Hatherley,  Jackson  v.  Calvert,  1  J.  &  H.  235» 

But,  though  only  a  life  estate  may  be  given  to  the  ancestor^ 
if  the  issue  are  to  take  successively  according  to  seniority,  and 
not  conjointly,  issue  will  be  treated  as  a  word  of  limitatioiu 
Jordan  v.  Lowe,  6  B.  350. 

II.  Gifts  of  the  Income  of  Property  Indefinitely. 

Agift  of  the  income  of  property  to  a  person,  without  limita- 
tion as  to  time,  is  a  gift  of  the  capital,  where  no  other  disposition 
of  the  capital  is  made. 
Gift  of  income       This  is  the  case,  though  the  gift  may  be  to  the  separate  use, 

without  more  ,  ,  rvi       »       7   ^  t»  n 

is  a  gift  of        or  through  the  medium  of  a  trust.     Elton  v.  S/ieph^ra,  1  d.  U 
ecrpus,  Q    gg2  •   Phillips  V.  Chamberlay'iie,  4  Ves.  51 ;  Rawlinga  v. 

Jennings,  13  Ves.  39 ;  Boosey  v.  Gardner,  18  B.  471 ;  Haig  v. 

Swiney,  1  S.  &  St.  487;  Humphrey  v.  Humphrey,  1  Sim. 

N.  S.  536 ;  Watldns  v.   Weston,  32  B.  238  ;  3  D.  J.  &  S.  434 ; 

Penny  v.  Pippin,  15  W.  R  306  ;  In  re  Tandy ;  Tandy  v. 

Tandy,  34  W.  R.  748;  Re  Coward;  Coward  v.  Larkman, 

56  L.  T.  278 ;  57  L.  T.  285 ;  60  L.  T.  1 ;  In  re  Morgan ; 

Morgan  v.  Morgan,  (J  893)  3  Ch.  222  ;  see  In  re  L'Herminier; 

Mounsey  v.  Buston,  (1894)  1  Ch.  675. 
Income  A  gift  of  income  during  widowhood  is  a  gift  for  life  or  during 

hoS!^  ^*  ^^    widowhood ;  but  a  gift  of  income  to  a  legatee  so  long  as  she 

should  continue  single  and  unmarried  has  been  held  to  be  an 

absolute  interest  if  the  legatee  did  not  marry.    Rishton  v.  Cchbp 

5  M.  &  Cr.  145 ;  see  25  Ch.  D.  689. 

In  the  same  way  a  gift  of  the  income  of  property,  with  a  power 

superadded  of  disposing  of  it  by  will,  is  an  absolute  interest. 

Southouse  V.  Bate,  16  B.  132  ;  Weale  v.  OUive,  32  B.  421. 
The  fact,  that  legacies  are  given  at  the  decease  of  the  person, 

to  whom  the  income  is  given  indefinitely,  will  only  cut  down  the 

absolute  interest  to  the  extent  of  the  legacies.     Jennings  v. 

BaUy,  17  B.  118. 

Upon  similar  principles  a  gift  of  income  to  A.  for  life,  and 

then  to  B.  indefinitely,  gives  B.  the  absolute  interest.     CZoM^i 

V.  Wynne,  2  Mad.  188. 
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But  a  gift  of  income  to  B.  and  C.  and  the  survivor  of  them  Chap,  xxxn. 
gives  them  only  life  interests.     Blann  v.  Bell,  2  D.  M.  &  G.  Contrary 
775  ;  see  In  re  Tandy ;  Tandy  v.  Tandy,  34  W.  R.  748. 


III.  Property  and  Power. 

1.  Agifttobeatthedisposalof  A.  is  an  absolute  gift.    Nowlan  Gift  to  be  at 
V.  WaUK  4  De  G.  &  S.  584;  Be  MaxwelVa  WiU,  24  B.  246 ;  ofl?S^.^ 
Hoy  V.  Master,  6  Sim.  568 ;  KeUeU  v.  Kellett,  L.  R.  3  H.  L. 

160. 

The  same  constiiiction  has  been  adopted  where  property  has 
been  directed  to  be  at  the  disposal  of  A.  by  will,  or  after  his 
death.  Robinson  v.  Dusgate,  2  Vera.  180 ;  Hixon  v.  Oliver,  13 
Ves.  108. 

2.  If  there  is  a  gift  to  A.  in  general  terms,  a  superadded  power  Effect  of  a 
to  dispose  of  the  property  in  question  by  will,  or  at  the  donee's  ^^^  to  aiT 
death,  does  not  cut  down  the  absolute  gift.     Southouse  v.  Bate,  absolute  gift. 
16  B.  132  ;  Weale  v.  Ollive,  32  B.  421 ;  Comber  v.  Graham,  1 

R  &  M.  450  ;  Re  MortlocKs  Trust,  3  K.  &  J.  456.  See  Hales  v. 
Margerum,  3  Ves.  299  ;  and  Bull  v.  Kingston,  1  Mer.  314. 

So  a  devise  of  lands  in  fee  to  the  intent  that  the  devisee  may 
enjoy  the  same  for  life  and  by  will  dispose  of  the  same,  gives  the 
devisee  the  fee.    Doe  d.  Herbert  v.  Thomas,  3  A.  &  E.  123. 

And  even  a  superadded  power  to  dispose  of  the  property  among 
a  particular  class  will  not  cut  down  the  absolute  interest  pre- 
viously given.    Howarth  v.  Dewell,  29  B.  18  ;  Brook  v.  Brook, 

3  Sm.  &  G.  280 ;  Reeves  v.  Baker,  18  B.  372. 

Of  course  a  mere  power  to  dispose  of  property  among  a  certain 
class  gives  no  property  to  the  donee  of  the  power.  Birch  v. 
Wade,  3  V.  &  B.  198 ;  Blakeney  v.  Blakeney,  6  Sim.  52.  See 
Acheson  v.  Fair,  3  Dr.  &  War.  512. 

8.  But  if  the  gift  is  to  A  for  life,  with  a  superadded  power  to  Effect  of  a 
dispose  of  the  whole  for  his  own  benefit,  A.  takes  only  a  life  added  to  a 
interest  if  he  does  not  exercise  the  power.    Archibald  v.  Wright,     *®  ^J^terest. 
9  Sim.  161 ;  Bradley  v.  Westcott,  13  Ves.  445  ;  Reith  v.  Seymov/r, 

4  Russ.  263 ;  Scott  v.  Josselyn,  36  B.  174  ;  Pennock  v.  Pennock, 
13  Eq.  144 ;  In  re  Stringer's  Estate ;  Shaw  v.  Jones-Ford, 
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6  Ch.  D.  1;  In  re  ThoTnson's  Estate ;  Herring  v.  Barrow, 
14  Ch.  D.  263;  In  re  Pounder;  WUliama  v.  Pounder,  66 
L.  J.  Ch.118;  o6L.  T.  104. 

And  when  the  tenant  for  life  has  power  to  go  to  the  principal, 
only  if  the  income  is  insailicient,  she  is  entitled  only  to  so  much 
of  the  capital  as  will  afford  a  suitable  maintenance.  Re  Fed- 
roUi'8  WiU,  27  B.  583 ;  see  Re  Fox ;  Fox  v.  Fox,  62  L  T. 
762. 

4.  A  gift  to  A.  for  life  with  remainder  as  A.  shall  by  deed  or 
will  appoint,  with  a  limitation  in  default  of  appointment  to  his 
executors  and  administrators,  is  an  absolute  gift,  and  the  fund 
may  be  paid  over  to  the  legatee  without  an  appointment 
HoUoway  v.  Clarkeon,  2  Ha.  521 ;  Carnhridge  v.  Roue^  25 
B.  574. 

The  result  is  the  same  if  the  power  to  appoint  is  by  will  only. 
Devall  V.  Dickens,  9  Jur.  550 ;  Page  v.  Soper,  11  Ha.  321 ;  In 
re  Onflow;  Plowden  v.  Oayford,  39  Ch.  D.  622;  In  rt 
DavenpoH;  Turner  v.  King,  (1895)  1  Ch.  361. 

And  under  a  gift  to  A.  to  be  by  her  enjoyed  absolutely  during 
her  life  and  disposed  of  as  she  shall  think  fit  at  her  death,  there 
being  no  gift  in  default  of  appointment,  A.  was  held  absolutely 
entitled  to  the  fund.    In  re  Davids'  Trusts,  Jo.  495. 


IV.  Effect  of  Subsequent  Restrictions  upon  Absolute 

Interests. 


Absolute 
interests  cut 
down  for  a 
particular 
purpose 
remain  so 
far  as  those 
purposes  do 
not  take 
effect. 


In  some  cases  there  is  an  absolute  gift  in  the  first  instance, 
out  of  which  particular  interests  are  subsequently  cai'ved.  In 
such  cases  the  rule  is  : — 

"  If  a  testator  leave  a  legacy  absolutely  as  regards  his  estate, 
but  testricts  the  mode  of  the  legatee's  enjoyment  of  it  to  secure 
certain  objects  for  the  benefit  of  the  legatee,  upon  failure  of  such 
objects  the  absolute  gift  prevails.  But  if  there  be  no  absolute 
gift  as  between  the  legatee  and  the  estate,  but  particular  modes 
of  enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail, 
the  legacy  forms  part  of  the  t^tator's  estate,  as  not  having  in 
such  event  been  given  away  from  it   In  the  latter  case  the  gift 
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is  only  for  a  particular  purpose;  in  the  former  the  purpose  is  the  Chap.  XXXIL 
benefit  of  the  legatee  as  to  the  "whole  amount  of  the  legacy,  and 
the  directions  and  restrictions  are  to  be  considered  as  applicable 
to  a  sum  no  longer  part  of  the  testator's  estate,  but  already  the 
property  of  the  legatee."  Per  Lord  Cottenham,  Lassence  v, 
Tiemey,  1  Mac.  &  Q.  551. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restrictions  are 
imposed  upon  the  legatee's  enjoyment  by  a  codicil,  the  absolute 
gift  remains  so  far  as  the  restrictions  do  not  extend.  Norman 
V.  Kynaston,  3  D.  F.  &  J.  29 ;  Watkins  v.  Weston^  3  D.  J. 
&  S.  434. 

So  when  there  is  a  valid  appointment  to  objects  of  a  power, 
with  limitations  or  restrictions  which  are  beyond  the  power,  the 
invalid  restrictions  may  be  rejected.  Stephen  v.  Gadsden,  20 
B.  463 ;  Oerrard  v.  Butler,  ib,  541 ;  Chv/rchiU  v.  Churchill,  5 
Eq.  44 ;  Webb  v.  Sadler,  14  Eq.  533 ;  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can  take  no 
moi*e  than  is  given  them.     Savage  v.  Tyers,  7  Ch.  356. 

Tlie  difficulty  in  these  cases  lies  in  ascertaining,  whether  there  Wliat  is  an 
is  an  absolute  gift  in  the  first  instance  or  not.      The  question  is  in  the  fiivt 
whether  the  original  gift  is  qualified  by  the  words  in  which  it  is  "^**^*^" 
given  I  Scawin  v.  Watson,  10  B.  200  ;  Oompertz  v.  OoTYvpertz, 
2  PL.  107 ;  Lassence  v.  Tiemey,  1  Mac.  &  G.  551 ;  Harris  v. 
Newton,   25   W.  R.   228 ;  46   L.  J.  Ch.  268 ;  Re  Richards ; 
Williams  v.  Oorvin,  50  L.  T.  22  ;  or  whether  there  is  an  in- 
dependent gift,  with  a  direction  as  to  the  mode  of  its  enjoyment. 
Campbell  v.  Brownrigg,  1  Ph.  301 ;  Whittell  v.  Dvdin,  2  J. 
&  W.  279 ;  Winckworih  v.  WiTichjooiik,  8  B.  576 ;  Mayer  v. 
Tovmshend,  3  B.  443  ;  McTear  v.  McDoweU,  11  Ir.  Ch.  338; 
Welply  V.  Cormick,  16  Ir.  Ch.  74 ;  KeUeU  v.  KeUett,  L.  R  3 
H.  L.  160. 

When  an  absolute  interest  is  cut  down  to  a  life  estate,  with  Power  and 

trust. 
a  power  of  appointment  among  children,  this  does  not  mean 

that  the  absolute  interest  is  to  be  cut  down,  only  if  the  donee 

appoints,  but  if  there  are  children  the  donee  is  bound  to  appoint 

to  them.    Butler  v.  Oray,  5  Ch.  26. 

Upon  the  question  to  whom  a  fund  results  where  the  trusts  of 

the  settlement  fail,  see  In  re  NasKs  Trusts,  30  W.  R  406. 
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V.  Gifts  Beneficlax  or  in  Trust. 


Words  suffi- 
cient to  create 
<a  trust 


Precatory 
trusts. 


On  the  question  whether  a  gift  is  beneficial  or  in  trust,  the 
cases  are  numerous.  The  inclination  of  the  Courts  is  not  to 
construe  doubtful  words  into  a  declaration  of  trust,  and  many 
of  the  earlier  cases  in  which  a  trust  has  been  held  to  be  created 
would  probably  now  be  differently  decided.  See  In  re  Diggles; 
Gregory  v.  Edrrumdaon,  39  Ch.  D.  253. 

A.  A  gift  to  a  person  for  some  particular  purpose,  whether 
declared  or  not,  creates  a  trust.  Corporation  of  Gloucester  v. 
Wood,  3  Ha.  131 ;  1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419; 
see  Barrs  v.  Fewkes,  2  H.  &  M.  60 ;  12  W.  R.  666;  13  W.  R 
087. 

So,  too,  the  words  "  to  the  intent "  create  a  trust  Raikes 
V.  Ward,  1  Ha.  445. 

Where  a  residue  was  given  to  A.  for  his  own  use  and  benefit 
and  at  his  discretion  for  the  further  use  and  benefit  of  B., 
it  was  held  that  A.  took  the  residue  as  trustee  for  himself 
and  B.  as  joint  tenants.    Atkinson  v.  Atkinson,  62  L.  T.  735. 

And  where  an  executrix  had  received  a  legacy  for  her 
trouble,  a  bequest  of  the  residue  to  her,  "  well  knowing  that 
she  will  make  a  good  use  and  dispose  of  it  in  a  manner  in 
accordance  with  my  views  and  wishes,"  was  held  to  be  in  trust. 
Briggs  v.  Penny,  3  De  G.  &  S.  525;  3  Mac.  &  G.  546; 
Bernard  v.  MinshvM,  Johns.  276 ;  see  Stead  v.  MeUor,  5  Ch. 
D.  225. 

But  where  a  testator  gave  his  residuary  real  and  personal 
property  to  his  wife,  whom  he  also  appointed  sole  executrix, 
**well  knowing  that  she  will  religiously  carry  out  what  she 
knows  to  be  my  wishes  in  the  disposal  of  it,"  it  was  held  that 
she  took  absolutely.     Clancarty  v.  Clancarty,  31  L.  R.  Ir.  530. 

B.  The  cases  are  more  difficult,  where  the  intention  is  to 
give  the  donee  a  beneficial  interest,  but  there  is  a  recommenda- 
tion to  apply  the  property  for  the  benefit  of  certain  objects. 
In  such  cases  the  Court  will  imply  a  trust  if  the  property  to  be 
subject  to,  and  the  objects  to  be  benefited  by,  the  implied  trust 
are  sufficiently  certain. 
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1.  It  must  be  clear  that  the  testator  intends  the  property  he  ^'^•P-  xxxn. 
has  bequeathed,  or  some  part  of  it,  to  be  applied  by  the  donee  It  must  be 

-      .1  «  .  V      .        ,  clear  what 

for  the  purposes  of  the  trust.  property  is  to 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee  will  ^  subject  to 
be  kind  to :  Buggins  v.  Yates,  9  Mod.  122 ;  8  Vin.  Ab.  72, 
pi.  27 ;  remember :  Bardstuell  v.  Bardswdl,  9  Sim.  319 ;  con- 
sider :  Scde  V.  Moore,  1  Sim.  534 ;  deal  justly  by  :  Poj>e  v.  Pope, 
10  Sim.  1 ;  educate  and  provide  for :  Macnab  v.  Wfdtbread,  17 
B.  299 ;  Winch  v.  Brwtton,  14  Sim.  379 ;  Fox  v.  Fox,  27  B. 
301 ;  Morrin  v.  Morrin,  19  L.  R.  Jr.  37  ;  take  care  of:  In  re 
Moore;  Moore  v.  Roche,  55  L.  J.  Ch.  418 ;  54  L.  T.  231 ;  34 
W.  R.  343;  or  do  justice  to:  Ellia  v.  Ellis,  23  W.  R  382,  a 
certain  class  of  persons  will  raise  no  trust 

6.  Though  some  property  may  be  mentioned  out  of  which  the 
trust  is  to  be  performed,  this  is  not  enough,  if  it  is  not  clear 
what  the  property  is ;  as  if  the  donee  is  requested  to  give 
*'  whatever  she  can  transfer :  "  Flint  v.  Hughes,  6  B.  342 ;  or 
the  bulk :  Palmer  v.  Simrrwnds,  2  Dr.  221 ;  or  "  when  no 
longer  required  by  her : "  Mussoorie  Bank  v.  Raynor,  7  App. 
C  321,  P.  C. ;  or  if  the  precatory  words  apply  not  only  to  the 
property  given  by  the  testator,  but  to  all  the  property  of  the 
legatee :  Eade  v.  Eade,  5  Mad.  118 ;  Lechmere  v.  Lavie,  2  M. 
&  K.  197 ;  Pamall  v.  PamaZl,  9  Ch.  D.  96.  See  KnigU  v. 
Boughton,  3  B.  148 ;  11  CI.  &  F.  513. 

c.  As  there  can  be  no  gift  over  of  what  a  legatee  does  not 
dispose  of,  so  no  trust  will  be  fixed  upon  it.  Bland  v.  Bland, 
2  Cox,  349;  Wilson  v.  Major,  11  Ves.  205;  Pushman  v. 
FUliter,  3  Ves.  7 ;  Cowman  v.  Harrison,  10  Ha.  234 ;  Chreen 
V.  Marsden,  1  Dr.  646;  see  In  re  Pounder,  56  L.  J.  Ch. 
113. 

2.  If  the  donee  has  a  wide  discretion  as  to  the  objects  to  be  The  objects 

•*  of  the  trust 

benefited,  so  that  it  is  uncertain  whom   the   testator    meant,  must  be 
the  Court  will  infer  that  precatory  words  were   not  intended  J^^taiu*  ^ 
to  create    an   imperative  trust.     Bermard   v.   Minshull,  Jo. 
276,  287. 

a.  Thus,  where  there  is  absolute  power  of  disposal,  with  a 
confidence  expressed,  that  the  donee  will  dispose  of  the  property 
according  to  the  testator's  wishes,   where  none  are  expressed, 
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there  is  no  trust.    Reid  v.  Atkinson,  I.  R  5  Eq.  162,  373 ; 
Creagh  v.  Murphy,  I.  R  7  Eq.  182. 

6.  Though  words  are  used,  such  as  **  family/'  "  relations/'  or 
"  heirs/'  to  which  the  Court  would  give  a  meaning  in  a  direct 
gift,  no  trust  will  be  implied  if  it  is  uncertain  what  the  testator 
meant  by  them.  Harland  v.  Trigg,  1  B.  C.  C.  142 ;  Wright 
V.  Athyna,  17  Ves.  255 ;  1  V.  &  B.  313 ;  19  Ves.  299 ;  T.  &  R 
143  ;  Sug.  Prop.  388 ;  Williams  v.  WHHarm,  1  Sim.  N.  S.  358 ; 
Oreen  v.  Marsden,  1  Dr.  646 ;  Meredith  v.  Heneage,  1  Sim. 
542 ;  Greene  v.  Greene,  L  R.  3  Eq.  90,  629. 

3.  No  trust  will  be  implied  from  precatory  words : 

a.  Where  the  donee  may  at  his  discretion  apply  the  property 
to  other  purposes.  Lefroy  v.  Flood,  4  Ir.  Ch.  1 ;  Curtis  v. 
Rippon,  5  Mad.  434 ;  House  v.  House,  23  W.  R  22 ;  Ex  pa/rte 
Payne,  2  Y.  &  C.  Ex.  636. 

b.  Or  where  there  is  an  express  direction  that  the  donee's 
absolute  interest  is  not  to  be  cui*tailed.  Husldsson  v.  Bridge, 
15  Jur.  738 ;  Eaton  v.  Watts,  4  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obliga- 
tory. Young  v.  Martin,  2  Y.  &  C.  C.  582 ;  Shepherd  v. 
NoUidge,  2  J.  &  H.  766  ;  In  re  Bond ;  Cole  v.  Hawes,  4  Ch. 
D.  238. 

d.  Or  where  the  donee  is  to  take  free  and  tmfettered. 
Meredith  v.  Heneage,  1  Sim.  542  ;  10  Pr.  306  ;  Hoy  v.  Master, 
6  Sim.  568 ;  White  v.  Binggs,  15  Sim.  33. 

4.  Where,  however,  there  is  sufficient  ceitainty  on  the  points 
already  mentioned,  a  trust  may  be  implied  from  any  of  the 
following  expressions : 

a.  Words  of  confidence,  such  as  "  trusting : "  Baker  v.  Modey, 
12  Jur.  740;  Irvine  v.  Sullivan,  8  Eq.  673;  "confiding:" 
Griffiths  V.  Evan,  5  B.  241 ;  "  not  doubting : "  Parsons  v. 
Baker,  18  Ves.  476  ;  "  firm  conviction  : "  Barnes  v.  Gixtnt,  26 
L.  J.  Ch.  92. 

6.  Words  of  request  and  entreaty,  such  as  "  entreat : " 
Prevost  V.  Clarke,  2  Mad.  458 ;  "  require  and  entreat : "  Taylor 
V.  George,  2  V.  &  B.  378  ;  "  wish  and  request :  "  Foley  v.  Parry, 
5  Sim.  138;  2  M.  &  K,  138;  "dying  request:"  Pierson  v. 
Garnet,  2  B.  C.  C.  38,  226 ;  "  request :  "  Fade  v.  Fade,  5  Mad. 
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118 ;  "  beg :  "  Corbet  v.  Corbet,  I.  R  7.  Eq.  456 ;  "  dying  wish  :  "  Chap.xxxn. 
Godfrey  v.  Oodfrey,  11  W.  R.  554;  "last  will:"  Himayman  v. 
Poynder,  5  Sim.  546  ; "  wish  and  desire : "  Liddard  v.  Liddard, 
28  B.  226 ;  see  Teasdale  v.  Braititwaite,  5  Ch.  D.  630 ;  "  desire : " 
Harding  v.  Olyn,  1  Atk.  469 ;  but  see  In  re  Digglea ;  Gregory 
V.  Edmondaon,  39  Ch.  D.  253. 

c.  Even  words  of  advice  and  recommendation,  such  as 
"  advise :  '*  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  "  recommend : " 
Tibbets  v.  Tibbeta,  19  Ves.  656 ;  Jac.  317  ;  Horwood  v.  West, 

1  S.  &  St.  387 ;  F(yrd  v.  Fowler,  3  B.  146 ;  Malim  v.  KeigUey, 

2  Ves.  Jun.  333,  529. 

C.  As  to  the  interest  taken  by  the  donee  in  trust : 

1.  If  there  is  a  gift  subject  to  trusts,  the  donee  takes  what-  Distinction 
ever  is   not   required    for    the    performance   of  those  trusts,  gift  subject 
Dawaon  v.  Clarke,  15  Ves.  409 ;  18  Ves.  247  ;  Kingv,  Deniaon,  ^^^^ 
1  V.  &  B.  261  ;  Fenton  v.  Hawkina,  9  W.  R  300 ;   Clarke  v.  trusts. 
Hilton,  K  R  2  Eq.  810 ;  Croome  v.  Croome,  59  L.  T.  582 ;  61 

L  T.  814. 

2.  On  the  other  hand,  if  the  gift  is  upon  trust,  the  donee 
takes  the  whole  upon  trust  for  the  purposes  declared  ;  or  for 
the  heir  at  law  or  next  of  kin,  if  those  purposes  fail,  or  are  not 
exhaustive  or  not  declared.  Hoba/rt  v.  Counteaa  of  Suffolk,  2 
Vem.  644  ;  Counteaa  of  Bristol  v.  Hungerford,  ib,  645  ; 
KeUeU  v.  KeUeU,  1  Ba.  &  Be.  533 ;  3  Dow,  248 ;  Wataon  v. 
Hayea,  5  M.  &  Cr.  125 ;  Mullen  v.  Bovmian,  1  ColL  197 ; 
Andrevja  v.  Andrewa,  1  Coll.  186  ;  Love  v.  Oaze,  8  B.  472. 

The  question  whether  an  absolute  gift  is  made  which  is  then 
burdened  with  trusts,  or  whether  the  donee  takes  only  for  the 
purpose  of  carrying  out  the  trusts  must  be  decided  not  merely 
upon  the  words  of  the  gift,  but  from  a  consideration  of  the 
whole  scope  of  the  will.  Croome  v.  Croome,  59  L.  T.  582 ;  61 
L  T.  814. 

It  may  be  noticed,  that  a  devise  of  property,  upon  condition  Gift  upon 
of  making  certain  payments  out  of  it,  which  are  shown  on  the  nj^e  a  trustf^ 
face  of  the  instrument  to  exhaust  the  whole,  is  in  effect  a  gift 
of  the  whole  upon  trust,  and   not  subject  to  trusts.    A.-O.y. 
Wax  Chandlera,  L  R  6  H.  L  1 ;  A,'0.  v.  Merchant  Taylora,  6 
Ch.  512 ;  and  see  Bird  v.  Harria,  9  Eq.  204. 
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3.  Again,  where  the  gift  is  to  the  donee  indefinitely,  without 
words  expressly  giving  a  beneficial  interest,  followed  by  preca- 
tory words,  which  raise  a  trust  in  favour  of  a  particular  class, 
the  donee  takes  the  whole  in  trust ;  as  where  the  gift  was 
to  the  testator's  wife,  under  the  firm  conviction  that  she  would 
dispose  of  and  manage  the  same  for  the  benefit  of  her  children. 
Barnes  v.  Grant,  2  Jur.  N.  S.  1127 ;  26  L.  J.  Ch.  92  ;  Talbot 
V.  O'SvJMvan,  6  L.  R  Jr.  302 ;  see  In  re  Rae*8  Estate,  1  L.  R 
Ir.  174. 

So  a  gift,  without  words  of  benefit  superadded,  for  some 
particular  purpose,  whether  declared  or  not,  raises  a  trust  as 
to  the  whole.     Corporation  of  Gloucester  v.  Wood,  3  Ha.  131  ; 

1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 

Where  the  gift  is  in  trust,  the  fact  that  the  donee  is  described 
as  wife  or  relation  of  the  testator,  or  that  a  legacy  is  given  to 
the  heir  will  not  entitle  such  donee  to  any  beneficial  interest 
Wych  V.  Packington,  3  B.  P.  C.  44 ;  WiOs  v.  Wills,  1  Dr.  & 
War.  439  ;  Starkey  v.  Brooks,  1  R  W.  390. 

Where  a  precatoiy  tnist  is  created  in  favour  of  a  class,  the 
donee  may  limit  the  shares  of  female  members  of  the  class  to 
their  separate  use.     Willis  y,  Keyrner,  7  Ch.  D.  181. 

4.  If  words  of  benefit  are  superadded,  if,  for  instance,  the  gift 
is  to  A.  for  his  own  use  and  benefit,  or  absolutely,  followed  by 
words  which  raise  a  trust,  the  donee  takes  beneficially,  subject 
to  those  trusts.  Wood  v.  Cox,  5  M.  &  Cr.  684;  Shelley  v. 
Shelley,  6  Eq.  540  ;  Irvine  v.  Sullivan,  8  Eq.  673. 

But  the  case  is  different  if  such  words  as  ''  for  her  sole  use 
and  benefit "  can  be  shown  to  be  inserted  merely  for  the  purpose 
of  excluding  a  husband  from  the  trust,  as  in  Stubbs  v.  Sargon^ 

2  Kee.  255 ;  3  M.  &  Cr.  507,  where  the  gift  was  to  A.  for  her 
sole  use  and  benefit,  independent  of  her  husband,  for  an  express 
purpose.     See  In  re  Holy's  Thrusts,  23  L.  R.  Ir.  130. 

5.  So  though  the  gift  may  be  upon  trust,  it  may  appear  that 
the  douee  is  intended  to  take  some  beneficial  interest  by  the 
fact  that  the  testator  calls  her  his  heiress,  or  expressly  excludes 
his  heir  from  any  benefit.  Rogers  v.  Rogers,  3  R  W.  193 ; 
Hughes  v.  Evans,  13  Sim.  496 ;  see  Williams  v.  Roberts,  27 
L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18. 
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6.  Again,  the  trust  may  not  arise  till  the  death  of  the  donee  Oh>p.  xxxn. 
upon  trust,  in  which  case  he  will  take  beneficially  during  his  life.  Cases  where 

a.  Where  there  are  words  of  indefinite  gift  followed  by  a  m,^  ^rise  till 
recommendation  or  entreaty  that  the  donee  will  at  his  decease  *^®  4**^  ^^ 
give  the  property  to  a  certain  class,  this  raises  a  trust  subject  to 

his  life  interest  Pierson  v.  Garrett,  2  B.  C.  C.  38,  226 ;  Malim 
V.  Keighley,  2  Ves.  Jun.  333,  529  ;  CholmoTideley  v.  Cholmon- 
ddey,  14  Sim.  590 ;  Prevost  v.  Clarke,  2  MaA  458.  See  In 
re  Hamilton,  (1893)  1  Ch.  373. 

The  same  construction  was  adopted,  where  there  was  an 
intention  that  the  donee  was  not  to  dispose  of  the  capital  in  her 
lifetime,  followed  by  a  recommendation  to  give  the  property  in 
a  certain  way.    See  Horwood  v.  West,  1  S.  &  St  387. 

b.  So,  too,  where  the  gift  is  to  A.  for  his  own  sole  use  and  benefit 
with  an  expression  of  desire  or  confidence  that  he  will  dispose 
of  it  among  a  certain  class  during  his  life  and  at  his  decease, 
the  donee  takes  a  life  interest  with  a  power  of  appointment  by 
deed  or  will.  Harding  v.  Olyn,  1  Atk.  469 ;  Evans  v.  Eva/as, 
12  W.  R  508 ;  Cumick  v.  Tucker,  17  Eq.  320;  Fordham  v. 
Speight,  23  W.  R  782  ;  Le  Marchant  v.  Le  Marchant,  18  Eq. 
414 ;  see,  however,  In  re  Hutchinson  dk  Tenant,  8  Ch.  D.  540. 

c.  And  even  where  there  was  a  gift  to  A.  ^o  and  for  his  sole 
use  and  benefit,  subsequent  words,  expressive  of  confidence  that 
the  douee  would  apply  the  same  for  her  children  thereafter, 
were  held  to  give  an  interest  for  life  with  a  power  of  appoint- 
ment    Ouily  V.  Cregoe,  24  B.  185. 

And  even  in  the  absence  of  anything  to  show  that  the  donee 
was  intended  to  take  a  life  int^erest,  the  same  construction  has 
been  adopted.  Ware  v.  Mallard,  21  L.  J.  Ch.  355;  16  Jur.  492  ; 
ShoveUon  v.  Shovelton,  32  B.  143. 

d.  Where  a  power  is  given  to  a  person  to  dispose  of  property  ^'*«es  where 
for  herself  and  her  children,  she  does  not  take  an  absolute  in-  iu  trust  is 
terest     Crockett  v.  Crockett,  2  Ph.  553;  see  In  re  McVickers'  throbjojteof 
CoTUract,  25  L.  R  Jr.  307 ;  In  re  Byrne's  Estate,  29  L.  R  Ir.  *^®  *'*"**• 
250. 

Nor  will  the  legatee  take  absolutely  where  property  is  given 
to  a  legatee  on  trust  for  herself  and  her  children  ;  Costabadie  v. 
Costahadie,  6  Ha.  410;  Godfrey  v.  Godfrey,  11  W.  R  554  ;  or 
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Cliap.  XZXn.  ^  b^  applied  for  herself  and  her  children  :  Bibby  v.  ThxmvpBon, 

32  B.  646 ;  or  to  be  appropriated  by  her  to  and  amongst  her 
children  in  such  shares  as  she  shall  think  proper  :  In  re  HaJ/jfs 
Trusts,  23  L.  R.  Ir.  130 ;  or  for  her  use  and  benefit,  and  for 
the  maintenance  and  education  of  any  children :  In  re  Booth  ; 
Booth  V.  Booth,  (1894)  2  Ch.  282 ;  or  to  be  used  for  the  benefit 
of  herself  and  her  children,  at  the  discretion  of  the  donee :  Hart 
V.  Tribe,  32  B.  279 ;  1  D.  J.  &  S.  418 ;  Godfrey  v.  Godfrey, 
11  W.  R.  554 ;  NewiU  v.  Newill,  7  Ch.  253 ;  Armstrong  v. 
Armstrong,  7  Eq.  518  ;  see  Scott  v.  Key,  13  W.  R  1030. 

And  even  a  life  interest  given  to  the  testator  s  wife  for  the 
benefit  of  herself  and  her  children  is  divisible  equally  among 
them.  Jubber  v.  Jubber,  9  Sim.  503 ;  see  Taylor  v.  Bacon,  8 
Sim.  100. 

If,  however,  the  gift  is  to  A.  with  large  powers  of  disposition 
or  words  of  benefit  added,  the  fact,  that  the  gift  is  expressed  to 
be  for  the  benefit  of  herself  and  her  children,  will  not  raise  a 
trust.  Lambe  v.  Eames,  10  Eq.  267 ;  6  Ch.  597  ;  M'Alinden 
Y,  M'Alvnden,  I.  R.  11  Eq.  219  ;  In  re  Hutchinson  &  Tenant, 
8  Ch.  D.  540 ;  In  re  Adams,  24  Ch.  D.  199 ;  27  Ch.  D.  394. 
See  Webb  v.  Wools,  2  Sim.  N.  S.  267  ;  In  re  Booth  ;  Booth  v. 
Booth,  (1894)  2  Ch.  282. 
Distinction  And  where   there  is  an  absolute  gift  to  A.,  a  subsequent 

^d^mTtil^e"**  declaration  that  the  benefit  of  A.  and  her  children  was  the 
motive  of  the  gift  will  raise  no  trust.  Thorp  v.  Owen^  2  Ha 
607.  See  Mackett  v.  Mackett,  14  Eq.  49;  Briggs  v.  Sharp, 
20  Eq.  317. 

Similarly  a  gift  to  enable  a  person  to  do  something  creates 

no  trust.     Benson  v.  Whittam,  5  Sim.  22 ;  Ryan  v.  Keogh,  I. 

R  4  Eq.  357  ;  Farr  v.  Hennis,  44  L.  T.  202.    See  Biddies  v. 

Biddies,  16  Sim.  1 ;  quare,  whether  Byne  v.  Blackbwm,  26  R 

41,  can  stand  on  this  ground. 

Gifts  to  the  Where  the  interest  upon  legacies  given  to  children  is  directed 

^pSied^or^     ^  ^^  P^^^  *^   their  parents,  and  applied  by  them  for  their 

the  mainte-      maintenance,  the  parents  take  subject  to  no  account.  Harn/nuyiid 

nance  of  his  '^  •*  , 

children.         v.  Neame,  1  Sw.  35  ;  Berkeley  v.  Swinhv/me,  6  Sim.  613 ;  Hadow 
V.  Hadow,  9  Sim.  438 ;  Browne  v.  PauU,  1  Sim.  N.  S.  92. 
In  the  same  way  a  gift  to   the   parent  for  the  benefit   or 
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maintenance  of  himself  and  his  children  may  be  safely  paid  to  Chap.  XXXH. 
the  parent.    Cooper  v.  Thornton,  3  B.  C.  C.  96, 186  ;  Robinson 
V.  TickeU,  8  Ves.  142 ;  Re  Robertson's  Trust,  6  W.  R.  405. 

YI.  Legacies  given  to  Benefit  a  Legatee  in  a 

PAR'nCULAR  WAY. 

1.  A  legacy  given  to  a  person  for  a  particular  purpose  for  the  Legacy  to  a 
benefit  of  the  legatee,  as  to  bind  him  apprentice  (a) ;  to  purchase  applied  in  a 
a  house  (6) ;  to  establish  a  business  (c) ;  to  purchase  a  commis-  ^y^for  the 
sion  (d) ;  to  pay  off  a  mortgage  (e)  ;  to  carry  on  mines  which  the  1^°??^  ^^  *^® 
testator  sells  (/),  is  good  though  the  purpose  fails  or  becomes 
incapable  of  execution.    Barlow  v.  Ghrant,  1  Vem.  255  ;  NeviU 

V.  NeviU,  2  Vem.  431  ;  Barton  v.  Cooke,  5  Ves.  462  (a) ;  Knox 
V.  Hotham,  15  Sim.  82  (6) ;  Gough  v.  BvZt,  16  Sim.  45  (c) ; 
Leehe  v.  Lord  Kihnorey,  T.  &  R  207 ;  Cope  v.  WHmot,  1  Coll. 
396 ;  Palmer  v.  Flower,  13  Eq.  250  (d);  LockhaH  v.  Hwrdy, 
9  B.  379 ;  Adams  v.  LopdeU,  25  L.  R  Ir.  311  (e) ;  Parsons  v. 
Coke,  6  W.  R  715  (/). 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose,  unless  the  surplus,  after  satisfy- 
ing that  purpose,  is  expressly  given  over.  In  re  Lee's  Tniusts, 
I.  R  10  Eq.  157. 

2.  If  the  purpose  for  which  the  money  is  given  is  not  merely  Distinction 
the  benefit  of  the  legatee,  but  also  the  gratification  of  some  porpose  is  not 
wish  of  the  testator,  the  question  is,  which  is  the  primary  £|^efitof* 
object.    Re  Skirmer's  Trust,  IJ.  <&  H.  102.  *^e  !««**««• 

3.  A  gift  expressed  to  be  given  from  a  certain  motive,  as,  Gift  to  pay 
for  instance,  in  discharge  of  a  liability  which  does  not  exist,  JebT^*^^^"^ 
has  in  some  cases  been   held  to  take  effect.     Wki^ield  v. 
Glemment,  1  Mer.  402  ;  Re  Dyke  ;  Dyke  v.  Dyke,  44  L.  T.  568. 

See  5  Ch.  D.  778. 

VII.  DlSCRETIONABY  TbUSTS. 

1.  A  gift  to  trustees  upon  trust  to  dispose  of  the  same  as  they  Diflcretion 
think  fit  is  too  uncertain  to  be  carried  out  by  the  Court,  and  is  IJ^d"** 
therefore  void.    Fowler  v.  Oa/rUke,  1  R  &  M.  232 ;  EUis  v. 
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Selhy,  1  M.  &  Cr.  294 ;  Yeap  Cheah  Neo  v.  Orvg  Cheng  Neo, 
L.  R  6,  P.  C.  381 ;  Fenton  v,  Nevin,  31  L.  B.  Ir.  478 ;  see 
Oibbs  V.  Rumsey,  2  V.  &  B.  294. 

2.  If  a  discretion  is  given  to  trustees  to  apply  a  fund  for  the 
benefit  of  an  individual,  and  the  mode  of  application  is  so  wide 
as  to  lead  to  the  inference  that  the  primary  object  was  to  benefit 
the  individual,  he  may  be  entitled  to  the  fund,  though  the 
trustees  do  not  exercise  their  discretion,  or  the  individual  to  be 
benefited  dies  before  they  can  do  so.  This  may  be  the  csfie, 
even  if  there  is  a  gift  over  of  so  much  as  is  not  applied. 
Oough  V.  Bvlty  16  Sim.  45 ;  Chide  v.  Worthingion,  3  De  G. 

6  S.  389  ;  In  re  Johnston ;  Mills  v.  Johnston,  (1894)  3  Ch. 
204. 

3.  In  some  cases  upon  informal  wills  a  power  given  to 
trustees  to  apply  a  sum  for  a  legatee  in  a  particular  way  has 
been  held  equivalent  to  a  power  of  advancement,  under  which 
a  legatee  cannot  claim  anything  not  wanted  for  the  purpose. 
Lewis  V,  Lewis,  1  Cox,  162 ;  Robinson  v.  Gleator,  15  Ves.  526; 
Gowper   v.   ManteU,   22   B.    231 ;    In   re    Ward's    Trusts, 

7  Ch.  726. 

4.  Testators  sometimes  desire  that  a  fund  shall  be  applied 
only  for  the  personal  benefit  of  the  legatee,  so  that  it  cannot  be 
alienated  by  him  or  t^ken  by  his  creditors.  This  object  can  be 
attained  by  means  of  a  discretionary  trust.  If  the  trust  i& 
properly  penned  the  legatee  will  be  entitled  only  to  so  much  as 
the  trustees  in  their  discretion  think  fit  to  apply  for  the  purpose 
mentioned  by  the  testator.  If  the  trustees  refuse  to  exercise 
their  discretion,  or  do  not  exercise  it  fairly,  the  Court  will  inquire 
how  much  ought  to  be  applied. 

Thus  a  trust  to  apply  the  whole  or  any  part  of  the  income  or 
capital  of  a  fund  for  the  maintenance  of  A.  does  not  entitle  him 
to  more  than  is  required  for  the  purpose,  and  if  the  fund  is 
reversionary,  and  A.  dies  before  it  falls  into  possession,  his  legal 
personal  representatives  are  not  entitled  to  anything.  In  re 
S(inderson*s  Trvst,  3  K.  &  J.  497 ;  Re  Stanger;  Moorsoni  v. 
Tate,  64  L.  T.  693  ;  60  L.  J.  Ch.  326 ;  39  W.  R  455. 

6.  Questions  of  a  similar  kind  arise  upon  protected  life 
interests,  where  income  payable  to  a  tenant  for  life  is  given  to 
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trustees  upon  a  discretionary  trust  in  the  event  of  alienation  <niap.  XXXn. 
by,  or  bankruptcy  of  the  tenant  for  life. 

(a)  If  there  is  a  trust  to  apply  the  income  of  property  for  Income  to  be 
the  maintenance  and  support  of  one  person,  and  the  trustees  benefit  of  one 
have  only  a  discretion  as  to  the  mode  of  application  but  cannot  ^^J®^*- 
deprive  the  beneficiary  of  any  part  of  the  income,  the  income 
passes  to  his  alienee  or  trustee  in  bankruptcy.     Oreen  v.  Spicer, 
1  R.  &  M.  395;  YcmiighuabaTid  v.  Oiabome,  1  Coll.  400. 

(6)  Where  under  a  similar  trust,  the  trustees  have  a  discretion  Discretion 
to  accumulate  the  whole  or  part  of  the  income  for  the  benefit  of  incoBQe^or 
persons  other  than  the  original  beneficiary,  the  income  does  not  pe^^a!*^^" 
pass  to  his  alienee  or  trustee   in   bankruptcy.     Snawdon  v. 
Dales,  6  Sim.  524;  Twopeny  v.  Peyton,   10  Sim.   487;  He 
Bullock ;  Good  v.  Lickoriah,  60  L.  J.  Ch.  341 ;  64  L.  T.  736  ; 
39  W.  R  472. 

But  in  such  a  case  if  the  trustees  pay  or  deliver  money  or 
goods  to  the  beneficiary  or  appropriate  money  or  goods  to 
be  paid  or  delivered  to  him,  the  money  or  goods  pass  to 
his  alienee.  In  re  Coleman ;  Henry  v.  Strong,  39  Ch.  D.  443; 
Be  Neil;  Hemming  v.  Neil,  62  L.  T.  649  ;  see  In  re  Aahby  ; 
Ex  paHe  Wreford,  (1892)  1  Q.  B.  872. 

(c)  Where  there  is  a  trust  for  the  benefit  of  a  class,  no  Income  to  be 
member  of  which  can  be  excluded  from  the  benefits  of  the  benefit  of  a 
trust,  so  much  of  the  income  as  is  properly  applicable  for  the  *^^"^ 
benefit  of  any  member  goes  to  his  alienee.     Thus,  where  there 

is  a  trust  for  the  maintenance  and  support  of  A.,  his  wife  and 
children,  and  A.  alienates  his  interest,  either  before  the  trust 
arises  or  during  its  continuance,  A.'s  alienee  will  be  entitled  to 
so  much  of  the  income  as  is  not  required  for  the  maintenance 
and  support  of  A.'s  wife  and  children.  Page  v.  Way,  3  B.  20 ; 
Kearsley  v.  Woodcock,  3  Ha.  185 ;  Wallace  v.  Anderson,  16 
B  633.  Oodden  v.  Crowhurst  (10  Sim.  642)  went  too  far  in 
giving  nothing  to  the  assignee  in  bankruptcy;  Bi/ppon  v. 
Norton  (2  B.  63)  is  wrong ;  see  In  re  Coleman,  39  Ch.  D. 
443,  p.  448. 

(d)  But  where  a  trust  for  the  benefit  of  a  class  is  exclusive,  Power  of 

eelection 

SO  that  the  trustees  are  not  bound  to  employ  any  part  of  the  among 
income  for  the  benefit  of  any  one  member,  so  much  only  of  S^^^li^ 
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Chap,  xxxn.  the  income  goes  to  the  alienee  of  a  member  as  the  trustees 

pay  or  appropriate  for  payment  to  him.  In  re  Coleman,  supra, 
A  trust  for  the  maintenance  of  A.,  his  wife  and  children^  or  any 
of  them^  is  an  exclusive  trust  within  this  rule.  Lord  v.  Bv/nn, 
2  Y.  &  C.  C.  98;  Holmes  v.  Penney,  3  K.  &  J.  90;  Jte Neil; 
Hemming  v.  Neil,  62  L.  T.  649. 

Duration  of  6.  Where  trustees  have  a  discretionary  power  enabling  them 

to  defeat  a  previous  vested  gift,  the  discretion  may  be  exer- 
cised after  the  alienation  or  bankruptcy  of  the  beneficiaiji 
although,  if  it  is  not  exercised^  an  absolute  interest  in  the  pro- 
perty would  pass  to  the  alienee.  Coe's  Trust,  4  K.  &  J.  199 ; 
Chambers  v.  Smith,  3  App.  C.  795. 
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CHAPTER  XXXIII. 

GIFTS   OF   ANNUITIES. 

I.  Characteristics  of  Annuities. 

An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  rent-        Cliap. 
charge,  even  though  it  may  he  given  to  a  person,  his  executors 


and  administrators.    Ramsay  v.  Thomgate,  16  Sim.  575 ;  see  ^^^^^^ 
MaHin  v.  ffaymes,  29  L.  R.  Ir.  416.  distinguished. 

A  gift  of  a  rent-charge  without  more  charges  all  the  testator's 
lands.    Ex  parte  McDonaUy  5  Jur.  N.  S.  553. 

In  such  cases  the  personalty  is  not  liable.  Patchmg  v. 
Bamett,  51  L.  J.  Ch.  74 ;  Buckley  v.  Buckley,  19  L.  R.  Ir.  544. 

And  a  right  to  distrain  is  attached  to  it  by  statute  4  Geo.  II. 
-c.  28,  s.  5.  Buttery  v.  Rohimaon,  3  Bing.  392 ;  Sollory  v.  Leaver, 
9  Eq.  22 ;  Kelsey  v.  Keleey,  17  Eq.  496. 

Where  property  is  given  subject  to  an  annuity,  the  annuitant 
is  not  entitled  to  have  the  property  sold  and  secured  as  long  as 
the  annuity  is  properly  paid.  Re  Potter;  Potter  v.  Potter, 
50  luT.S;  In  re  Parry ;  ScoU  v.  Leak,  42  Ch.  D.  570. 

Arreara  of  an  annuity  charged  on  the  corpus  of  land  and  BM»mg 

ATTOATS  by 

arrears  of  a  simple  rent-charge  may  be  raised  by  mortgage  or  sale  or 

«ale  of  the  land.     Cujnt  v.  Jackson,  13  Pr.  371 ;  Graves  v.  "^^'^^W- 

Hicks,  11  Sim.  536,  551 ;  White  v.  James,  26  B.  191 ;  Scottish 

Widows'  Fund  v.   Craig,  20  Ch.  D.   208;  In  re  Tucker; 

Tucker  v.  Tucker,  (1893)  2  Ch.  323;   Hambro  v.  Hambro, 

a894)  2  Ch.  564 ;  In  re  Owen,  43  W.  R.  55. 

In  SoUory  v.  Lea/ver  it  was  held,  that  an  annuitant  whose  Bigl^t  to 

annuity  had  fallen  into  arrear,  was  not  entitled  to  a  receiver, 

on  the  ground  that  he  had  a   sufficient   remedy  by  distresa 

A  receiver  would,  however,  probably  now  be  appointed  in  such 

a  case  under  sect.  25  (8)  of  the  Judicature  Act,  1873. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  and  Right  to 

administer. 
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residue  is  entitled  to  have  the  estate  administered  in  order  to 
ascertain  the  residue.     WoUaMon  v.  WoUaston,  7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  personalty, 
will  be  looked  upon  as  issuing  out  of  the  realty  alone.  Butt's 
Case,  7  Rep.  23a ;  Co.  Litt.  147  a  ;  Richardson  v.  Nixon,  7  Ir. 
Eq.  620 ;  Sollory  v.  Leaver,  9  Eq.  22. 

The  rule  in  Shelley's  Case  and  the  other  technical  rules  of 
construction  apply  to  the  limitations  of  a  rent-charge.  Drew 
V.  Barry,  I.  R.  7  Eq.  413 ;  8  ib.  260. 

A  rent-charge  is  entailable^  but  if  an  estate  tail  is  created  in 
a  rent-charge,  and  no  remainder  in  fee  is  limited,  the  tenant  in 
tail  cannot  create  more  than  a  base  fee.  Co.  Litt.  298  a,  note  2 ; 
Chaplin  V.  Chaplin,  3  P.  W.  229. 

An  annuity,  given  out  of  personal  assets,  if  given  with  words 
of  inheritance,  will  devolve  like  real  estate. 

Such  an  annuity,  however,  not  being  within  the  Statute  de 
Bonis,  cannot  be  entailed.  A  devise,  therefore,  of  a  personal 
annuity  to  A.  and  the  heirs  of  his  body,  gives  A.  a  fee  simple 
conditional.  Ea/rl  of  Stafford  v.  Buckley,  2  Ves.  Sen.  170 ; 
Turner  v.  Turner,  Amb.  776  ;  1  B.  C.  C.  316. 

But  an  annuity,  though  given  with  words  of  inheritance,  is, 
for  all  other  purposes  than  descent,  personalty.  Earl  of  Stafford 
V.  BucJdey,  2  Ves.  Sen.  170 ;  Lady  Holdem^ss  v.  Lord  Car- 
marthen,  1  B.  C.  C.  377 ;  Avhin  v.  Daly,  4  B.  &  Aid.  59 ; 
Badhum  v.  Jervis,  3  B.  450. 

And  an  annuity  charged  upon  real  and  personal  estate,  but 
given  without  words  of  limitation  appropriate  to  realty,  is 
personal  estate.  Taylor  v.  Martindale,  12  Sim.  158 ;  Parsons 
V.  Parsons,  8  Eq.  260 ;  Joynt  v.  Richards,  11  L.  R  Ir.  278 ; 
see  Martin  v.  Haynes,  29  L.  R.  Ir.  416. 

A  direction  to  lay  out  a  specified  sum  in  the  purchase  of  an 
annuity  for  the  life  of  A.  vests  that  sum  in  the  annuitant^ 
whether  the  annuity  is  in  possession  or  reversion.  Yates  v. 
Compton,  2  P.  W.  308 ;  Barnes  v.  Rowley,  3  Ves.  306  ;  BayUy 
V.  Bishop,  9  Ves.  6;  Palmer  v.  Craufurd,  3  Sw.  482;  see 
Smith  V.  King,  1  Russ.  363. 

So  if  there  is  a  direction  to  purchase  a  Government  annuity 
of  a  given  amount,  the  annuitant  is  entitled  to  the  purchase- 
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money,  though  he  may  die  before  the  time  when  the  annuity        Chap. 


was  to  be  purchased.    Dawson  v.  Heam,  1  B.  &  M.  606  ;  Ford 

C6rt&lzi 

V.  Bailey,  17  B.  303;  see  In  re  Mabbett;  Pitma/n  v.  Bol-  amount. 
borrow,  (1891)  1  Ch.  707. 

Upon  the  same  principle  a  discretionary  trust  to  purchase  an 
annuity  out  of  a  fund,  authorises  advances  to  the  legatee  from 
time  to  time  out  of  the  capital  of  the  fund.  Mesaeena  v.  Ga/rr, 
9  Eq.  260. 

A  direction  that  the  annuitant  shall  not  be  allowed  to  accept  Annuitant 
the  value  of  the  annuity  in  lieu  thereof  has  been  held  ineffectual,  y^ue  ot  iiis 
Stokes  V.  Che^,  28  B.  620.  *^°^^^y- 

A  discretion  vested  in  trustees  to  apply  the  annuity  for  the  Discretionary 
benefit  of  the  annuitant  in  the  event  of  her  incapacity  will  not 
alter  the  rule.    Re  Brovme'a  Will,  27  B.  324. 

And   a  restraint   upon  anticipation   will   not    deprive   the  Resti-aint 
annuitant  of  the  right  to  the  purchase-money,  except  in  the  ^tion. 
case  of  a  married  woman.     Woodmeston  v.  WaUcer,  2  B.  &  M. 
197. 

Where  a  fund  was  bequeathed  to  purchase  an  annuity  in  the  Cesser  upon 
name  of  an  annuitant,  a  declaration  that  the  annuity  should 
cease  upon  alienation  was  held  not  to  take  the  case  out  of  the 
rule.    Hunt  Fovlaton  v.  Fwrber,  3  Ch.  D.  285. 

Where  a  fund  is  directed  to  be  laid  out  by  trustees  in  the  Gift  over 
purchase  of  an  annuity  for  the  life  of  A,  for  his  support  and  ruptcy  or 
maintenance,  with  a  gift  over  if  he  alienates  it  or  becomes  ^^^'^^^o'*- 
bankrupt,  the  cases  are  directly  conflicting  upon  the  question, 
whether  the  representatives  of  the  annuitant  are  entitled  to 
have  the  fund  paid  over,  if  the  annuitant  dies  before  the  time 
when  the  annuity  was  to  be  purchased,  without  having  alienated 
the  annuity  or  become  bankrupt. 

In  Day  v.  Day,  1  Dr.  669,  the  fund  was  directed  to  be  paid 
to  the  representatives  of  the  annuitant,  but  this  decision  was 
not  followed  in  Power  v.  Hayne,  8  Eq.  252  \  ot  in  In  re 
Draper,  57  L.  J.  Ch.  942 ;  58  L.  T.  942 ;  36  W.  R  783 ;  see 
Batton  V.  May,  3  Ch.  D.  148. 

Though  the  gift  over  upon  bankmptcy  or  alienation  might 
prevent  the  annuitant  himself  from  calling  for  a  transfer  of  the 
fund,  it  would  seem  that  his  representatives  ought  to  be  entitled 
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to  the  fund  if  the  gift  over  does  not  take  effect.     See  Pea/non 
V.  Dohnan,  3  Eq.  315. 

In  the  case  of  a  gift  of  an  annuity  with  a  direction  to  set 
apart  a  fund  to  secure  it,  it  is  clear  that  the  annuitant  is  not 
entitled  to  have  the  annuity  valued  and  the  value  paid  to  him. 
Wright  v.  CaUender,  2  D.  M.  &  Q.  652 ;  Mirier  v.  Baldwin, 

1  Sm.  &  G.  522. 

If,  however,  the  testator's  estate  is  being  administered  by  the 
Court  and  proves  insufficient  to  pay  the  legacies  and  annuities 
given,  so  that  an  abatement  is  necessary^  a  value  will  be  put 
upon  the  annuities  as  from  the  testator's  death,  and  the  annuitant 
or  his  representatives  will  be  entitled  to  the  valued  amount 
after  abatement.  Wroughton  v.  Colquhoun,  1  De  G.  &  S.  357 ; 
Garr  v.  Ingleby,  ib.  362 ;  Long  v.  Hughes,  ib.  364 

This  principle  applies  only  where  the  estate  is  being  ad- 
ministered.   In  re  Nicholson's  Estate,  I.  R  11  Eq.  177. 

It  does  not  apply  to  annuities  determinable  on  marriage  or 
bankruptcy.     Carr  v.  Ingleby,  supra ;   Chratrix  v.  Cha/mbers, 

2  Giff.  321. 

If  the  annuity  is  charged  upon  corpus,  the  tenant  for  life  of 
the  corpus  is  not  entitled  to  have  the  annuity  valued  and  the 
amount  paid  out  of  corpus ;  but  sufficient  portions  of  the  corpus 
must  be  sold  from  time  to  time  to  satisfy  the  annuity.  In  re 
Grant ;  Walker  v.  MoHin^au,  31  W.  R  703. 


II.  The  Duration  of  Gifts  of  Annuities  and  Annual 

Sums. 
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created  dt 
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life. 


1.  Annuities  whether  for  life  or  perpetual : 

a.  When  an  annuity  is  given  to  a  person  without  more,  the 
question  arises,  whether  it  was  meant  to  be  for  life  only,  or 
perpetual ;  and  this  point,  in  the  case  of  annuities  created  dt 
novo,  is  unaffected  by  sect  28  of  the  Wills  Act.  KichoUs  v. 
Hawkes,  10  Ha.  342. 

In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant  of  an 
annuity  given  without  words  of  limitation  and  charged  upon 
freeholds,  gives  a  life  interest     The  same  rule  applies  if  the 
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annuitj  is  charged  on  freeholds  and  chattels  real.     BvMs  Case,        ^^P* 
7  Rep.  23 a;  In  re  Oillman'e  Estate,  I.  R  10  Eq.  92. 


Whether  a  grant  of  an  annuity  without  words  of  limitation 
chai^d  upon  a  chattel  interest  would  endure  beyond  the  life 
of  the  annuitant,  if  he  dies  during  the  term,  is  doubtful.  Cases 
eupra. 

In  the  case  of  wills  the  gift  of  an  annuity  or  annual  sum  to  Rule  as  to 
A-  or  A.  for  life  and  then  to  B.,  or  to  several  persons  successively  by'^^li^^^^^'* 
for  life  and  then  to  their  children  or  to  a  person  or  his  descen- 
dants, gives  the  beneficiaries  in  each  case  interests  for  their 
lives  only.    Blewitt  v.  Roberts,  10  Sim.  491 ;  Cr.  &  Ph.  274 ;  t 
Yates  V.  Maden,  3  Mac.  &  G.  532 ;  Lett  v.  BandaU,  2  D.  F.  &  I 
J.  388 ;  Blight  v.  HaHnoll,  19  Ch.  D.  294 ;  In  re  Mwgan ;  ' 
Morgan  v.  Morgan,  (1893)  3  Ch.  222.    Bmt  v.  CvMen,  6  Ch. 
235 ;  Evans  v.    Walker,  3  Ch.  D.  211,  must  be  considered 
overruled. 

Thus  the  fact  that  the  annuity  is  charged  upon  freehold  Charge  upon 
property,  or  even  that  it  exhausts  the  whole  of  the  rents  and  holds. 
profits  of  the  freehold  property,  and  that  the  testator  shews 
upon  the  face  of  his  will  that  he  is  aware  of  this,  will  not  make 
the  annuity  perpetual.  Mansergh  v.  CampbeU,  3  De  Q.  &  J. 
232;  Barden  v.  Meagher,  I.  R  1  Eq.  246;  SvUivan  v. 
GaUbraith,  I.  R  4  Eq.  582 ;  WhiMm  v.  Hanlon,  16  L.  R.  Ir. 
298 ;  Blight  v.  HaHnoU,  19  Ch.  D.  294. 

Similarly  the  fact  that  the  annuity  is  charged  upon  a  fund  or  Charge  apon 
given  out  of  the  income  of  a  fund  or  that  a  fund  is  given  upon  j^^^^  ^  * 
trust  to  pay  the  annuity  does  not  make  the  annuity  perpetual. 
Wilson  V.  Maddison,  2  Y.  &  C.  C.  372  ;  In  re  Forster'e  Estate, 
23  L.  R.  Ir.  269 ;  In  re  Morga/n ;  Morgan  v.  Morgan,  (1893) 
3  Ch.  222. 

b.  But  if  the  annuity  is  given  in  such  a  way  as  to  amount  to  When  annuity 
a  gift  of  the  income  of  a  particular  fund  without  limit  of  time,  ^  P«T*«*"*  • 
or  as  a  gift  of  so  much  capital  as  will  produce  the  annuity,  or  if 
the  whole  estate  is  distributed  in  the  shape  of  annual  sums,  the 
annuity  or  annual  sums  will  be  perpetual  Rawlings  v. 
Jemwnga,  13  Ves.  39  ;  Stokes  v.  Heron,  12  CI.  &  F.  161 ;  Kerr 
V.  Middlesex  Hospital,  2  D.  M.  &  G.  576 ;  HiU  v.  Potts,  8  Jur. 
N.  S.  555 ;  PoUer  v.  Baker,  13  B.  273 ;  15  B.  489 ;  Hicks  v. 
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CILap. 


Charge  upon 
lefiseliolds. 


Direction 
to  buy 
annuity. 


Direction  for 
cesser  or  tuile 
at  a  certain 
time. 


Powers  of 
ai 


the  annuity 
in  fee. 


liniitationB 
inconsistent 
with  a  mere 
life  interedt. 


Annuity 
given  for 
fixed  period 
for  mainte- 
nance does 


B088,  14  Eq.  141 ;  Ungdhardt  v.  Engelhardt,  26  W.  R  863 ; 
see  Wakeham  v.  Merrick^  37  L.  J.  Ch.  45. 

And  if  the  annuity  is  charged  upon  income  which  itself 
continues  only  for  a  limited  time,  for  instance,  upon  the  rents 
of  a  leasehold  property,  slight  indications  of  intention  are  suffi- 
cient to  show  that  it  was  to  last  during  the  currency  of  the  lease. 
Cov/iienay  v.  Gallagher ,  5  Jr.  Ch.  154,  356. 

A  direction  to  invest  a  sum  in  Government  securities  suffi- 
cient to  produce  a  certain  annual  sum  for  a  beneficiary  gires 
only  a  life  annuity.  Bs  Orove'a  Trusts,  1  QiflF.  74;  Re  Taber; 
Arnold  v.  Kayess,  46  L.  T.  806 ;  30  W.  R  883 ;  51  L.  J.  C*. 
721 ;  see  Banks  v.  Braithwaite,  11  W.  R  398 ;  32  L.  J.  Ch.  36, 
198. 

It  has  been  said  that  a  simple  direction  to  buy  an  annuity  is 
equivalent  to  a  direction  to  purchase  a  perpetual  annuity.  Ross 
v.  Borer,  2  J.  &  H.  469 ;  but  the  decision  is  contrary  to  the 
principles  which  are  now  well  settled. 

If  the  annuity  is  directed  to  cease  if  the  legatee  dies  without 
issue,  or  is  directed  not  to  be  sold  till  after  the  death  of  the 
legatee,  there  is  a  strong  argument  that  it  was  meant  to  be 
perpetual.  Hedges  v.  Harpur,  3  De  Q.  &  J.  129  ;  Pawson  ▼. 
Pawson,  19  B.  146. 

Or  again,  if  the  legatee  has  a  power  of  appointing  the  annuity 
in  words  that  would  authorise  the  appointment  of  a  perpetual 
annuity,  or  the  annuity  is  given  over  in  certain  events  in  fee, 
the  same  argument  arises.  Wright  v.  Wright,  12  Ir.  Ch.  401 ; 
Robinson  v.  Hunt,  4  B.  450. 

And  if  the  annuity,  being  given  to  several  persons  as  tenants 
in  common,  is  given  over  in  its  entirety  at  a  period  when,  if  it 
were  only  for  the  life  of  the  legatees,  it  might  have  partiaUy 
determined,  it  will  be  perpetual,  as  it  would  be  absurd  to  suppose 
that  it  is  to  cease  upon  the  death  of  a  prior  annuitant  and  to 
revive  again  in  certain  events.  Mamsergh  v.  Campbell,  3  De  G. 
&  J.  237 ;  Barden  v.  Meagher,  I.  R  1  Eq.  246. 

2.  Annuities  given  for  a  period  and  for  an  object : 

An  annuity  given  to  a  person  for  a  fixed  period  for  maintenance 
is  not  determined  by  the  attainment  of  majority,  or  by  death 
before  that  period.   Bad/iani  v.  Mee,  1  R  &  M.  631 ;  Longmore 
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V.  Elcum,  2  T.  &  C.^  C.  363 ;   Leuoea  v.  Lewes,  16  Sim.  266  ;      J^^L 
Attwood  V.  Alford,  L.  R  2  Eq.  479  ;  In  re  Ord  ;  Dickinson  v. 


Dickinson,  9  Ch.  D.  667;  12  Ch.  D.  22;  see  In  re  Hudson;  with  minority. 
Hudson  V.  Hudson,  20  Ch.  D.  406. 

This,  however,  does  not  apply  where  the  duration  of  the 
annuity  is  merely  the  duration  of  the  legal  estate;  if,  for 
instance,  the  annuity  is  given  to  trustees  for  their  lives,  and  the 
life  of  the  longest  liver  of  them,  for  the  support  of  A.  Ryan  v^ 
KeogK  I.  R  4  Eq.  357. 

The  gift  of  an  annual  sum  for  maintenance  and  education  is  Annuity  for 
not  to  be  limited  to  minority,  but  creates  a  life  interest  Soames  and  educa- 
V.  Mcurtin,  10  Sim.  287;  Wilkims  v.  Jodrell,  13  Ch.  D.  564;  *'°°- 
see  Frewen  v.  Hamilton,  47  L.  J.  Ch.  391 ;  In  re  Booth  ;  Booth 
V.  Booth,  (1894)  2  Ch.  282;  see  p.  385,  ante. 

In  Qa/rdner  v.  Barber,  18  Jur.  508,  an  annuity  for  main- 
tenance and  education  was  limited  to  minority.  See  Foley  v. 
Parry,  2  M.  &  K.  138. 

A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should  continue  Annuity  to 
to  execute  the  office  of  trustee  under  the  will,  or  for  his  trouble,  trouble, 
ceases  with  the  active  trusts,  not  necessarily  with  a  judgment 
for  administration.  Baker  v.  Martin,  8  Sim.  25;  Hxdi  v. 
Christian,  17  Eq.  546;  M'Dermot  v.  O'Conor,  I.  R  10  Eq.  352 ; 
Clay  v.  GoUs,  W.  N.  1880, 145 ;  Heni^ion  v.  Bonham,  Dru.  t. 
Sug.  476 ;  see  In  re  Muffett ;  Jones  v.  Mason,  56  L.  J.  Ch.  600 ; 
66  L  T.  685. 

It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent  during  Gift  to  a 
the  minority  of  a  child,  where  no  benefit  is  intended  for  the  turmino^y^ 
child,  will  go  to  the  representatives  of  the  parent  if  he  dies  during  ^^  ^  infant 
the   minority.    Svfiith  v.  Ha/vers,  Cro.  Eliz.  252 ;   Lojocton  v. 
EedU,  19  B.  321. 

On  the  other  hand,  if  the  child  dies  during  his  minority, 
the  parent  will,  nevertheless,  be  entitled  to  the  rents  and 
profits  till  the  time  when  the  child,  if  living,  would  have 
attained  twenty-one,  if  the  object  of  the  gift  is  payment  of 
debts.  Carter  v.  Church,  1  Ch.  Ca.  113;  Boraston's  Case, 
3  Rep.  19  a. 

And  it  would  seem  that  the  construction  would  be  the  same, 
if  the  object  of  the  term  is  the  benefit  of  the  person  to  whom 
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Chap. 


the  rents  and  profits  are  given  duiiDg  the  minority.     CoaieB  v. 
Needham,  2  Vern.  65.     See  1  Jarm.  544. 

On  the  other  hand,  if  the  term  is  created  for  the  benefit  of  the 
child,  or  if  the  object  of  it  is  merely  to  postpone  the  interest  of 
the  child  till  he  should  have  performed  some  condition,  which 
could  not  be  performed  after  his  death,  the  term  will  determine 
with  his  life.  See  Manfield  v.  Duga/rd,  1  Eq.  Abr.  194, 
pi.  4,  where  the  report  is  very  unsatisfactory ;  Lomax  v.  HoItm- 
den,  3  P.  W.  176 ;  and  see  CasUe  v.  Eate,  7  B.  296 ;  Goodrighi 
d.  Bevell  v.  Pa/rJcer,  1  M.  &  S.  692. 


III.  Annuities  cjharged  on  Corpus  or  Income. 


Whether, 
annuities  are 
payable  out 
of  income 
or  corpus. 

Express 
charge  on 


Direction 
to  set  apart 
a  fund 
which  is  to 
fall  into 
the  residue. 


It  is  often  a  question  of  some  difficulty  whether  an  annuity 
is  payable  out  of  the  corpus  or  only  out  of  the  income  of  a  fund 
'set  aside  for  its  payment. 

1.  If  the  annuity  is  plainly  charged  upon  the  corpus,  the 
corpus  is  of  course  liable  to  make  good  arrears.  Picard  v. 
Mitchell,  14  B.  103  ;  Howarth  v.  Rothwell,  30  B.  516 ;  Stamper 
V.  Pickeri'og,  9  Sim.  176 ;  Wroughton  v.  CoLquhcyvm,  1  De  G. 
and  S.  36,  357;  Hickman  v.  UpsaU,  2  GiflF.  124;  Gordon ^y, 
Bowden,  6  Mad.  342  ;  Swallow  v.  SwaUow,  1  B.  432,  n. ;  Torre 
V.  BrovmCy  5  H.  L.  555 ;  Haynes  v.  Haynes,  3  D.  M.  &  G.  590 ; 
Lazonby  v.  Raivson,  4  D.  M.  &  G.  556 ;  Upton  v.   Vanner^ 

1  Dr.  &  Sm.  594 ;  Horton  v.  HaU,  17  Eq.  437 ;  Pea/rson  v. 
HelliweU,  18  Eq.  411 ;  In  re  Tucker;  Tucker  v.  Tucker,  (1893) 

2  Ch.  323 ;  Re  Webb  ;  Leedham  v.  Patchett,  63  L.  T.  545. 

2.  And  if  there  is  a  clear  gift  of  an  annuity,  a  direction  to 
set  a  fund  apart  to  secure  it  which  is  to  fall  into  the  residue 
upon  the  death  of  the  annuitant,  does  not  disentitle  the  annuitant 
to  have  arrears  made  up  out  of  corpus,  since  the  direction  is 
merely  a  means  to  the  end.  The  question  is  then  merely  between 
the  annuitant  and  the  residuary  legatee.     Bright  v.  Larcher, 

3  De  G.  &  J.  148 ;  Davies  v.  Wattier,  1  S.  &  St.  463 ;  May  v. 
Bennett,  1  Russ.  370 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522 ; 
Fri^A^  V.  CoZtetider,  2  D.  M.  &  G.  652 ;  Croly  y,  TfeW,  3  D.  K 
&  G.  993  ;  Ingleman  v.  Worthington,  1  Jur.  N.  S.  1062 ;  MiUe 
V.  Drewitt,  20  B.  632 ;  Perkins  v.  Cooke,  2  J.&  H.  393;  Anderson 
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V.  Anderson,  33  B.  223 ;  MagilZ  v.  Mwrphy,  1  L.  R  Ir.  196 ;       ^\y, 

Garmichad  v.  Oee,  6  App.  C.  588 ;  Re  Taylor;  lUsley  v.  Ra/ndaU,  '— 

60  L.  T.  717. 

It  makes  no  difference  that  the  fund  if  directed  to  fall  into 
the  residue  after  the  death  of  the  annuitant  may  go  to  persons 
other  than  the  residuary  legatees.    Wright  v.  CaUcTider,  aupra. 

In  these  cases,  the  direction  to  set  apart  a  fund  in  fact 
amounts  to  a  charge  upon  the  corpus. 

3.  But  if  there  is  a  direction  to  set  apart  a  sum  of  money  in  Diwction 

.    r  .  ,  .  to  aet  apart 

order  to  pay  an  annuity  out  of  the  dividend  with  a  gift  over,  a  fund  to 
the  annuitant  is  not  entitled  to  come  upon  the  corpus,  and  it  is  ^nuity  out 
a  simple  case  of  tenant  for  life  and  remainder-man.    A.-O.  v.  J^J^^' 


Poulden,  3  Ha.  556 ;  Baker  v.  Baker,  6  H.  L.  616 ;   Hindle  v,  gift  oyer. 
Taylor,  20  B.  109  ;  MiUer  v.  HvddlesUme,  17  Sim.  71 ;  3  Mac. 
&  G.  513 ;  TaiUWym  v.  Earle,  11  W.  R  686 ;  MicMl  v. 
WUton,  23  W.  R  789. 

4.  When,  however,  the  annuity  is  charged  upon  the  income  4*^nuiiy 

o  *  charged  npon 

of  the  whole  estate  there  is  more  difficulty.  If  the  capital  is  income  of 
given  over  "  subject  to  "  or  "  after  payment "  of  the  annuities  ^  °  * 
the  corpus  is  liable.  PhiUips  v.  OvMeridge,  11  W.  R  12;  8 
Jur.  N.  S.  1196  ;  32  L.  J.  Ch.  1 ;  4  De  G.  &  J.  531 ;  Stamper  v. 
Pickering,  9  Sim.  176 ;  Playfair  v.  Cooper,  17  B.  187 ;  JSx 
parte  WHkiiieon,  3  De  G.  &  S.  633 ;  Perkins  v.  Cooke,  2  J.  & 
H.  393 ;  Be  TyndaU,  7  Ir.  Ch.  181 ;  Percy  v.  Percy,  35  B.  295  ; 
Carter  v.  Salt,  I.  R  1  Eq.  97 ;  BeU  v.  Bell,  I.  R  6  Eq.  230 ; 
Birch  V.  Sherratt,  4  Eq.  58  ;  2  Ch.  644  ;  In  re  Mason ;  Mason 
V.  Robinson,  8  Ch.  D.  411 ;  In  re  Pepper's  Trusts,  13  L.  R  Ir. 
108;  In  re  Moore's  Estate,  19  L.  R  Ir.  365. 

5.  But  if  there  is  anything  to  show  that  the  corpus  is  looked  Corpus 
upon  as  entire  after  the  annuitant's  death  ;  if,  for  instance,  it  is  remaini^ 
given  over  immediately  upon  the  death  of  the  annuitant,  or  the  ®^*"*  *^ . 
trust  then  comes  to  an  end,  or  it  is  then  directed  to  be  sold,  or  tant's  death 
if  the  corpus  is  devised  in  strict  settlement,  it  is  not  liable  to 

make  good  arrears.  Foster  v.  Smith,  1  Ph.  629  ;  Addecott  v. 
AddecoU,  29  B.  460 ;  Re  KeUy,  9  Ir.  Ch.  103 ;  Forbes  v. 
Richardson,  11  Ha.  354 ;  Darbon  v.  Richards,  14  Sim.  537 ; 
Earle  v.  BdUngham  (No.  1),  24  B.  445 ;  Sheppard  v.  Sheppard, 
32  B.  194  ;  Taylor  v.  Taylor,  17  Eq.  324. 

T.W.  E  £ 


418  GIFTS  OF  ANNUITIES. 

T^TTfT  -^^  ^^  ^*  ^®  ^^^^^  ^^^^  *^®  annuity  is  to  be  paid  only  out  of 


—  the  income  of  each  year,  by  a  gift,  for  instance,  of  the  surplus 

snrplas  income  of  each  year  as  it  accrues  to  others,  the  corpus  is  a 

wSiTe^^.       fortiori  not  Uable.    Stdfox  v.  Sugden,  John.  234 ;  Darban  v. 

Ricka/rdSy  14  Sim.  537 ;  Sheppard  v.  Sheppard,  32  B.  194 ;  see 

WormaJdY.  Muzeen,  50  L.  J.  Gh.  776;    29  W.  R  795;  17Ch. 

D.  167 ;  In  re  Matthews*  Estate,  7  L.  R  Ir.  269. 

When  an  g.  In  some  cases  the  further  question  arises  whether,  sup- 

annuity  is  a  , 

continuing       posing  the  annuity  not  to  be  charged  upon  corpus,  it  is  a  oon- 

ann^  rents.^    tinuing  charge  on  the  rents  and  profits,  so  that  arrears  will  have 

to  be  made  up  out  of  surplus  income  during  the  annuitant's  life, 

and  even  after  his  death,  and  if  there  is  nothing  to  show  that 

the  annuity  was  to  be  confined  to  the  income  of  each  year,  as  in 

Stdfox  V.  Sugden,  or  that  it  was  to  determine  immediately 

on  the  annuitant's  death,  as   in  Foster  v.  Smith,  1  Ph.  62d ; 

Earle  v.  BelUngham,  24  B.  445,  arrears  will  be  a  continuing 

charge  during  the  annuitant's  life  and  after  his  death.    Forbes 

v.  Richardson,  11  Ha,  354;  PhiUips  v.  FhiUips,  8  B.  193; 

Taylor  v.  Taylor,  17  Eq.  324 ;  Bootii  v.  Covlton,  5  Ch.  684 ; 

Salmn  v.  Weston,  14  W.  R  757. 

Marshalling         7.  Where  an  annuity  is   charged   on   land   only,  which   is 

Mn^charo.      subject  to  a  mortgage,  and  the  mortgagee  sells  the  land  and 

applies  the  proceeds  in  payment  of  his  debt,  the  annuitant  is 

entitled  to  stand  in  the  shoes   of  the  mortgagee  against  the 

personal  estate.    BucMey  v.  Buckley,  19  L.  R  Ir.  544. 
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CHAPTER    XXXIV. 

TENANT  FOB  LIFE  AND   BEMAINDEBMAN. 

I.  Creation  of  Life  Estates. 
1.  In  wills  before  the  Wills  Act  a  devise  to  a  person  without        ^^5:, 

^  XXXIV. 


words  of  limitation  gave  a  life  estate  only,  but  now  by  section 

28  of  the  Wills  Act  such  a  devise  is  to  be  construed  to  pass  without 

the  fee  simple  or  other  the  whole  interest  which  the  testator  ^.^^^^^ 

*^      ^  limitation. 

had  power  to  dispose  of  by  will,  unless  a  contrary  intention 
appears  by  the  will. 
If  a  life  interest  is  devised  to  A,  followed  by  a  devise  to  his  Successive 

life  estfttes 

first  and  other  sons  successively  fo^  life,  with  remainder  to  the  not  enlarged, 
first  and  other  sons  of  such  first  son  for  ever,  the  life  interest 
to  the  first  and  other  sons  of  A  is  not  enlai*ged.    Kersha/w  v. 
Kershaw,  3  E.  &  B.  845 ;  Forabrook  v.  Forsbrook,  3  Ch.  93. 

And  the  same  construction  may  be  adopted  where  the 
interests  of  the  sons  of  A.  are  not  expressly  stated  to  be  for 
Ufe. 

Then  under  a  devise  to  A  for  life  with  remainder  to  his  first 
and  every  other  son  successively,  not  expressly  for  life,  and  in 
default  of  such  issue  over,  each  son  takes  only  for  life.  Foster 
y.  Lord  Rorrmey,  11  East,  594 ;  Bevan  v.  White,  7  Ir.  Eq.  473 ; 
Pahfier  v.  Palmer,  18  L.  R  Ir.  192. 

2.  A  gift  without  words  of  limitation  may  be  cut  down  to  a  Effect  of 
life  interest  if  the  same  property  is  disposed  of  at  the  death  of  §^th  of  first 
the  first  taker.    In  re  RusseU,  53  L.  J.  Ch.  400 ;  rev.  52  L.  T.  ***®'^- 
559 ;  In  re  Houghton;  Houghton  v.  Houghton,  63  L.  J.  Ch. 
1018 ;  see  In  re  Percy  ;  Percy  v.  Percy,  24  Ch.  D.  616. 

And  words  indicating  that  the  property  is  to  be  enjoyed  by 
some  one  else  after  the  death  of  the  first  taker  may  have  the 
same  effect    Oravenor  v.  Waikins,  L.  R  6  C.  P.  500. 

Similarly  where  the  testator's  whole  property  is  given  to  a 

£  s  2 
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Chap. 


Gift  of  what 
remains. 


Devise  to  A. 
for  his  life 
and  that  of 
his  heir. 


person  absolutely,  followed  by  a  gift  of  the  residue  at  his  decease, 
the  first  gift  may  be  cut  dowi^  to  a  life  interest  Sherratt  v. 
BerUley,  2  M.  &  K  149 ;  Ha/re  v.  Westropp,  9  W.  R  689 ;  Re 
Brook's  Will,  2  Dr.  &  Sm.  362 ;  In  re  Bagahxivfa  TrusU,  24 
W.  R.  875  ;  25  W.  R  659  ;  46  L.  J.  Ch.  567. 

A  gift  after  the  death  of  the  first  taker  of  what  then  remains 
may  reduce  the  prior  interest  to  a  life  interest  CoTistaile  v. 
BuU,  3  De  G.  &  S.  411;  Re  Adams'  Trust,  14  W.  R  18; 
Bibbens  v.  Potter,  10  Ch.  D.  733. 

And  a  gift  of  residue  to  the  testator's  widow  for  her  absolute 
use  and  disposal,  followed  by  a  gift  in  case  at  her  decease  any 
part  thereof  should  remain  undisposed  of,  has  been  held  to  give 
a  life  interest  with  a  power  of  disposition  by  act  inter  vivos,  but 
not  by  will.  In  re  Pounder ;  WiUiams  v.  Pounder,  56  L  J. 
Ch.  113;  56L.  T.  104. 

A  devise  to  A  for  his  life  and  the  life  of  his  heir  gives  him 
an  estate  during  his  own  life  and  that  of  his  heir.  In  re  Amos ; 
Carrier  v.  Price,  (1891)  3  Ch.  159. 


II.  QiJbTS  TO  Several  for  their  Lives. 


Devise  to 
A.  and  B. 
for  their  lives. 


Gift  of 
annuity  for 


1.  A  devise  to  A  and  B.  for  their  lives  is  equivalent  to  a 
devise  to  them  and  the  suivivor  of  them. 

So  a  devise  to  A  during  the  life  of  B.  and  C.  continues  during 
the  joint  lives  of  B.  and  C,  and  the  life  of  the  survivor  of  them. 

But  a  devise  to  A.  for  a  term  if  B.  and  C.  so  long  live  deter- 
mines by  the  death  of  B.  or  C.  BrudnelZ's  Case,  5  Rep.  9 ; 
Day  V.  Day,  Kay,  703. 

In  the  same  way  a  gift  of  an  annuity  to  two  persons  for  their 
lives  is  a  gift  to  them  and  to  the  survivor  of  them,  though  the 
annuitants  may  be  husband  and  wife.  Moffat  v.  Burnie,  18  B. 
211 ;  Neighbour  v.  Thurlow,  28  B.  33 ;  Alder  v.  Lawless,  32  B. 
72 ;  see  Day  v.  Day,  Kay,  703. 

And  the  same  construction  has  been  put  upon  a  gift  to  two 
during  their  joint  lives  followed  by  a  gift  over  after  the  death  of 
both.  Towrdey  v.  Bolton,  1  M.  &  K  148 ;  see  Smith  v.  Oahes, 
14  Sim.  122. 

2.  A  direction  to  purchase  an  annuity  for  the  lives  of  A.  and  K 
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to  be  equally  divided  between  them  gives  them  an  annuity  only        ^*P- 
during  the  joint  lives.     Qrcuat  v.  Wimholt,  2  W.  R  151 ;  23 


L  J.  Ch.  282 ;    In  re  Drakeley'a  Estate,  19  B.  395.  and  B. 

But  a  gift  to  A.  and  B.  of  the  sum  of  £30  each  yearly,  so  long 
as  they  shall  live,  gives  each  a  separate  annuity  of  £30.  lAU 
V.  lAU,  23  B,  446. 

And  a  gift  of  income  to  three  for  their  respective  lives,  and 
subject  thereto  for  their  respective  children,  is  a  gift  of  a 
third  to  each  for  his  life.  Sutcliffe  v.  Howa/rd,  38  L.  J.  Ch. 
472. 

3.  Under  a  gift  of  an  annuity  to  A.  and  B.  as  tenants  in  Gift  of 
common  during  their  joint  lives  and  the  life  of  the  survivor,  if  ^*^o  M^tenants 
A,  dies  his  legal  personal  representatives  are  entitled  to  half  in  common 

.  .  for  a  dofimte 

the  annuity  during  the  life  of  the  survivor.    Jones  v.  BandaU,  period. 
1  J.  &  W.  100 ;  Bales  v.  Cardigan,  9  Sim.  384 ;  Bryan  v. 
Ttvigg,  3  Eq.  433 ;   Bryan  v.  Twigg,  3  Ch.  183 ;    Chatfidd  v. 
Bercktoldt,  18  W.  R  387. 

If  the  annuity  is  to  be  paid  to  several  as  tenants  in  common 
but  not  limited  for  their  lives,  aud  the  duration  of  the  annuity 
is  defined  by  a  gift  over  at  the  death  of  the  survivor,  the  same 
result  follows,  and  the  representatives  of  a  deceased  annuitant 
takes  his  share  while  the  annuity  lasts.  Bignold  v.  Giles,  4  Dr. 
343. 

4.  But  even  in  cases  where  the  duration  of  the  annuity  is  Cases  in 

whitsli  tlie 

dearly  defined  there  may  be  words  to  show  that  the  survivor  sumyor 
was  to  take  the  whole.     Thus,  if  the  gift  is  to  several  as  tenants  j!??^^®     ^ 

'  o  wnole  income. 

in  common  "  for  their  lives  or  the  life  of  the  survivor  for  their 

or  Ber  absolute  use,"  or  "  for  their  lives  and  the  life  of  the 

survivor  during  their  and  her  natural  life,"  the  additional  words 

show  that  the  survivor  was  to  take  the  whole.    Hatton  v. 

Finch,  4  B.  186 ;  Cramswick  v.  Fean^son,  81  B.  624 ;  affd.  9 

Ll  T.  275,  and  in  Doe  d.  BorwdL  v.  Ahey,  1  M.  &  S.  428,  the 

gift  over  "from  and  after  their  respective  deceases  and  the 

decease  of  the  survivor"  indicated  that  the  representatives  of 

annuitants  were  not  to  take  anything  after  their  respective 

death& 

6.  If  the  annuity  is  given  to  several  for  their  lives  as  tenants  I>p»tio^ 

in  common  with  a  gift  over  of  the  annuity  as  a  whole  after  the  inferred  from 

gift  oyer. 
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death  of  the  survivor,  the  effect  may  be  to  give  the  whole 
annuity  to  the  survivor  during  his  life,  as  the  limitation  for 
life  shews  that  the  representatives  of  a  deceased  annuitant 
were  not  intended  to  take  after  his  death. 

Thus,  under  a  gift  of  an  annuity  to  A.  and  B.  to  be  equaUy 
divided  between  them  for  their  lives  with  a  gift  over  after  the 
death  of  both,  or  after  the  death  of  the  survivor,  the  survivor 
takes  the  whole  for  life.  Armstrong  v.  Eldridge,  3  B.  C.  C. 
216  ;  Tuckerman  v.  Jefferies,  3  Bac.  Ab.  ei  Qw.  681 ;  11  Mod. 
108 ;  McDermott  v.  Wallace,  6  B.  142 ;  DraycoU  v.  Wood,  8 
L,  T.  304. 

This  construction  has  been  applied  to  the  case  of  a  gift  of 
the  income  of  a  fund  to  A  and  B.  during  their  lives  in  equal 
shares,  followed  by  a  gift  after  the  death  of  A.  and  B.  to  their 
children,  in  cases  where  there  was  no  gift  to  the  children  till 
after  the  death  of  the  survivor  of  A  and  B.  Armstrong  v. 
Eldridge,  3  B.  C.  C.  215 ;  Pearce  v.  Edm^eades,  3  Y.  &  C.  Ex. 
246 ;  Alt  V.  Gregory,  8  D.  M.  &  G.  221 ;  Begley  v.  Cook,  3  Dr. 
662 ;  Mi/aton  v.  Minton,  9  W.  R.  586 ;  see  Round  v.  Pickett, 
47  L.  J.  Ch.  631 ;  KeUey  v.  EUis,  38  L.  T.  471. 


Direction  not 
to  alienate. 


Proviflo  for 
cesser. 


Gift  over  on 
bonkraptcy. 


III.  Provisions  determining  Life  Interests. 

A  direction  that  a  life  interest  is  not  to  be  alienated,  if  there 
is  no  provision  to  determine  or  give  over  the  life  interest,  is 
ineffectual.  Bra/adon  v.  Robinson,  18  Ves.  429 ;  Graves  v. 
Dolphin,  1  Sim.  66 ;  Rochford  v.  Hachnan,  9  Ha^  475,  480. 

But  a  proviso  for  cesser  of  a  life  interest  upon  bankruptcy 
or  alienation,  whether  followed  by  a  gift  over  or  not,  is  valid. 
DommeU  v.  Bedford,  6  T.  R  684 ;  Jod  v.  MiUa,  3  K.  &  J. 
458. 

And  a  life  interest  may  be  given  over  upon  bankruptcy  or 
alienation.  Rochford  v.  Hachman,  9  Ha.  475;  Brooke  v. 
Pea/raon,  5  Jur.  N.  S.  781 ;  Knight  v.  Browns,  7  Jur.  N.  S. 
894 ;  30  L.  J.  Ch.  649 ;  Hurst  v.  Hurst,  21  Ch.  D.  278. 

The  object  of  such  gifts  over  is,  as  a  rule,  to  protect  the 
tenant  for  life  against  himself,  and    to   make  a  provision  for 
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him  by  means  of  a  discretionary  trust  which  cannot  be  attached      ^^y 

by  a  trustee  in  bankruptcy.    See  p.  406.  

A  gift  over  upon  the  bankruptcy  of  the  tenant  for  life  does 
not  determine  a  power  vested  in  him  of  appointing  the  pro- 
perty to  his  children,  unless  there  are  directions  inconsistent 
¥rith  the  continuance  of  the  power,  such  as  a  direction  to  dis- 
tribute the  property  at  once  among  the  children  in  the  event  of 
bankruptcy.  Wickkam  v.  WiTig,  2  H.  &  M.  436 ;  HasweU  v. 
HaawM,  28  B.  26 ;  2  D.  F.  &  J.  466 ;  see  PoUa  v.  Britton, 
11  Eq.  433 ;  In  re  SUme's  Estate,  I.  R.  3  Eq.  621. 


IV.  Waste. 

Various  restrictions  may  be  imposed  on  a  life  estate. 

It  may  be  with  or  without  impeachment  of  waste,  and  in  the 
case  of  a  married  woman  it  may  be  for  her  separate  use  with  or 
without  power  of  anticipation  during  the  covertura  Separate 
use  and  restraint  upon  anticipation  apply  to  absolute  as  well 
as  to  life  interests,  and  will  be  found  dealt  with  in  the  chapter 
on  oonditiona 


A.  Cbeation  of  Estates  with  and  without  Impeachment 

OF  Waste. 

A  tenant  for  life  cannot  commit  waste,  unless  expressly 
made  unimpeachable  for  waste. 

A  tenant  for  life  without  impeachment  of  waste,  voluntary  impeachment 
waste  excepted,  is  only  excused  for  permissive  waste.    Oarth  ®^^^""*** 
v.  Cotton,  1  Ves.  Sen.  524,  546 ;  1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  so  qualified 
as  to  entitle  the  tenant  for  life  to  cut  timber.  Vincent  v. 
Spieer,  22  B.  380  j  see  Wickham  v.  Wickham,  19  Ves.  419. 

Tenant  for  life  unimpeachable  for  waste  may  in  effect  be 
deprived  of  the  right  to  cut  timber  if  a  large  discretion  to  cut 
timber  is  vested  in  trustees.     Kekewich  v.  Marker,  3  Mac.  & 

a.  311. 
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Tenants  in 
dower  and 
by  curtesy. 

Tenant  in 
fee  subject 
to  gift  over. 


Tenant  in 
tail  after 
possibility  of 
issue  extinct. 


Tenant  in 
toil  by  act  of 
parliament. 


Tenants  in  dower  and  by  curtesy  are  impeachable  for  waste. 
Ap  Rice*8  Case,  3  Leon,  121 ;  Co.  Litt.  53  a. 

Tenant  in  fee  subject  to  an  executory  devise  over  may 
commit  legal  but  not  equitable  waste.  Turner  v.  Wright, 
Jo.  742 ;  2  D.  F.  &  J.  234. 

He  may  be  restrained  from  cutting  timber  by  express  words. 
BlaJce  V.  Peters,  1  D.  J.  &  S.  345. 

Tenant  in  tail  after  possibility  of  issue  extinct  is  in  the 
position  of  tenant  for  life  dispunishable  for  waste.  Lewis 
Bowles'  Case,  11  Rep.  79  b. ;  WiUicmis  v.  WiUicums,  15  Ves.  419 ; 
12  East,  209. 

Tenant  in  tail  restrained  by  statute  from  disentailing  is  dis- 
punishable for  legal  waste,  but  will  be  restrained  from  equitable 
waste.    A.'O.  v.  Duke  of  Marlborough,  3  Mad.  498. 


Legal  and 

equitable 

waste. 


Windfalls. 


B.  Rights  as  begards  Timbeb,  etc. 

1.  Tenant  for  Life  without  ImpeachToent  of  Waste. 

Tenant  for  life  without  impeachment  of  waste  may  commit 
legal  but  not  equitable  waste. 

Thus  he  may  cut  down  the  timber  on  the  estate,  not  being 
ornamental  timber,  and  it  becomes  his  property  from  the 
moment  of  severance.  Wolf  v.  Hill,  2  Sw.  149  n. ;  Doran  v. 
Wiltshire,  3  Sw.  699  ;  Gordon  v.  Woodford,  27  B.  603. 

He  may  cut  trees  which  have  become;  timber  though  they 
have  not  attained  maturity,  or  though  cutting  them  will  deprive 
saplings  of  shelter.  Smythe  v.  Smyths,  2  Sw.  252 ;  PoUs  v. 
Potts,  3  L.  J.  Ch.  O.  S.  176. 

But  though  he  is  entitled  to  the  timber  when  cut  down,  he  is 
not  entitled  to  it  till  then,  and  if  he  has  a  power  of  sale  he 
cannot  sell  and  appropriate  the  value  of  the  timber.  Wdf 
V.  Hill,  2  Sw.  149  n. ;  Doran  v.  Wiltshire,  8  Sw.  699. 

Timber  and  the  materials  of  houses  blown  down  during  the 
possession  of  a  tenant  for  life  without  impeachment  of  waste 
belong  to  him.  Lewis  Bowles'  Case,  11  Rep.  79  b.;  Tudor 
L.  C.  27;  Pyne  v.  Dor,  1  T.  R  55;  Wolf  v.  HiU,  2  Sw.l49n.; 
WiUiams  v.  WiUdams,  15  Yes.  419 ;  12  East,  209. 
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Bat  tenant  for  life  without  impeachment  of  waste  may  not      ^^iSii 
cut  young  trees  and  saplings   before   they  are  fit  for  timber. 


O'Brien    v.    O'Brien,   Amb.    106 ;    Strathmore     v.    Bowes,  timbar. 

2  B.  C.  C.  88 ;  Chamberlayne  v.  Dv/m/mer,  1  B.  C.  C.  166 ; 

3  B.  C.  C.  548 ;  see  Aston  v.  Aston,  1  Ves.  Sen.  264 ;  Potts  v. 
Fotts,  3  L.  J.  Ch.  O.  S.  176. 

The  Court  will  in  all  cases  restrain  wanton  destruction,  such  Wanton 
as  cutting  down  fruit  trees,  or  pulling  down  a  mansion  house  or 
buildinga     Vcme  v.  Lord  Barnard,  2  Vem.  738 ;  Pr.  Ch.  454 ; 
Gilb.  Eq.  127 ;  Anon.,  2  Eq.  Ab.  757  pL  2 ;  Kaye  v.  Bam^ks, 
2  Dick.  431 ;  Aston  v.  Aston,  1  Yes.  Sen.  264. 

But  if  the  tenant  for  life  pulls  down  a  mansion  house,  and 
rebuilds  it  with  the  same  materials,  there  can  be  no  account 
against  him.    Morris  v.  Morris,  3  De  G.  &  J.  323. 

By  sect.  25  (3)  of  the  Judicature  Act,  1873,  tenant  for  life  Equitable 
without  impeachment  has  no  legal  right  to  commit  equitable 
waste. 

Equitable  waste  is  cutting  down  ornamental  timber. 

Ornamental  timber  includes  trees  jsrowing  naturally  which  Wliatia 

°  "  *'  ornamental 

are,  in  fact,  ornamental,  and  trees  planted  for  ornament,  whether  timber. 
in  fact  ornamental  or  not,  even  though  planted  by  the  tenant 
for  life  himself.    Paekvngton's  Case,  3  Atk.   216;  Coffin  v. 
Cofin,  Jac.  70 ;  see  Ford  v.  Tynte,  2  D.  J.  &  S.  127. 

Where  a  mansion  house  has  been  pulled  down,  and  the  estate  Effect  of 
devoted  to  game,  the  timber,  though  formerly  ornamental,  will  mansion 
not  be  protected.     Micklethwait  v.  MicJdetkwait,  1  De  G.  &  ^^"*®* 
J.  504. 

But  in  such  a  case  the  ornamental  timber  may  be  protected 
if  the  estate  is  intended  to  be  let  on  building  leases.  Weliesley 
V.  WeUesiUy,  6  Sim.  497 ;  Morris  v.  Morris,  15  Sim.  505. 

And  where  the  tenant  for  life  restores  a  decayed  mansion 
house,  he  may  cut  down  ornamental  timber  about  it. 
NeujdigaU  v.  Newdigate,  1  Sim.  131 ;  2  CI.  &  F.  601 ;  8  Bli. 
N.  S.  784. 

A  tenant  for  life  unimpeachable  for  waste  who  cuts  down 
ornamental  timber  which  the  Court  would  have  directed  to  be 
cut  if  application  had  been  made  to  it  was  held  entitled  to  the 
proceeds.    Baker  v.  Sebright,  13  Ch.  D.  179. 
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Rights  of 
tenant  for  life 
impeachable 
for  waste  as 
regards  trees 
not  timber. 


Timber  for 
repairs. 


Timber  for 
fences. 

Periodical 
cuttings. 


Timber 
estates. 


Settlement 
on  trust  for 
sale. 


2.  Tenant  for  Life  Impeachable  for  Waste. 

Tenant  for  life  impeachable  for  waste  has  a  general  property 
in  trees  not  timber;  he  may  cut  them  down  and  take  the 
proceeds,  and  if  blown  down  by  a  storm  or  severed  by  a  stranger 
they  belong  to  him.  Countess  of  Cv/mberland's  Case,  Moor. 
812  ;  Channonv.  Patch,  5  B.  &  C.  897;  Berrvman  v.  Peacock, 
8  Bing.  384 ;  Batewjan  v.  HotchJdn,  31  B.  486 ;  Pidgdy  v. 
Bawling,  2  Coll.  275 ;  Earl  Cowley  v.  WeUesley,  35  B.  636  ; 
L.  R  1  Eq.  656  ;  Honywood  v.  Honywood,  18  Eq.  306,  307. 

He  may  cut  timber  for  repairs  actually  about  to  be  done,  but 
he  may  not  sell  the  timber  in  order  to  spend  the  money  in 
repairs,  and  if  the  timber  proves  unsuitable  for  the  repairs,  he 
may  not  sell  it  and  take  the  proceeds.  MoLeverer  v.  Spinke, 
Dyer,  35  b. ;  Oower  v.  Eyre,  G.  Coop.  156 ;  Simmons  v.  Norton, 
7  Bing.  640. 

But  he  may  sell  the  timber  cut  in  order  to  buy  other  timber 
in  a  more  convenient  situation.  Wither  v.  Dean  and  Chapter 
of  Winchester,  3  Mer.  421,  426 ;  Sowerby  v.  Fryer,  8  Eq.  417. 

He  may  not  cut  timber  to  enclose  lands  allotted  or  exchanged 
under  Inclosure  Acts.    Lee  v.  Alston,  1  B.  C.  C.  194. 

Tenant  for  life  impeachable  for  waste  is  entitled  to  the 
periodical  cuttings  of  coppices  and  plantations  of  timberlike 
trees  which  have  never  been  allowed  to  grow  into  timber  but 
have  always  been  cut  as  underwood.  Baieman  v.  Hotchkin, 
31  B.  486 ;  Bagot  v.  Bagot,  32  B.  509,  517. 

In  the  case  of  an  estate  in  a  district  in  which  it  is  the  custom 
to  cut  timber  periodically  when  grown  in  woods,  so  as  to  continue 
a  succession  of  timber  and  to  preserve  the  woods,  the  tenant  for 
life  is  entitled  to  the  proceeds  of  the  periodical  cuttings.  Dash-- 
wood  V.  Magniac,  (1891)  3  Ch.  306  ;  see  Oocenden  v.  Compton, 
2  Ves.  Jun.  69,  p.  71. 

Where  an  estate  was  settled  upon  trust  for  sale  and  to  pay 
the  income  of  the  proceeds  of  sale  to  a  tenant  for  life,  and  larch 
plantations  on  the  estate  were  blown  down  by  a  storm,  it  was 
held  that  the  proceeds  must  be  invested,  but  the  tenant  for 
life  was  held  entitled  to  have  his  income  made,  up  out  of  the  invest- 
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ments  to  the  sum  he  had  received  on  an  average  of  years.    In      ^^^ 
re  Harriaon'a  Trusts;  Harrison  v.  Harrison,  28  Ch.  D.  220. 


3.  Property  in  Timber  Cut,  etc. 
In  the  case  of  legal  waste,  timber  wrongfully  cut,  whether  by  Property 

.  .  inprooeedfl 

tenant  for  life  or  a  stranger,  or  its  proceeds  vest  in  the  first  of&gal 
owner  of  a  vested  estate  of  inheritance,  whether  there  are  in-  ^ 
termediate  life  estates  unimpeachable  for  waste^  or  intermediate 
contingent  remainders  or  not.  Whitfield  v,  Bevdt,  2  P.  W. 
240 ;  Zee  V.  Alston,  3  B.  C.  C.  38,  1  Ves.  Jun.  82 ;  Bewick  v. 
Whitfield,  3  P.  W.  2C7 ;  Gent  v.  Harrison,  Joh.  517 ;  Da/re 
V.  Hopkins,  2  Cox,  110 ;  Pigott  v.  Bullock,  1  Ves.  Jun.  478. 

The  owner  of  the  first  estate  of  inheritance  can  immediately  Statato  of 
sue  to  recover  the  timber  or  its  proceeds,  and  the  Statute  of 
Limitations  runs  against  him  from  the  date  of  the  cutting. 
Seagram    v.   Knight,   L.  R  2  Ch.  628;    Higginbotham  v. 
Hawkims,  7  Ch.  676. 

Timber  blown  down  by  a  storm  during  the  possession  of  a  Timber  blown 
tenant  for  life  impeachable  for  waste  follows  the  same  rule,  that  ^^^^ 
is  to  say^  it  belongs  to  the  owner  of  the  first  vested  estate  of 
inheritance,  and  is  not  invested.  UvedaU  v.  UvedaZl,  2  Roll. 
Ab.  119 ;  Pigott  v.  BuUock,  1  Ves.  Jun.  484 ;  Lewis  Bowles' 
Case,  11  Rep.  79  b ;  Tudor,  L.  C.  27 ;  Whitfield  v.  Bewit,  2  P.  W. 
240 ;  Bewick  v.  Whitfield,  3  P.  W.  267 ;  Duke  of  Newcastle 
V.  Fflwie,  cited  2  P.  W.  241. 

If  the  person  having  a  vested  estate  of  inheritance  commits  Colliuion 
the  waste,  or  if  the  tenant  for  life  and  remainderman  in  fee  tenant  for 
collude  to  commit  waste,  equity  will  interfere  at  the  instance  of  midndermftn. 
an  intermediate  tenant  for  life,  or  of  trustees  to  preserve  con- 
tingent remainders,  and  will  preserve  the  proceeds  of  the  waste 
for  the  benefit  of  persons  who  become  entitled  under  subsequent 
intermediate  limitations.     Williams  v.  Duke  of  Bolton,  1  Cox, 
72 ;  3  P.  W.  268  n. ;  PowleU  v.  Duchess  of  Bolton,  3  Ves.  374 ; 
Garth  v.  Cotton,  1  Ves.   Sen.  524 ;   1  Dick.  183 ;    Perrot  v. 
Perrot,  3  Atk.  94 ;  Davies  v.  Leo,  6  Ves.  784 ;  Bi/rch-  Wolfe  v. 
Birch,  9  Eq.  683. 
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In  such  a  case,  however,  if  as  much  is  laid  out  upon  the 
estate  as  is  taken  from  it  by  waste,  equity  will  not  interfere. 
Birch^  Wolfe  v.  Birch,  9  Eq.  683. 

The  law  appears  to  be  unsettled  as  to  the  property  in  the 
proceeds  of  equitable  waste. 

There  is  authority  for  saying  that  they  follow  the  analogy 
of  legal  waste  and  vest  in  the  owner  of  the  first  estate  of 
inheritance  in  existence  at  the  time  when  the  waste  is  com- 
mitted. 

It  would  follow  that  a  tenant  for  life  in  remainder  cannot  sue 
for  an  account  of  the  proceeds,  and  it  has  been  so  held  in  Bolt 
V.  Lord  SoToervUle,  2  Eq.  Ab.  759 ;  Ormond  v.  KynneraUy, 
7  L.  J.  Ch.  0.  S.  150;  8  ih,  67;  15  B.  lOn. 

It  would  also  follow  that  the  statute  runs  against  the 
remainderman  from  the  time  when  the  waste  was  committed. 
Simipaon  v.  Simpson,  3  L.  R  Ir.  308. 

The  better  opinion,  however,  appears  to  be  that  the  proceeds 
of  equitable  waste  must  be  invested  and  treated  as  part  of  the 
estate.  During  the  life  of  the  tenant  for  life  who  committed 
the  waste  the  proceeds  must  be  invested  and  the  income  vdll 
be  accumulated,  but  a  subsequent  tenant  for  life  will  take  the 
income.  This  was  done  in  Luahvngton  v.  Boldero,  G.  Coop.  216 ; 
6  Mad.  149 ;  13  B.  418 ;  15  B.  1 ;  see  Honywood  v.  Honyvx>od, 
18  Eq.  306. 

The  same  view  is  also  supported  by  the  cases  in  which  tenant 
for  life  in  remainder  has  been  held  entitled  to  sue  for  an 
injunction  to  restrain  equitable  waste.  Perrot  v.  Perrot,  3 
Atk.  94  (apparently  a  case  of  legal  waste) ;  Davies  v.  Leo,  6 
Ves.  784,  786 ;  Morris  v,  Morris,  15  Sim.  505. 

It  is  also  supported  by  the  decision  of  Lord  Cottenham  that 
the  statute  does  not  begin  to  run  against  the  remainderman 
until  his  title  accrues  in  possession.  Duke  of  Leeds  v.  EaH  of 
Amherst,  2  Ph.  117 ;  see  HarcouH  v.  White,  28  B.  303 ;  Bi/rch- 
Wolfe  v.  Birch,  9  Eq.  683. 

Sect  35  of  the  Settled  Land  Act,  1882^  provides  that  where 
a  tenant  for  life  is  impeachable  for  waste  in  respect  of  timber 
and  there  is  timber  ripe  and  fit  for  cutting,  he  may,  with  the 
consent  of  the  trustees  of  the  settlement  or  under  an  order  of 
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the  Court,  cut  the  timber.    Three-fourths  of  the  proceeds  are      ^^y 
capital  and  the  rest  income. 


In  cases  not  within  this  section,  where  timber  is  cut  by  a  Timber  cut 
trustee  or  by  the  Court  because  it  is  decaying  or  to  make 
room  for  other  trees,  the  proceeds  are  invested  and  the  interest 
paid  to  the  tenant  for  life.  Wickham  v.  Wickham,  Q.  Coop. 
288 ;  19  Ves.  419  ;  Tooker  v.  Armedey,  5  Sim.  235 ;  Waldo  v. 
Waldo,  7  Sim.  261 ;  12  Sim.  107 ;  ToUemache  v.  ToUernxiche,  1 
Ha.  456 ;  Ferrand  v.  Wilson,  4  Ha.  381 ;  Lord  Loval  v.  Duclieaa 
of  Leeds,  2  Dr.  &  Sm.  76 ;  JSarl  Cowley  v.  Wellesley,  L.  R  1 
Eq.  656 ;  Honywood  v.  Hollywood,  18  Eq.  306. 

The  capital  will  belong  to  the  first  tenant  for  life  without 
impeachment  of  waste  who  comes  into  possession  or  to  the 
first  owner  of  an  estate  of  inheritance.)  Oent  v.  Harrison, 
Job.  517 ;  Waldo  v.  Waldo,  12  Sim.  107 ;  Phillips  v.  Barlow, 
14  Sim.  263 ;  Jod/reU  v.  Jod/rell,  7  Eq.  461 ;  Lowndes  v. 
Norton,  6  Ch.  D.  139. 

C.  Rights  as  regards  Mines. 

Tenant  for  life  impeachable  for  waste  is  entitled  to  the  profits  ^u^es. 
of  mines  and  quarries  opened  by  the  testator,  and  he  may  even 
open  a  new  pit  if  it  is  for  the  more  profitable  working  of  an  old 
mine.  Co.  Lit  54  b ;  Spencer  v.  Seurr,  31  B.  334 ;  Ba^ot  v. 
Bogota  32  B.  509 ;  JEa^l  Cwvley  v.  Wellesley,  35  B.  635 ;  Miller 
V.  Miller,  13  Eq.  263 ;  see  JSUas  v.  Sn^owdon  Slate  Quarries,  4 
App.  C.  454. 

He  is  also  entitled  to  the  profits  of  mines  opened  under 
powers  conferred  by  the  testator  or  agreed  to  be  leased  by  him 
though  the  leases  are  not  actually  granted  or  the  mines  opened 
at  the  testator's  death.  Daly  v.  Beckett,  24  B.  114;  Ea/rl 
Cowley  V.  WeUesley,  35  B.  635 ;  In  re  Kemeys-Tynte  ;  Kemeys- 
Tynte  v.  Kemeys-Tynte,  (1892)  2  Ch.  211. 

He  cannot  work  an  abandoned  min&  Clavering  v.  Clavering, 
2  P.  W.  388 ;  Vin^  v.  Varighan,  2  B.  466. 

The  Settled  Land  Act,  1882,  authorises  the  granting  of 
mining  leases  by  tenants  for  life,  and  provides  (sect  11)  for 
the  disposal  of  the  rents. 
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Except  in  the  cases  above  mentioned,  a  tenant  for  life  im- 
peachable for  waste  is  not  entitled  to  the  profits  of  mines  not 
opened  till  after  the  testator's  death.  CampbeU  v.  Wardlaw, 
8  App.  C.  641. 


D.  Permissive  Waste. 


Tenant  for 
life  not  liable 
for  permissive 
waste. 


Amount 
recoyerable. 


Liability  to 
insure  and 
rebuild. 


Duty  of 
trustees  to 
repair. 


1.  A  tenant  for  life,  whether  legal  or  equitable,  is  not  liable 
for  permissive  waste.  Powys  v.  Blagrave,  4  D.  M.  &  G.  448 ; 
Warren  v.  Rudall^  1  J.  &  H.  1 ;  Bainea  v,  Dowlingy  44  L.  T. 
809 ;  In  re  Hotchhys ;  Freke  v.  CaUmady,  32  Ch.  D.  408 ;  Avis 
V.  Newmany  41  Ch.  D.  532. 

2.  But  if  the  will  directs  the  tenant  for  life  to  repair,  his 
estate  is  liable  if  proceedings  are  taken  within  six  months  after 
his  executor  has  undeilaken  the  administration  of  the  tenant 
for  life's  estate.  Woodhouse  v.  Walker^  5  Q.  B.  D.  404 ;  Re 
WUliames  ;  Andrew  v.  WiUiamea,  52  L.  T.  41. 

The  amount  recoverable  is  the  cost  of  putting  the  property 
into  proper  repair,  irrespective  of  the  damage  suffered.  Joyner 
V.  Weeks,  (1891)  1  Q.  B.  31. 

3.  If  an  obligation  is  imposed  on  the  tenant  for  life  to  repair, 
it  seems  he  is  also  bound  to  insure  and  is  liable  to  rebuild  in 
case  of  fire.  In  re  Skingley,  3  Mac.  &  G.  221 ;  Oregg  v.  Coates, 
23  B.  33 ;  Penfold  v.  ShUlingford,  25  W.  R  426. 

He  is  not  bound  to  pay  a  sum  for  which  the  testator  was  at 
his  death  liable  for  repairs.  Harris  v.  Foyner,  1  Dr.  174; 
F enfold  v.  Shillingford,  supra;  see  HvMing  v.  Boyer,  3  Maa 
&  G.  635. 

But  a  direction  to  keep  the  property  in  good  and  tenant- 
able  repair  makes  the  tenant  for  life  liable  for  dilapidations 
for  which  the  testator  was  responsible.  Be  Bradbrook,  56 
L.  T.  106. 

4.  Upon  this  subject  it  must  be  remembered  that,  though  a 
tenant  for  life  is  not  as  an  ordinary  rule  liable  for  repairs,  yet 
where  leasehold  propei*ty  is  vested  in  trustees  it  may  be  their 
duty  to  perform  the  covenants  in  the  leases,  and  if  they  do  so 
tlie  expenses  must  be  fairly  apportioned  between  capital  and 
income.     In  re  Fowler;  Fowler  v.  Odell,  16  Ch.   D.  723; 
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Hotchkya;  Freke  v.  Calmady,  32  Ch.  D.  408;  In  re      -^^5?^ 


CovAiier ;  Coles  v.  Courtier,  34  Ch.  D.  136 ;  see  Debney  v. 
EckeU,  43  W.  R  64. 


y.  Emblements. 
Emblements  are  com,  roots,  flax,  hemp  and  other  annual  Emblements 

^  oeimea. 

profits.     Co.  Lit  55 ;  Latharri  v.  Atwood,  Cro.  Car.  515 ;  Evcuna 
V.  Boberts,  5  B.  &  C.  832 ;  see  Qravea  v.  Wdd,  5  B.  &  Aid.  120. 

The  executor  of  a  tenant  for  life  whose  estate  determines  by  Bight  of 
death  is  entitled  to  emblements,  that  is  to  say,  the  produce  of  tenant  for 
the  soil  which  is  the  result  of  his  sowing.    Sir  Henry  Kni/vefa  ^®^^®°^^^®" 
Case,  5  Rep.  85 ;  Oland's  Case,  5  Rep.  116. 

Divorce  is  an  act  of  law  and  does  not  disentitle  a  husband  who 
holds  during  coverture.     Oland's  Case,  supra. 

He  is  not  entitled  when  his  estate  determines  by  his  own  act, 
as  by  the  marriage  of  a  tenant  for  life  during  widowhood. 
OlcmcCs  Case,  supra  ;  Co.  lit.  55  b ;  Davies  v.  Eyton,  4  Moo.  & 
P.  820;  7Bing.  154. 

I^or  is  he  entitled  where  the  crops  are  not  sown  by  him. 
Oramiham  v.  Hawley,  Hob.  135 ;  Anon.,  Cro.  Eliz.  61,  464 ; 
Spencer^s  Case,  Winch,  51. 

VI.  FiXTUBES. 

Whatever  is  fixed  to  the  freehold  of  land  becomes  part  of  the  Tenant  for 
freehold  or  inheritance,  and  cannot  be  severed  by  a  tenant  for  sever  fix- 
life.  *^'^' 

The  question  as  to  what  are  fixtures  has  rarely  arisen  be- 
tween tenant  for  life  and  remainderman. 

Whatever  is  strictly  and  properly  part  of  the  architectural 
design  of  a  house  as  distinguished  from  mere  ornament  to  be 
added  afterwards  passes  with  it.  UEyncowrt  v.  Gregory,  3  Eq. 
382. 

An  engine  put  up  by  a  tenant  for  life  to  work  a  colliery  has 
been  held  to  be  removable  by  his  executor.  Lomton  v.  Lawton, 
3  Atk.  13 ;    Lord  Dudley  v.  Lord  Wards,  Amb.  113. 
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VII.  Improvements  by  Tenant  for  Life. 

A  tenant  for  life  >¥ho  makes  permanent  improvements  which 
increase  the  value  of  the  inheritance,  such  as  repairs  necessitated 
by  dry  rot,  building  farm  buildings  and  cottages,  draining 
marsbed  and  the  like,  does  so  at  his  own  risk,  and  is  not  entitled 
to  a  charge  for  his  expenditure.  Hibbert  v.  Cooke,  1  S.  &  St. 
662 ;  Bostock  v.  Blakeney,  2  B.  C.  C.  653 ;  Nairn  v.  Ma/rjorir 
Ixmka,  3  Russ.  682 ;  Dixon  v.  Peacock,  3  Dr.  288 ;  CaJLdecoU  v. 
Brown,  2  Ha.  144 ;  Dunne  v.  DwnTie,  7  D.  M.  &  Q.  207 ;  Dent 
v.  Dent,  30  B.  363 ;  In  re  Barrvngton's  Settlement,  IJ.  &  H.  142. 

But  he  will  be  allowed  expenditure  made  to  preserve  the 
property  of  which  he  is  tenant  for  life  from  destruction  or 
forfeiture.    Dent  v.  Dent,  30  B.  363,  369  (the  Area  Mine). 

On  this  principle  he  may  complete  a  mansion  house  upon 
the  estate  left  unfinished  by  the  testator,  and  chaige  the  in- 
heritance with  the  cost.  Hibbert  v.  Cooke,  1  S.  &  St  552 ; 
Dent  V.  Dent,  30  B.  363. 

And  if  he  completes  houses  commenced  by  a  testator  on  a 
building  estate  he  may  be  entitled  to  the  expenditure,  if  but 
for  the  outlay  the  buildings  would  have  been  lost  to  the 
estate.  Ferguson  v.  Ferguson,  17  L.  R.  Ir.  567;  see  Oelli' 
land  V.  Crawford,  I.  R  4  Eq.  36. 


YIII.  Charges  and  Incumbrances. 


A.  Rentcharges. 


RcDtcbarges. 


Annaity  in 
nature  of  a 
debt. 


The  tenant  for  life  must  keep  down  rentcharges  upon  the 
estate,  and  he  is  personally  liable  to  pay  them  to  the  extent  of 
the  rents  and  profits  he  has  received,  but  not  further.  Tfiomaa 
V.  Sylvester,  L.  R  8  Q.  B.  368  ;  Christie  v.  Barker,  53  L.  J.  Q.  B. 
537 ;  Searle  v.  Cooke,  43  Ch.  D.  519  ;  Odium  v.  Thompson,  31 
L.  R  Ir.  394. 

If  the  testator  has  entered  into  a  covenant  to  pay  an  annuity 
or  rentcharge,  which  is   also   charged   on   the   land,   and   the 
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^mnuity  or  rentcharge  is  in  the  nature  of  a  debt  of  the  testator,        chap. 

for  instance,  if  the  annuity  is  granted  in  consideration  of  a  loan   '___ 

or  as  the  purchase  money  of  the  estate,  it  must,  as  between 
tenant  for  life  and  remainderman,  be  capitalised,  and  the  burden 
borne  in  proportion  to  the  value  of  their  respective  interests. 
Bulwer  v.  Astley,  1  Ph.  422 ;  Yates  v.  Yates,  28  B.  637 ;  Yonge 
V.  Furse,  20  B.  380 ;  In  re  Muffett ;  Jones  v.  Mason,  39  Ch. 
D.  634 ;  see  In  re  Harrison ;  Townson  v.  Ha/rrison,  43  Ch. 
D.  65. 

Another  mode  of  apportioning  the  liability  in  such  a  case  is 
that  the  tenant  for  life  should  pay  the  annuity  as  it  accrues,  in 
which  case  he  will  be  entitled  to  a  charge  on  the  estate  for 
the  amount,  but  not  to  interest  during  his  life  on  such 
charge.  In  re  Harrison;  Townson  v.  Harrison,  43  Ch. 
D.  55. 

B.  Interest  on  Mortgages. 

The  tenant  for  life  must  keep  down  the  interest  on  incum-  Interest  on 
brances  upon  the  estate  falling  due  while  he  is  in  possession  "»'*o®  • 
to  the  extent  of  the  income  he  receives,  and  surplus  rents  of  one 
year  must  be  applied  in  making  up  a  deficit  of  earlier  years. 
He  is  not  bound  to  keep  down  arrears  of  interest  accrued  before 
bis  possession.  Dixon  v.  Peacock,  3  Dr.  288  ;  Caulfield  v. 
Maguire,  2  J.  &  Lat.  141 ;  Whitbread  v.  Smith,  3  D.  M.  &  G. 
741 ;  Makitig  v.  Making,  1  D.  F.  &  J.  358 ;  Sharshaw  v.  Gibbs, 
Kay,  333 ;  Tracy  v.  Lady  Hereford,  2  B.  C.  C.  128 ;  Kh-wan  v. 
Kermedy,  I.  R  4  Eq.  499. 

The  tenant  for  life  is  not  personally  liable  to  the  mortgagee  Back  rents. 
for  such   interest,  and  if  he  receives  rents  without  keeping 
down  the  interest  he  cannot  be  sued  by  the  mortgagee  for  back 
rents.     In  re  Morley ;  Morley  v.  Saunders,  8  Eq.  594. 

If  the  tenant  for  life  does  not  keep  down  the  interest  to  the  Liability  to 
extent  of  the  rents  and  profits  he  receives,  his  estate  may   be  re^'^der- 
sued  by  the  remainderman  for  what  the   latter  has   to  pay, 
owing  to  the  tenant  for  life's  default.     Baldwin  v,  Baldwin,  4 
Jr.  Ch.  501  ;  6  Ir.  Ch.  156,  where  Lord  Romilly's   dictum  in 
Kensington  v.  Bouverie,  19  B.  39,  is  explained. 

T.w.  F  F 


man. 
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If  the  remainderman  has  to  pay  interest  on  incumbrances 
which  accrued  during  the  life  tenancy,  and  rents  accrued  during 
the  life  tenancy  are  afterwards  recovered,  it  seems  that  in 
equity  such  rents,  so  far  as  required  to  recoup  the  remainderman^ 
will  be  considered  as  belonging  to  the  reversion.  The  right  ia 
not  a  mere  lien,  but  the  rents  belong  to  the  remainderman  and 
he  will  take  any  accumulations  produced  by  their  investment 
Waring  v.  Cov&atry,  2  M.  &  R.  406 ;  Kirwan  v.  Kennedy, 
T.  R.  3  Eq.  472;  Coote  v.  O'ReiUy,  1  J.  &  Lat  455;  Howlin 
V.  Sheppa/rd,  I.  R.  6  Eq.  38,  497,  532 ;  see  Dillon  v.  Dillon,  4 
Ir.  Ch.  102  ;  In  re  Fitzgerald's  Estate,  I.  R  1  Eq.  453. 

If  the  tenant  for  life  pays  interest  on  incumbrances  in  excess 
of  the  income  received  he  is  not  entitled  to  a  charge  for  the 
excess,  nor  can  he  recover  it  from  the  remainderman.  Kensing- 
ton V.  Bouverie,  7  H.  L.  557. 


Tenant  for 
life  must 
bear  ordinary 
outgoings. 


Tenant's 
valuation. 


Drainage 
works. 


Rieht  to 
reoeem. 


C.  Ordinary  Outgoings. 

As  a  general  rule  the  tenant  for  life  must  bear  the  ordinaiy 
outgoings  incident  to  the  property  of  which  he  is  tenant  for 
life,  such  as  rents  payable  under  leases,  premiums  of  insurance* 
and  ordinary  current  repairs. 

But  the  testator  may  give  such  directions  by  his  will  as  will 
free  the  tenant  for  life  from  this  liability.  In  re  Baring; 
Jeune  v.  Baring,  (1893)  1  Ch.  61. 

He  must  bear  the  valuation  payable  to  an  outgoing  tenant 
and  he  has  no  claim  for  the  amount  against  the  estate.  Mansel 
V.  Norton,  22  Ch.  D.  769. 

As  to  extraordinary  expenses,  such  as  reinstating  dangerous 
structures  or  drainage  works,  see  Ex  pa/rte  Davis,  3  De  0.  & 
J.  144 ;  In  re  Cra/wley ;  Acton  v.  Crawley,  28  Ch.  D.  431 ; 
In  re  Barney ;  Han^ison  v.  Barney,  (1894)  3  Ch.  662. 


D.    ReDEMPTIGN  of   iNCUHBRlNCEa 

The  tenant  for  life  may  redeem  incumbrances  in  priority  to 
the  remainderman.  He  cannot  himself  be  redeemed,  nor  can 
he  foreclose.    Ravald  v.  Rvssell,  You.  19 ;  Raffety  v.  King,  1 
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Kee.  618 ;  Aynsley  v.  Reed,  1  Dick.  249 ;  Wicka  v.  Scrivena,        Chap. 
IJ.  &  H.  215.  "^^' 


If  he  pays  off  an  incumbrance  on  the  estate  he  is  presumed  Tenant  for 
to  do  so  for  his  own  benefit.     Jones  v.  Morgan,  1  B.  C.  C.  206 ;  lif^.P^yi^g 

*^       '  'on  incum- 

Shrewsbury  v.  Shrewsbury,  1  Ves.  Jun.  227;   Redington  v.  brances 
Redvngton,  1  Ba.  &  Be.  131 ;  Burr  ell  v.  Earl  of  Egremont, 
7  B.  205 ;  Lindsay  v.  Earl  of  WicUow,  I.  R  7  Eq.  192. 


IX.  Powers  of  Leasing. 

Large  powers  of  leasing  are  conferred  upon  tenants  for  life  Leasing 
by  the  Settled  Estates  Act,  1877  (40  &  41  Vict  c.  18),  and  the  '^^''^' 
Settled  Land  Act,  1882  (45  &  46  Vict  c.  38). 

Where  express  power  of  leasing  is  given  without  limit  of  Unlimited 
time  it  is  a  question  of  construction  upon  the  whole  instrument  P**^®^* 
whether  the  power  authorises  leases  beyond  the  life  of  the 
tenant  for  life.     Vivian  v.  Jegon,  L.  R.  3  H.  L.  285, 

Under  the  Settled  Land  Act,  1882,  sect.  31  (2),  a  contract  by  Contract  for 

A.  1 AAAI^ 

a  tenant  for  life  for  a  lease  binds  the  remainderman. 

Independently  of  the  Act  a  contract  for  a  lease  by  a  tenant 
for  life  with  power  of  leasing,  if  the  lease  contracted  for  was 
within  the  power,  bound  the  remainderman.  Shannon  v. 
Bradstreet,  1  Sch.  &  L.  52 ;  see  Morgan  v.  Milman,  3  D.  M. 
&  O.  24. 

And  a  covenant  by  a  tenant  for  life  to  renew  a  lease  at  the  Covenant  to 
expiration  of  an  existing  lease,  though  the  covenant  to  renew 
is  not  authorised  by  the  power,  will  bind  the  tenant  for  life  if, 
when  the  time  for  renewal  arrives,  the  renewed  lease  is  within 
the  power.  Harnett  v.  Yielding,  2  Sch.  &  L.  549 ;  Doe  d. 
Br(mdey  v.  BeUison,  12  East,  305  ;  DovM  v.  Dew,  1  Y.  &  C.  C. 
345 ;  7  Jur.  117  ;  Gas  Light  and  Coke  Go.  v.  Towse,  35  CL  D. 
519. 

X.  FroucxABT  Position  of  Tenant  for  Life. 

In  some  respects  the  tenant  for  life  is  in  a  fiduciary  position 
as  regards  the  estate. 

F  F  2 
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If  he  pays  off  an  incumbrance  he  can  charge  the  inheritance 
only  with  the  amount  paid.     HiU  v.  Browne,  Dru.  t.  S.  426. 

A  sum  received  by  a  tenant  for  life  for  withdrawing  opposition 
to  a  bill  must  be  invested  for  the  benefit  of  the  estate.  Otven 
V.  Williams,  Amb.  734 ;  Pole  v.  Pole,  2  De  G.  &  S.  420 ;  Re 
Duke  of  MarlborouyJia  Estates,  13  Jur.  738 ;  Earl  of  Shrews- 
bury V.  Narth  Staffordshire  Ry.,  L.  R  1  Eq.  593,  608 ;  see 
Yem  V.  Edwards,  3  K.  <&  J.  564 ;  1  De  G.  &  J.  598. 

There  is  no  duty  imposed  upon  either  legal  or  equitable 
tenants  for  life  of  renewable  leaseholds  to  renew.  Nightingale 
V.  Lawson,  1  B.  C.  C.  443 ;  White  v.  White,  4  Ves.  32  ;  9  Ves, 
561 ;  StoTie  v.  Theed,  2  B.  C.  C.  248 ;  Montford  v.  Cadoffaii. 
19  Ves.  633 ;  Capel  v.  Woal,  4  Russ.  500 ;  O'FerraU  v.  O'FerraU, 
LL  &  G.  t.  P.  79 ;  Lawrence  v.  Maggs,  1  Ed.  453 ;  see  Trench  v. 
St  George,  I  Dr.  &  Wal.  417. 

If  the  tenant  for  life  does  renew  he  will  be  taken  to  renew 
for  the  benefit  of  the  estate  though  he  may  be  himself  the 
settlor.  Coppin  v.  Femyliough,  2  B.  C.  C.  291 ;  Bowles  v. 
Stewart,  1  Sch.  &  L.  209 ;  Giddings  v.  Giddings,  3  Russ. 
241 ;  HiU  v.  MUl,  12  Ir.  Eq.  107 ;  Mill  v.  HUl,  3  H.  L.  828. 

It  makes  no  difference  that  a  particular  renewal  is  directeil 
to  enure  for  the  benefit  of  the  trust.  Tanner  v.  Elworthy,  4 
B.  487. 

A  purchase  of  the  reversion  by  the  tenant  for  life  of  renew- 
able leaseholds  enures  for  the  benefit  of  the  estate.  PhUlip^ 
V.  Phillips,  29  Ch.  D.  673. 

If  there  is  no  trust  to  renew  he  is  entitled  to  a  charge  for 
the  purchase  money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will,  the  first 
tenant  in  tail  who  would  have  been  absolutely  entitled  to  the 
leaseholds  is  entitled  to  an  interest  equivalent  to  the  residue  of 
the  term  which  would  have  been  left  at  the  death  of  the  tenant 
for  life.     Isaac  v.  Wall,  6  Ch.  D.  706. 

If  the  fee  is  conveyed  to  the  tenant  for  life  the  first  tenant  in 
tail  is  absolutely  entitled,     /aooc  v.  Wall,  6  Ch.  D.  706. 

The  tenant  for  life  may  purchase  the  estate  if  sold  under  a 
power  though  the  power  is  exerciseable  with  his  consent 
Dicconson  v.  Talbot,  6  Ch.  32  ;  Howard  v.  DucaTie,  T.  &  R  81. 
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And  he  may  purchase  for  himself  the  revereion  subject  to  a       ^r^fv 
lease  of  "which  he  is  tenant  for  life.     Randall  v.  RandaUj  3  

Mer  190  Purchase  of 

juer.  ij;u.  reversioD. 

If  the  will  contains  no  trust  to  insure  and  a  policy  is  effected  Policy 
by  the   tenant   for   life,   the  policy   moneys   belong    to  him. 
Warwicker  v.  Bretnall,  23  Ch.  D.  188. 

Upon  the  curious  point  whether  where  a  testator  having  no  Settlement  by 

.  ,  testator  who 

title  to  land  devises  to  tenant  for  life  and  remainderman,  and  has  no  title. 
the  tenant  for  life  acquires  a  title  by  possession  against  the  real 
owner,  there  is  any  estoppel  or  equity  which  will  prevent  him 
from  holding  the  land  against  the  remainderman,  see  Paine 
V.  Jcmes,  18  Eq.  320 ;  Board  v.  Board,  L.  R.  9  Q.  B.  48  ;  In  re 
Stringer's  Estate ;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1. 


XI.  Renewable  Leaseholds. 

In  the  case  of  fines  for  the  renewal  of  leaseholds  given  for  Court  aD^or- 
life  with  remainders,  the  Court  will,  if  no  directions  are  given  for  fines. 
how  the  fine  is  to  be  paid,  apportion  the  fine  between  tenant  for 
life  and  remainderman  according  to  their  enjoyment 

A  direction  to  renew  "  out  of  rents  and  profits  "  or  to  renew  Effect  of 

-  _         _  direction  to 

"  out  of  rents  and  profits  or  by  mortgage  "  will  not  alone  throw  renew. 
the  fines  upon  the  tenant  for  life.  AUan  v.  Backliouse,  2  V. 
&  B.  85,  on  appeal,  Law  Mag.  vol.  25,  p.  112;  Greenwood  v. 
Evans,  4  B.  44 ;  Jones  v.  Jones,  5  Ha.  440  ;  Reeves  v.  Creswich, 
3  Y.  &  C.  Ex.  715 ;  Lewin  on  Trusts,  408 ;  Ainslie  v.  Har- 
court,  28  B.  313  ;  see  In  re  Marqxuess  of  Bute ;  Marquess  of 
Bute  V.  Ryder,  27  Ch.  D.  196. 

But  the  will  may  throw  the  expense  of  renewals  upon  the 
tenant  for  life,  for  instance,  by  imposing  the  duty  of  renewal 
upon  him  personally  by  name  (a)  ;  by  a  trust  to  renew  out  of 
rents  and  profits,  and  a  gift  of  the  rents  and  profits  to  him 
subject  to  the  trust  (b),  or  of  the  surplus  rents  and  profits 
only  (c);  or  by  a  direction  to  pay  fines  out  of  the  annual 
rents  (d).  Blake  v.  Peters,  1  D.  J.  &  S.  345  (a) ;  Lord  Mont- 
ford  V.  Lord  Cadogan,  17  Ves.  485 ;  19  Ves.  635 ;  2  Mer.  3 ; 
Earl  of  Shaftesbury  v.  Duke  of  Marlborough,  2  M.  &  K.  Ill  (6) ; 
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Stone  V.  Theed,  2  B.  C.  C.  247  ;  5  Ha.  451,  note  (c) ;  SoUey  v. 
Wood,  20  B.  482  (d). 

If  the  fines  are  to  be  raised  out  of  the  rents  and  profits  or 
by  mortgage,  the  tenant  for  life  is  bound  to  keep  down  the 
interest  on  the  whole  sura  if  raised  by  mortgage  and  not 
merely  upon  that  portion  of  it  which  is  ultimately  paid  by  him. 
Oreenwood  v.  Evaris,  4  B.  44 ;  Playters  v.  Abbott,  2  M.  &  K.  97  ; 
Reeves  v.  Creaivick,  3  Y.  &  C.  715 ;  Ainslie  v.  Harcoxirt,  28 
B.  313  ;  Jones  v.  J  ones  y  5  Ha.  440. 

In  the  absence  of  anv  direction  how  the  cost  of  renewal  is  to 
be  borne,  the  rules  are  : — 

a.  If  the  tenant  for  life  gets  no  advantage  from  the  renewal, 
the  sum  to  be  paid  by  the  remainderman  is  the  sum  actually 
paid  with  compound  interest  at  4  per  cent,  down  to  the  death 
of  the  tenant  for  life  and  simple  interest  afterwards.  Nighiin- 
gale  v.  Lavjson,  1  B.  C.  C.  440;  White  v.  White,  9  Ves.  557 
Giddings  v.  Giddings,  3  Russ.  260. 

6.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the  same 
proportion  to  the  whole  sum  paid  as  the  benefit  he  gets  from 
the  renewal  bears  to  the  whole  of  the  renewed  lease  with 
interest  as  before ;  cases  supra, 

c.  In  the  case  of  renewable  leaseholds  for  lives  the  same 
principles  apply,  the  value  of  the  lives  being  calculated  at  the 
time  of  the  renewal  according  to  the  tables  framed  for  the 
purpose,  the  chance  that  the  new  life  may  fail  during  the  sub- 
sistence of  the  other  cestuis  que  vie  being  apparently  thrown 
upon  the  remainderman.  JoTies  v.  Jones,  6  Ha.  440  ;  Harria 
V.  Harris,  32  B.  333;  Bradford  v.  Bromijohn,  3  Ch.  711. 

If  the  testator  has  directed  the  creation  of  a  fund  for 
renewal  out  of  the  rents,  and  the  power  of  renewal  is  sabse- 
quently  destroyed,  the  remainderman  will  be  entitled  to  the 
fund  for  renewal,  or  to  the  purchase  money  if  the  leaseholds  are 
sold  as  soon  as  renewal  becomes  impossible,  if  the  object  of  the 
testator  was  to  keep  the  leaseholds  peipetually  renewed  at  any 
cost.  In  re  Wood's  Estate,  10  Eq.  572;  HoUier  v.  £ttm^ 
IG  Eq.  163 ;  Maddy  v.  Hale,  3  Ch.  D.  327 ;  see  In  re  Lord 
RanelagKs  Will,  26  Ch.  D.  591 
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The  fund  must  be  invested  in  ordinary  securities,  and  the       ^itttu 
tenant  for  life  takes  the  dividends.     In  re  Barber's  Settled 
Estates,  18  Ch.  D.  624. 

If  renewal  becomes  impossible  through  the  act  of  the 
testator,  the  trust  is  at  an  end.  Penfold  v.  Shillingford, 
46  L.  J.  Ch.  491. 

If  only  a  reasonable  sum  is  to  be  applied  in  renewals,  the 
tenant  for  life  will  be  entitled  to  the  whole  fund.  Morris  v. 
Hodges,  27  B.  625 ;  In  re  Money's  Trusts,  2  Dr.  &  Sm.  94 ; 
10  W.  R  399 ;  see  Hayward  v.  Pile,  5  Ch.  214. 


XII.  Right  to  Possession. 
An  equitable  tenant  for  life  is  not  entitled  as  of  right  to  Court  may 

,    ,         let  equitablft 

possession,  but  the  Court  has  a  judicial  discretion  as  to  giving  tenant  for 
him  possession,  and  having  regard  to  the  large  powers  conferred  po^sSslon. 
upon  tenants  for  life  by  the  Settled  Land  Acts,  an  equitable 
tenant  for  life  will  be  let  into  possession  upon  proper  under- 
takings for  the  protection  of  the  estate.  In  re  BenUey,  54  L. 
J.  Ch.  782 ;  In  re  Wythes ;  West  v.  Wythes,  (1893)  2  Ch.  369 ; 
In  re  BagoVs  Settlement;  Bagot  v.  Kittoe,  (1894)  1  Ch.  177. 

As  a  general  rule  a  tenant  for  life  of  chattels  is  bound  to  sign  Inventory  of 
an  inventory,  but  not  to  give  security.    Foley  v.  BumsU,  1  B.  ^  * 
C.  C.  279 ;  ConduUt  v.  Soane,  1  Coll.  285. 


XIII.  Title  Deeds. 

The  right  to  possession  of  the  title  deeds  follows  the  legal  estate ;  Legal  tenant 
therefore  legal  tenant  for  life  is  entitled  to  the  title  deeds,  titled^o  title 
Oamer  v.  Hannyngton,  22  B.  627,  630 ;  Alhvood  v.  Heywood,  '^®®'^*- 
1  H.  &  C.  745  ;  Leathes  v.  Leathes,  6  Ch.  D.  221. 

But  if  there  is  any  probability  that  he  will  make  a  wrongful 
use  of  them,  as  for  instance  by  taking  them  out  of  the  jurisdic- 
tion, or  if  they  are  required  for  the  purposes  of  an  action,  they 
may  be  secured  in  Court.  Jenner  v.  Morris,  L.  R  1  Ch.  603 ; 
Stanford  v.  Roberts,  6  Ch.  310. 
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The  remainderman  is  entitled  to  have  the  title  deeds  produced 
for  the  purposes  of  a  sale  or  otherwise  where  there  is  no  dispute 
about  his  title.  Davies  v.  Earl  of  Dyaart,  20  B.  406 ;  Pmnell 
V.  Earl  of  DyaoH,  27  B.  642. 

And  possession  of  the  title  deeds  will  also  be  given  to  an 
equitable  tenant  for  life  upon  an  undertaking  not  to  part  with 
them  and  to  produce  them  to  the  trustees  on  all  reasonable 
occasions.  In  re  Bumaby'a  Settled  Eatate,  42  Ch,  D.  621 ;  In 
re  Wythea ;  Weat  v.  Wythea,  (1893)  2  Ch.  369. 


XIV.  Capital  and  Income. 


Trees  blown 
down  before 
the  death. 


Fines  and 
casual  profits. 


Accumula- 
tion during 
minority  of 
tenant  for 
Ufe. 


Dividends 
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profits. 


Debts. 


1.  Trees  blown  down  and  severed  from  the  soil  before  the 
testator's  death  belong  to  his  estate.  The  question  whether  the 
tree  is  severed  or  not  is  one  of  fact.  In  re  Ainalie  ;  Swinbum 
V.  Ainalie,  30  Ch.  D.  485. 

2.  Fines  payable  on  the  renewal  of  leases  subject  to  which  an 
estate  is  devised,  fines  on  admission  to  copyholds,  and  casual 
profits  belong  to  the  tenant  for  life.  Earl  Cowley  v.  Welledey^ 
85  B.  635  ;  L.  R.  1  Eq.  666 ;  Brigatoche  v.  Brigatocke,  8  Ch.  D, 
367. 

3.  Accumulations  of  income  made  during  the  minority  of  the 
tenant  for  life  belong  to  him  absolutely.  Sect.  43  of  the  Con« 
veyancing  Act  does  not  afiect  the  point.  In  re  Wells ;  Welh 
V.  WeUa,  43  Ch.  D.  281 ;  In  re  Humphreya ;  Htumphreys  v. 
Levett,  (1893)  3  Ch.  1. 

4.  Dividends  declared  before  the  death  of  the  tenant  for  life» 
though  not  paid  till  afterwards,  belong  to  his  representatives. 
Wright  v  Tuckett,  IJ.  &  H.  266. 

Dividends  on  shares  in  a  company  declared  after  the  death  of 
the  tenant  for  life,  though  earned  before  his'  death,  go  to  the 
remainderman.    Mackinley  v.  Batea,  31  B.  280. 

5.  On  the  other  hand  partnership  profits  declared  for  a  past 
period  are  the  income  of  that  period.  Ihhotaon  v.  Elam^  L.  R 
1  Eq.  188 ;  Browne  v.  Gollina,  12  Eq.  686. 

6.  Debts  are  the  profits  of  the  period  when  they  are  got  in» 
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Maclaren  v.  Stainton,  3  D.  F.  &  J.  202 ;  Edmondaon  v.  CroH-       ^^?; 
thvxiite,  34  B.  30. 


7.  A  fund  created  for  the  protection  of  property  given  for  life  protection  of 
is  capital.     Varlo  v.  Fadea,  1  D.  F.  &  J.  211.  P^P^^y- 

8.  As  between  successive  tenants  for  life  of  a  business,  it  has  Losses  of 

business. 

been  held  that  losses  incurred  during  the  life  of  one  tenant  for 
life  mast  be  made  good  out  of  profits  earned  during  the  life  of 
the  next  tenant  for  life,  and  not  out  of  capital.  Upton  v. 
Brotvn,  26  Ch.  D.  588 ;  see  too,  Oow  v.  Foster,  26  Ch.  D.  672 ; 
Re  MUlechamp,  52  L.  T.  758. 

9.  Where  a  company  has  no  power  to  increase  its  capital  but  Accumulated 
has  accumulated  profits,  which  it  uses  in  fact  for  capital  purposes,  trading  com> 
and  afterwards  distributes  them  among  its  proprietors,  the  sums  P*"^®** 
distributed  are   capital.      Brander  v.  Brander,  4  Ves.   800; 

LvviTig  V.  Houston^  4  Paton  Sc.  App.  521 ;  Paris  v.  Paris,  10 
Ves.  185 ;  Clayton  v.  Gresham,  10  Ves.  288 ;  Witts  v.  Steere,  13 
Ves.  363 ;  Ex  parte  Hodgens,  re  Hodgens,  11  Jr.  Eq.  99 ;  Ward 
V.  Combey  7  Sim.  634 ;  Bouch  v.  Sprovle,  12  App.  C.  385. 

But  where  an  extra  dividend  is  paid  by  such  a  company  out 
of  the  half-year's  profits,  the  dividend  is  income.  Barclay  v. 
Wainewrighty  14  Ves.  66;  Price  v.  Anderson,  15  Sim.  473; 
Preston  v.  Melville,  16  Sim.  163. 

10.  Where  a  company  has  power  either  to  distribute  its  profits  Dividends 
as  dividend  or  to  convert  them  into  capital,  the  tenant  for  life 

is  entitled  to  all  dividends  or  bonuses  declared  by  the  com- 
pany during  his  lifetime.  In  re  Barton's  Will,  5  Eq.  238; 
Dale  V.  Hayes,  19  W,  R  299 ;  In  re  Hophin's  Trusts,  18  Eq. 
696 ;  In  re  Bouch ;  Sproule  v.  Bov/^h,  29  Ch.  D.  635 ;  S.  C. 
Bouch  v.  Sproule,  12  App.  C.  385  ;  In  re  Alsbury ;  Sugden  v. 
Alshui^,  45  Ch.  D.  237  ;  In  re  Armitage;  Amiitage  v.  Gar- 
nett,  (1893)  3  Ch.  337;  In  re  Malam;  Malam  v.  Hitchens, 
<1894)  3  Ch.  578. 

It  is  immaterial  that  the  bonus  or  dividend  is  partly  derived 
from  profits  accumulated  before  the  testator's  death.  Cases 
supra.  The  expressions  of  a  contrary  opinion  in  Plumbe  v. 
NeiJd,  29  L.  J.  Ch.  618;  Hollis  v.  Allan,  14  W.  R  980; 
Nicholson  v.  Nicholson,  30  L.  J.  Ch.  617,  are  overruled. 

The  tenant  for  life  has  no  claim  upon  profits  made  during  his 
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Chap. 
XXXIY. 


Allotment  of 
new  shares. 


Sale  of  assets. 


lifetime  except  so  far  as  they  have  been  distributed  as  bonus  or 
dividend.     In  re  Armitage^  supra. 

Where  such  a  company  validly  appropriates  sums  which 
might  have  been  applied  in  dividend  to  an  increase  of  capital, 
the  appropriation  is  binding  on  the  tenant  for  life.  In  n 
Barton's  Willy  supra ;  Bouch  v.  Sproule,  supra. 

Where  new  shares  in  a  convpany  are  allotted  in  respect  of 
old  shares  held  by  the  testator,  the  excess  in  value  of  the 
shares  above  the  price  paid  is  capital.  Re  BrorrUey ;  SaTiders 
V.  Bromley,  55  L.  T.  145. 

Where,  upon  such  an  allotment,  the  new  shares  are  paid  for 
in  part  out  of  dividends  which  would  otherwise  come  to  the 
tenant  for  life,  he  is  entitled  only  to  a  charge  on  the  new 
shares  to  the  amount  of  the  dividends  so  applied.  In  re 
Malam ;  Malam  v.  Hitchevs,  (1894)  3  Ch.  576. 

Where  on  a  sale  of  the  assets  of  a  company,  shareholders 
receive  in  cash  more  than  the  nominal  value  of  their  shares, 
the  excess  is  capital,  although  the  assets  include  a  fund  which 
might  have  been  distributed  as  dividend.  InreArmitage; 
Armitage  v.  Gamett,  (1893)  3  Ch.  337. 


XV.  Residue  given  to  Persons  in  Succession. 


Residue 
l^ven  on 
trust  to  sell 
must  be 
treated  as 
sold. 


Specific 
eujoyment. 


A.  Where  there  is  a  trust  to  convert. 

Where  a  residue  is  given  upon  trust  for  sale  and  investment, 
and  the  income  is  then  given  to  a  tenant  for  life,  the  tenant  for 
life  is,  in  the  absence  of  proper  directions,  only  entitled  to  such 
income  as  the  estate  would  produce  when  converted  and  in- 
vested in  accordance  with  the  directions  of  the  will. 

Mere  powers  of  management,  such  as  a  power  to  postpone 
conversion,  will  not  entitle  the  tenant  for  life  to  the  income  of 
the  unconverted  property,  but  he  will  be  so  entitled  if  there  is 
a  direction  to  apply  the  income  until  sale  in  the  same  manner 
as  the  income  of  the  trust  estate.  In  re  Cliaiicellor ;  Chan' 
cellor  V.  Brown,  26  Ch.  D.  42. 

And  if  there  is  power  to  retain  investments  and  what  is 
given  to  the  tenant  for  life  is  the  income   of  the   securities 
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representing  the  estate,  he  is  entitled  to  the  income  actually       ^^5^ 


produced  by  the  estate.  In  re  Thomas;  Wood  v.  Thomaa, 
(1891)  3  Ch.  483. 

When  realty  was  settled  upon  trust  for  sale  it  was  held 
that  the  tenant  for  life  was  entitled  to  the  rents  accrued  before 
the  land  was  sold,  there  being  no  undue  delay  in  selling.  Hope 
V.  UmdouvUle,  (1893)  2  Ch.  361. 

B.  Where  there  is  no  trust  to  convert. 

In  such  a  case  the  rule  is  that  when  a  residue  of  personalty  Conversion  of 

residuary 

IS  given    en  masse  to   several   persons   successively,   wasting  personalty 
property,   and    property  invested    in    a    manner    not   autho-  feveral 
rised   by   the    will,   must    be    converted,    unless  it    appears  persons  s^o- 

,  ,  cessively. 

from  the  will  that  specific  enjoyment  by  the  tenant  for 
life  was  intended.  Howe  v.  Lord  Dartmouth,  7  Ves.  137 ; 
Johnson  v.  Johnson,  2  Coll.  441 ;  Thornton  v.  EUis,  16  B. 
193 ;  Ma/:donald  v.  Irvine,  8  Ch.  D.  101 ;  see  Wightwick  v. 
Lord,  6  H.  L.  217. 

And  in  the  same  way  the  tenant  for  life  is  entitled  to 
have  reversionary  property  converted,  though  the  reveision  is 
dependent  upon  his  own  life  interest.  Wilkinson  v.  Duncan, 
23  B.  4G9 ;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ;  27  L.  J.  Ch. 
305  ;  Countess  of  Harrington  v.  Atherton,  3  D.  J.  &  S.  352. 

As  to  what  is  sufficient  evidence  of  intention  that  the 
property  left  by  the  testator  was  to  be  specifically  enjoyed : 

Where  the  will  contains  the  usual  power  to  postpone  conver-  What  will 
sion,  and  a  direction  that  the  rents,  profits  and  income  until  tenant  for  Ufe 
sale  are  to  be  applied  in  the  same  way  as  the  income  arising  e^^j^olS;. 
from  the  proceeds  of  sale,  the  tenant  for  life  is  entitled  to  the 
profits  of  a  business  carried  on  by  the  trustees.     In  re  Chan- 
ceUor ;  Chancellor  v.  Brown,  26  Ch.  D.  42. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 
devise  of  which  is  specific,  does  not  entitle  the  tenant  for  life  to 
specific  enjoyment  of  the  residuary  personalty.  Howe  v.  Lord 
Dartmouth,  7  Ves.  137. 

A  discretionary  power  to  convert,  when  trustees  may  think  Discretionary 
fit,  does  not  entitle  the  tenant  for  life  to  the  enjoyment  of  the  ^^Jrtwhen 
property  in  specie  in  the  meantime.     Wilkinson  v.  Duncan,  ^^^  ™*y 
23  B.  469 ;    Llewellyn's  Trust,  29   B.  171 ;    Yates  v.  YaUs, 
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gift  is  not  of 
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simply  but 
of  speci6c 
enumerated 
things. 


28  B.  637  ;  CcddecoU  v.  Caldecoti,  1  Y.  &  C.  C.  312 ;  Meyer  v. 
Si7non8€7i,  5  De  G.  &  S.  723  ;  Brown  v.  Gellatly,  L.  R.  2  Ch. 
751 ;  see  Simpson  v.  Lister,  4  Jur.  N.  S.  1269. 

Nor  does  a  direction  to  convert  from  time  to  time  for  pay- 
ment of  debts  imply  that  there  is  to  be  a  conversion  for  no 
other  purpose.     Caldecott  v.  Caldecott,  1  Y.  &  C.  C.  312,  737. 

But  an  absolute  discretion  to  sell  "  such  parts  and  so  much 
as  should  be  necessary  "  to  pay  debts,  affords  au  argument  that 
the  tenant  for  life  is  to  enjoy  specifically  such  parts  as  the 
trustees  do  not  sell.  In  re  SewelVa  Estate,  11  Elq.  80;  see  /« 
re  Leonard  ;  Theobald  v.  King,  29  W.  R  234. 

And  if  a  discretion  to  convert  is  given,  "notwithstanding** 
the  gift  to  the  tenant  for  life,  the  tenant  for  life  will  be 
entitled  in  specie  till  conversion.  BuHon  v.  Moxini,  2  De 
G.  &  S.  383. 

The  tenant  for  life  is  entitled  in  the  meantime,  if  there  is  a 
direction  to  pay  the  produce  of  any  portion  not  converted  to 
him.  Johnston  v.  Moore,  27  L.  J.  Ch.  453  ;  Mackie  v.  Mackk, 
5  Ha.  70 ;  Wrey  v.  Smith,  14  Sim.  202  ;  Morley  v.  MendJiam, 
2  Jur.  N.  S.  998  ;  Lean  Y.Lean,  23  W.  R  484;  Miller  v.  MiUer, 
13  Eq.  263. 

An  express  power  to  sell  realty  affords  no  argument  for  the 
specific  enjoyment  of  wasting  securities.  Jebb  v.  TuffivtU, 
20  B.  84. 

A  power  to  retain  investments  would  not  entitle  the  tenant 
for  life  to  specific  enjoyment.     Poiier  v.  Baddeley,  5  Ch.  D.  54i 

But  a  power  to  retain  investments  or  to  sell  and  invest  the 
proceeds  on  such  securities  as  the  trustees  think  proper,  has 
been  held  suflScient  to  give  the  tenant  for  life  specific  enjoyment. 
Gray  v.  Siggers,  15  Ch.  D.  74;  In  re  Sheldon;  Nixon  v. 
Sheldon,  39  Ch.  D.  50. 

The  tenant  for  life  will  be  entitled  to  enjoy  the  property  in 
specie  as  it  existed  at  the  death  of  the  testator,  where  the  gift 
is  not  merely  of  a  residue,  but  there  is  an  enumeration  of 
certain  specific  things.  Lord  v.  Godfrey,  4  Mad.  455 ;  Vaughm 
V.  Buck,  1  Ph.  75 ;  Vincent  y.Newcombe,  Young,  599 ;  Blann  r. 
Bell,  2  D.  M.  &  G.  775  ;  Hoodw.  Clapham,  19  B.  90  ;  Bovdenw 
Boicden,  17  Sim.  65;  Boys  v.  Boys,  28  B.  436;  Pickering  v. 
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Pickermg,  4  M.  &  Cr.  289  ;    Thursby  v.  Thurahy,  19  Eq.  395.        Chap^ 

MiUa  V.  Milla,  7  Sim.  501,  is  not  easily  reconcilable  with  the 

other  authorities. 

And  in  such  a  case  the  fact  that  a  discretionary  power  to 
<;onvert  is  given  makes  no  difference.  Simpson  v.  Lister, 
4  Jur.  N.  S.  1269;  Bethune  v.  Kennedy,  1  M.  &  Cr.  114; 
Hubbard  v.  Young,  10  B.  203 ;  Thursby  v.  Thursby,  supra. 

The  argument,  however,  in  favour  of  specific  enjoyment  of 
things  expressly  enumerated  is  less  strong  where  the  gift  is 
through  the  medium  of  a  trust.  Craig  v.  Wheeler,  29  L.  J.  Ch. 
374;  8  W.  R.  172. 

On  the  other  hand,  notwithstanding  a  partial  enumeration  of 
specific  things,  the  gift  may  in  effect  be  merely  residuary. 
Sutherland  v.  Cooke,  1  Coll.  894,  where  the  gift  was  of  "  all  my 
money  in  the  Long  Annuities,  and  in  all  or  any  other  of  thepublic 
stocks  or  funds,  ready  money  and  securities  for  money,  out- 
standing debts,  and  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever  the  same  shall  or  may  consist  at  the 
time  of  my  decease,  not  hereinbefore  specifically  disposed  of," 
to  trustees,  who  were  directed  by  sale  thereof,  or  of  so  much  as 
should  be  necessary  to  pay  debts,  &c. 

Again,  though  the  gift  may  be  of  a  pure  residue,  the  testator  When  the  girt 
may  show  that  he  contemplates  specific  enjoyment.  simply  there 

In  a  will  before  the  Wills  Act,  if  the  tenant  for  life  is  to  take  ?"?^  ^  ^\ 

'  ^  intention  to 

the  rents,  issues,  and  profits,  he  will  be  entitled  to  the  specific  giye  specific 
"enjoyment  of  leaseholds,  if  there  are  no  freeholds  to  which  the 
term  rents  may  apply.     Ooodenough  v.  Tremamondo,  2  B.  613 ; 
Cafe  V.  Bent,  6  Ha.  24. 

But  in  wills  since  the  Wills  Act  the  word  rents  by  itself,  will  Use  of  the 

•^  words  rents 

not  have  this  effect  where  it  is  used  with  other  words,  none  of  and  profits, 
which  have  the  same  specific  force.     Pickup  v.  Atkinson,  4i  Ha. 
tj24 ;  see  Booth  v.  Coulton,  7  Jur.  N.   S.   207 ;  Wearing  v. 
Wearing,  23  B.  99 ;  VacheU  v.  Roberts,  32  B.  140 ;  Marshall  v. 
Bremner,  2  Sm.  &  G.  237. 

If  the  property  is  specifically  given  over  at  the  death  of  the  Gift  oyer  of 
tenant  for  life,  he  is  entitled  to  enjoyment  in  specie.     House  v.  in^spocw^at 
Way,  12  Jur.  968 ;  18   L.  J.    Ch.    22 ;    Han^  v.  Poyner,  ten^Tfor'* 


life. 


446 


TENANT   FOR   LIFE  AND   REMAINDERMAN. 


Chap. 
XXXIV. 


Express  trust 
to  conyert  at 
the  death  of 
the  tenant 
for  life. 


Power  to  sell 
with  consent 
of  the  tenant 
for  life  or  to 
renew  lease- 
holds. 

Debts  mTist 
be  got  in. 
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1  Dr.  174  ;  CoUi7i8  v.  CoUim,  2  M.  &  K.  703 ;  D' Agile  v.  Fryer, 
12  Sim.  1. 

A  gift  of  a  specific  part  of  the  residue  at  the  death  of  the 
tenant  for  life  will  entitle  the  tenant  for  life  to  the  specific 
enjoyment  of  that  part.  Holgate  v.  Jennings,  24  B.  623; 
Macdonald  v.  Irvine,  8  Ch.  D.  101. 

But  this  is  not  the  case  if  the  gift  at  the  death  of  the  tenant 
for  life  is  a  mere  general  gift,  though  it  may  be  of  something 
which  forms  part  of  the  residue  at  the  testator's  death.  Lichfield 
V.  Baher,  2  B.  481 ;  13  B.  447. 

An  express  trust  to  convert  at  the  death  of  the  tenant  for  life 
entitles  the  tenant  for  life  to  specific  enjoyment.  Alcock  v. 
Sloper,  2  M.  &  K.  699 ;  Harvey  v.  Harvey,  5  B.  134 ;  Daniel 
V.  Warren,  2  Y.  &  C.  C.  290 ;  Rowe  v.  Rowe,  29  B.  276. 

And  where  the  conversion  of  a  portion  is  expressly  post- 
poned for  a  certain  time,  the  tenant  for  life  is  entitled  to 
specific  enjoyment  in  the  meantime.  Green  v.  Britten, 
1  D.  J.  &  S.  649. 

Similarly  the  tenant  for  life  is  entitled  where  there  is  a 
power  to  sell  with  his  consent,  or  to  renew  leaseholds^ 
Hinves  v.  Hinvea,  3  Ha.  611;  Hind  v.  SeWy,  22  B.  373; 
Skirving  v.  Williams,  24  B.  275 ;  Crowe  v.  Criafovd,  17  B.  507. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  in 
specie  of  the  property  of  the  testator  as  existing  at  his  deatli^ 
the  debts  must  nevertheless  be  got  in.  Holgate  v.  Jennings, 
24  B.  623. 

C.  Where  there  is  no  right  to  specific  enjoyment,  the 
following  rules  apply  as  between  tenant  for  life  and  remainder- 
man : 

1.  The  residue  is  what  remains  after  taking  such  poi-tion  of  the 
capital  as,  together  with  the  income  of  such  portion  for  one 
year,  whatever  that  income  may  be,  is  required  to  pay  the 
testator's  debts  and  legacies.  AUhusen  v.  Whittell,  4  Eq.  294; 
Lambert  v.  Lambert,  16  Eq.  820 ;  Mai'shaU  v.  Crowlher,  2  Ch, 
D.  199 ;  AiJdn  v.  Butler,  Seton  on  Decrees,  p.  1412. 

2.  The  tenant  for  life  is  entitled  from  the  testator's  death  to 
the  income  of  so  much  of  the  property  as  is  invested  on 
authorized  securities.    Brovm  v.  Oellatly,  L.  R,  2  Ch.  751. 
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3.  With    regard    to    unauthorized    securities,  the    tenant       ^^S:. 

.  XXXIV. 

for  life  is  entitled  from  the  testator's  death   to  the   income 


which  would  be  produced  by  the  money  upon  unauthorized  securities. 
security,   if   invested    on    authorized    security    at    the    end 
of  a  year  from  the  testator's  death.    Dimes  v.  Scotty  4  Russ. 
195  ;  Taylor  v.  Clark,  1  Ha.  161 ;  Brovm  v.  GeUatty,  L.  R  2 
Ch.  751. 

In  some  cases  the  investment  in  authorized  securities  has 
been  treated  as  made  at  the  testator's  death.  Hume  v. 
Richardson,  4  D.  F.  &  J.  29  ;  31  L.  J.  Ch.  713. 

No  allowance  can  be  made  to  the  tenant  for  life  for  the  fact 
that  securities  are  sold  at  a  higher  or  lower  rate  between  two 
dividends.  Schole field  v.  Redfem,  2  Dr.  &  Sm.  173  ;  Freman 
V.  Whitbread,  L.  R.  1  Eq.  266. 

And  the  tenant  for  life  cannot  be  required  to  make  an  allow- 
ance  where  stocks  are  bought  at  a  time  when  several  months' 
dividend  has  accrued  on  them.  In  re  Clarke;  Barker  v. 
Perowne,  18  Ch.  D.  160. 

4.  With  regard  to  property  which  cannot  be  converted  within  Property 

.  .       '  .  which  cannot 

the  year  or  which  is  retained  for  the  convenience  of  the  estate,  be  converted. 
the  tenant  for  life  is  entitled  from  the  testator's  death  to  in- 
terest at  4  per  cent  upon  the  then  value  of  such  property. 
Meyer  v.  Simonsen,  5  De  G.  &  S.  723  ;  Brovm  v.  Gellatly,  L.  R. 
2  Ch.  751 ;  Furley  v.  Hyder,  42  L  J.  Ch.  626  ;  see  Arnold  v. 
Enis,  2  ir.  Ch.  601 ;  In  re  Eaton ;  Daines  v.  Eaton,  W.  N., 
(1894)  95  ;  70  L.  T.  761. 

Where  a  fund  is  without  authority  employed  in  a  business  in 
which  large  profits  are  earned,  the  tenant  for  life  is  entitled  to 
interest  at  4  per  cent,  on  the  fund  and  on  the  profits  beyond 
4  per  cent.,  which  must  be  treated  as  capital.  In  re  Hill ;  Hill 
V.  HiU,  50  L.  J.  Ch.  551. 

5.  In  Gibson  v.  Bott,  7  Ves.  89,  the  tenant  for  life  was  allowed 
interest  from  the  death  on  the  value  at  the  death  of  leaseholds 
which  could  not  be  sold  on  account  of  a  flaw  in  the  title.  See 
note  1  Y.  &  C.  C.  320. 

6.  Where  personalty  is  directed  to  be  laid  out  in  land  the  Personalty  to 
tenant  for  life  is  entitled  to  the   income  from  the   testator's  land. 
death.     Macplierswi  v.  Macpherson,  1  Macq.  243. 
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Chap. 


Keversionary 
property  must 
be  sold. 


Income  of 
fund  to  pay 
'Contingent 
or  vested 
legacies. 


Apportion- 
ment of 
recovered 
assets. 


Apportion- 
ment of  lost 
assets. 


Where  accumulation  is  directed  till  investment,  one  year  is 
allowed.     SitweU  v.  Barnard,  6  Ves.  520. 

7.  Reversionary  property  must  be  sold  under  trusts  for  con- 
version and  if  the  testator  gives  his  trustees  a  discretion  as  to 
the  period  of  conversion,  interest  will  be  allowed  upon  the  value 
of  the  reversion  at  the  end  of  a  year  from  the  death.  Wilkinson 
V.  Duncan,  23  B.  469  ;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ; 
27  L.  J.  Ch.  305  ;  Coivntesa  of  Harrington  v.  Atherton,  3  D.  J. 
&  S.  352. 

8.  The  tenant  for  life  is  entitled  to  the  income  of  a  fund  set 
apart  to  pay  contingent  legacies.  Crawley  v.  Crawley,  7  Sim. 
427  ;  FuUerton  v.  Martin,  I  Dr.  &  Sm.  81 ;  Craiiiey  v.  Dixon, 
23  B.  513;  AUhusen  v.  WkitteU,  4  Eq.  295. 

But  the  income  which  accrues  on  a  fund  set  apaii;  to  meet 
vested  legacies  must  be  treated  as  capital  and  invested,  the 
tenant  for  life  being  only  entitled  to  the  income  arising  from 
the  investment.  In  re  Whitehead ;  Peacock  v.  Lucas,  (1894) 
1  Ch.  678. 

9.  With  regard  to  assets  recovered  after  the  testator  s  death, 
it  is  now  settled,  after  some  fluctuation  of  opinion,  that  the 
tenant  for  life  is  entitled  to  the  difference  between  the  sum 
recovered  and  the  sum  which,  invested  at  4  per  cent,  at  the 
testator's  death  and  calculated  with  yearly  rests,  would  have 
amounted  to  the  sum  recovered.  Beavan  v.  Beavan,  24  Ch.  D. 
649  n. ;  In  re  Earl  of  Cltesterjield'a  Trusts,  24  Ch.  D.  643 ;  In 
re  Hobson ;  Walker  v.  Appach,  55  L.  J.  Ch.  422  ;  53  L.  T.  627 ; 
34  W.  R.  70 ;  In  re  Godden ;  Teague  v.  Fox,  (1893)  1  Ch.  2^2. 
.   The  same  rule  applies  to  reversions  which  fall  in  before  they 

are  sold.     In  re  Hobson,  supra;   Me  Flower;  Matlieson  v. 
Goodwyn,  62  L.  T.  216 ;  63  L.  T.  201. 

10.  Where  assets  are  lost  after  the  testator's  death,  the 
tenant  for  life  is  chargeable  with  the  difference  between  the 
sum  lost  and  the  sum  which,  invested  at  4  per  cent  at  the 
testator's  death  and  calculated  with  yearly  rests,  would  have 
amounted  to  the  sum  lost.  In  re  Hengler ;  Frowde  v.  Hengler, 
(1893)  1  Ch.  586. 

11.  As  to  the  apportionment  of  loss  on  a  mortgage  security 
which   turns  out  insufficient,   see   In  re    Moore;   Moore  v. 
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Johnson,  54  L.  J.  Ch.  432 ;  52  L.  T.  510  ;  33  W.  R.  447  ;  In      J2s»P- 


re  Foster  ;  Uoyd  v.  Carr,  45  Ch.  D.  629. 

12.  Where  land  subject  to  a  beneficial  lease  is  taken  under  Apportion- 
the  Lands  Clauses  Consolidation  Act,  1845,  sect.  74^  or  sold  ofreyenion. 
under  the  Settled  Land  Act>  1882,  sect.  34,  the  tenant  for  life 
is  entitled  during  the  continuance  of  the  term  to  so  much  of 
the  income  of  the  purchase  moneys  as  equals  the  rent  under 
the  leasa    The  rest  of  the  income  must  be  accumulated  until 
the  date  when  the  lease  would  have  expired,  and  from  that 
date  the  tenant  for  life  is  entitled  to  the  whole  income^  in- 
cluding the  income  of  accumulations.    In  re  Wootton^a  EstcUSy 
L  R  1  Eq.  689 ;  In  re  Mette's  Estate,  7  Eq.  72 ;  In  re  WiUces 
Estate,  16  Ch.  D.  597  ;  CoUrell  v.  GottreLl,  28  Ch.  D.  628. 

Where  a  leasehold  interest  is  disposed  of  under  one  or  other  Apportion- 
of  these  Acts  the  tenant  for  life  is  entitled  to  an  annuity  of  such  ^^e&seholds. 
an  amount  that  the  payment  of  it  would  exhaust  the  purchase- 
money  in  the  number  of  years  which  the  leaseholds  had  to  run. 
In  re  PhiUips'  Trusts,  6  Eq.  250 ;  Askew  v.  Woodhead,  14  Ch. 
D.  27 ;  Seton,  2030. 


T.w.  0  G 
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CHAPTER   XXXV. 

OOlromOHS   PaECIDENT — VESTING. 

OoKDiTioKS  DianirauisHED. 

Chap.  xzzv.       1-  The  Court  is  never  astute  to  construe  a  testator's  wonb 
as  importing  a  condition  if  a  different  meaning  can  be  fiurly 
given  to  them. 
Condition  and      Thus^  a  devise  "  upoa  condition  "  that  the  devisee  makes 
^^^^  certain  payments  within  a  given  time  vriU,  as  a  rule,  be  con- 

strued as  a  trust,  and  not  as  a  condition.  Young  v.  Orove,  4 
C  B.  668;  Wright  v.  Wilkin,  9  W.  R.  161  ;  10  W.R  403;6ee 
A.'Q.  V.  Wax  Ghandler8y  L.  R.  6  H.  L.  1 ;  il.-(7.  v.  Merchai^ 
Taylors,  6  Ch.  512  ;  and  see  Bird  v.  Harris,  9  Eq.  204 ;  Foot 
V.  Cunningham,  I.  R.  11  Eq.  306;  Re  Cowley;  Souch  v. 
Cowl&y,  53  L.  T.  494 ;  Re  Oliver;  N&wbaJd  v.  Bechitt,  62  LT. 
533. 
Condition  and  2.  In  some  cases  a  condition  apparently  precedent  has  been 
limitanon.  ^^^  ^  forming  part  of  the  original  limitation.  Thus,  a  devise 
to  M.  and  the  heirs  of  her  body,  on  condition  that  she  many 
and  have  issue  male  by  S.,  was  held  to  give  an  estate  in  special 
tail  to  M.    Page  v.  Hayward,  2  Salt  570. 

Similarly,  an  estate  to  arise  upon  a  condition,  which  cuts 
down  a  previous  estate  will,  if  possible,  be  construed  as  a 
remainder  by  looking  upon  the  condition  as  forming  part  of  the 
limitation  of  the  previous  estate.  Thus,  a  devise  to  A.  for  life 
if  she  should  not  marry  again,  but  if  she  should,  to  B.,  will  be 
construed  as  a  devise  to  A.  for  life  or  till  marriage.  Laxford  v. 
*  Cheek,  3  Lev.  125;  Lady  Ann  Fry's  Case,  1  Ventr.  203; 
Gordon  v.  Adolphus,  3  B.  P.  C.  306. 
DeviM  for  life      So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  proviso 
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hereinafter   contamed,"  the  proviso  is   incorporated  into  the  Ol»P»  XXXV. 
original  limitation.     Webh  v.  Grace,  2  Ph.  701.  subject  to  a 

,       ,  ,      proviso. 

And  a  bequest  to  A.  for  life,  if  she  should  so  long  remain  • 
unmarried,  will  be  construed  in  the  same  way.    Heaik  v.  Lewis, 
3  D.  M.  &  G.  954 ;  In  re  Moore ;  Trafford  v.  Maconochie,  3^ 
Oh.  D.  116. 

On  the  other  hand,  if  the  condition  is  so  penned  that  it  can- 
not be  connected  with  the  previous  limitation  for  life,  it  must 
take  e£fect  as  a  condition.  Sheffijdd  v.  Lord  Orrery^  3  Atk. 
282 ;  see  AUen  v.  Jackson,  1  Ch.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect,  if, 
for  instance,  the  rents  are  directed  to  be  paid  to  a  woman, 
which  could  only  be  done  till  her  marriage,  the  estate  not  being 
given  to  ber  separate  use.    Meeda  v.  Woody  19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  trustees  Estate  of 
to  preserve  contingent  remainders  is  a  vested  remainder,  the  p^J^J^^J^*^ 
prior  estate  being  looked  upon  as  lasting  till  forfeiture  by  the 
prior  taker.     Smith  d,  Dormsr  v.  Pourkkwrst,  18  Viner,  fol.  413 ; 
3  Atk.  135  ;  4  R  P.  0.  353. 

Oharactebistics  of  Conditions  Precedent. 

Whether  a  condition  is  subsequent  or  precedent  must  depend  General  test 
on  the  language  in  which  it  is  firamed,  and  very  little  help  can  ^J^^*^^° 
be  derived  from  decided  cases  on  the  point  It  may,  however, 
be  noticed,  that  whan  the  condition  requires  something  to  be 
done,  which  will  take  time,  the  argument  is  in  favour  of  con- 
struing it  as  a  condition  subsequent  Popham  v.  Bamfipfield, 
1  Vem.  79 ;  1  Eq.  Ab.  108,  pL  2 ;  Peyton  v.Bwn/y  2P.  W.  626  ; 
Duidy  V.  Greeham,  2  L.  B.  Lr.  443. 

On  the  other  hand,  a  condition,  which  involves  anything  in 
the  nature  of  consideration,  is  in  general  a  condition  precedent. 
Ach&dey  v.  Ferrwrn,  Willes,  158;  In  re  WeUetead,  25  B.  612. 

If  a  devise  be  made  to  take  effect  only  on  performance  of  Condition 
some  particular  duty  by  the  devisee,  or  upon  some  particular  whethe? im- 
event  tbeve  is  no  gift  unless  the  condition  is  fulfilled.    And  Po«?iWe,  im- 

.1  .     .  politic,  or 

it  makes  no  difference  that  the  event  is  impossible,  impolitic,  ille^,  must 

G  G  2 
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CONDITIONS  PRECEDENT. 


Chap. 


be  fulfilled  in 
the  case  of 
realty. 

In  personalty 
conaition 
precedent 
myolving  a 
physical  im- 
possibility is 
invalid. 


Condition  dis- 
charged  by 
testator. 


Condition 
eaiUra  bonos 
mores. 


Effect  of 
conditions  on 
infants. 


or  illegal.  See  Egerton  v.  Sa/rl  BronnUow,  4  H.  LI; 
Priestley  v.  Hdgate,  3  E.  &  J.  286 ;  see  CaldweU  v.  Cresswell, 
6  Ch.  278. 

But  as  regards  personalty,  a  gift  made  upon  a  condition  pre- 
cedent involving  a  physical  impossibility,  such  as  to  drink  up 
the  ocean,  takes  effect  notwithstanding  the  condition.  See 
1  Swin.,  Part  IV.,  sec.  6,  p.  257 ;  Co.  Lit.  206  6. 

But  if  the  condition  precedent,  though  in  fact  impossible  at 
the  date  of  the  will,  or  becoming  impossible  by  subsequent 
events,  involves  no  physical  impossibility,  the  gift  will  not  take 
effect.  Lomther  v.  Cavendidi,  1  Ed.  99,  116 ;  RobiTison  v. 
Wheelwright,  21  B.  214 ;  6  D.  M.  &  G.  535. 

As  regards  realty  and  personalty,  a  condition  precedent  which 
becomes  impossible  by  the  act  of  the  testator  is  dischaigel 
Co.  Lit.  206  6.,  sec.  334 ;  GaiJi  v.  Barton,  1  B.  478 ;  Da/rUy  v. 
Lamgworthy,  3  B.  P.  C.  359. 

In  personalty  a  condition  precedent  which  is  contra  htrMS 
mores  may  be  rejected,  leaving  the  gift  absolute.  Braum  v. 
Peck,  1  Ed.  140 ;  Wren  v.  Bradley,  2  De  G.  &  S.  49. 

But  this  principle  does  not  apply  to  conditional  limitations. 
In  re  Moore  ;  Trafford  v.  Mojconochie,  39  Ch.  D.  116. 

Where  a  condition  precedent  is  imposed  on  an  infant,  and  it 
can  be  performed  by  him  but  is  not,  the  limitation  over  takes 
effect ;  but  a  proviso  defeating  a  vested  estate,  if  the  taker  of 
the  estate  refuses  or  neglects  to  do  something,  is  not  applicable 
to  an  infant.  Bevan  v.  Mahon-Hagan,  27  L.  R  Ir.  399 ;  81 
L  R.  Ir.  342  ;  PaHridge  v.  PaHridge,  (1894)  1  Ch.  351. 


General  lean- 
ing in  favour 
of  vesting. 


Vesting  of  Beal  Estate. 

The  Courts  lean  strongly  in  favour- of  early  vesting.  "  Whilst 
estates  remain  contingent,  those  in  whom  they  are  at  a  future 
time  to  be  vested  have  no  interest  in  the  estates  or  the  rents 
and  profits  of  such  estates.  Such  estates  must  descend  to  the 
heir,  if  they  are  not  given  to  any  person  to  hold  until  the  events 
happen  on  which  they  are  to  become  vested.  Testators  who 
create  contingent  estates  often  forget  to  make  any  provision  for 
the  preservation  of  their  estates,  and  for  the  disposition  of  the 
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rents  and  profits  in  the  intermediate  period  between  their  Chap.  XXXV. 

deaths  and  the  vesting  of  their  estates.      In  such  cases  the 

estates  descend  to  the  heirs,  who,  knowing  that  they  are  to 

enjoy  them  only  for  a  short  period,  and  that  they  have  obtained 

the  possession  of  them  from  the  inattention,  and  not  frt>m  the 

bounty  of,  the  testator,  or  from  the  mistake  of  the  professional 

man  who  drew  the  will,  will  make  the  most  that  they  can  of 

them  during  the  time  that  they  remain  theirs,  regardless  of  any 

injury  that  the  estates  may  suffer  from  their  conduct.    The 

rights  of  the  different  membei's  of  families  not  being  ascertained 

while  estates  remain  contingent,  such  families  continue  in  an 

unsettled  state,  which  is  often  productive  of  inconvenience  and 

sometimes  of  injury  to  them.     If  the  attaining  a  certain  age  be 

a  condition  precedent  to  the  vesting  estates,  by  the  death  of 

their  parents  before  they  are  of  that  age,  children  lose  estates 

which  were  intended  for  them,  and  which  their  relation  to  the 

testator  may  give  them  the  strongest  claim  to."   Per  Best,  C.  J., 

Ihiffield  V.  Ihiffidd,  3  Bl.  N.  S.  330 ;  1  Dow,  N.  S.  310. 

A  devise  to  A.  and  his  heirs  ''if"  or  "when"  he  attains  Devise 
twenty-oue  IS  contingent  according  to  the  opinion  of  Feai*ne,  «« if 'is  con- 
Post  Works,  191.    So,  too,  "  a  devise  in  remainder  to  a  class  *i°gent 
of  children  if  they  attain  twenty-one  is  a  contingent  remainder. 
It  is  also  a  contingent  remainder  if  it  be  a  devise  to  a  dass  of 
children  equally  at  the  age  of  twenty-one.    And  so  also  it  is  a 
contingent  remainder  if  it  be  a  devise  in  remainder  to  children 
who  shall  attain  the  age  of  twenty-one."    Per  Stuart,  V.-C, 
in  Browne  v.  Brovme,  3  Sm.  &  G.  587 ;  Alexander  v.  Alex- 
ander, 16  C.  B.  59 ;  Love  v.  Love,  7  L.  R  Ir.  306 ;  see  JvU  v. 
Jacobs,  3  Ch.  D.  703. 

Cases,  however,  where  the  condition  as  to  attaining  a  certain  Condition 
age  forms  part  of  the  original  devise,  must  be  distinguished  JSeSmnSit  of 
from  those  cases,  where  the  condition  is  contained  in  a  separate  *  certain  age 

^  "^      ^       may  some- 

direction ;  thus,  where  there  has  been  an  immediate  devise  times  be 
followed  by  a  clause  directing  that  the  devisee  **  is  not  to  be  of 
age  to  receive  this  "  till  he  attains  a  certain  age,  or  that  it  is  to 
become  his  property  on  attaining  twenty-five,  the  devisee  has 
taken  a  vested  interest  subject  to  be  divested.  Snow  v.  Povlden, 
1  Eee.  186 ;  AUwater  v.  AUwater,  18  B.  330. 
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Chftp.  XXXT.  So,  too,  a  devise  to  A.,  provided  she  lives  to  attain 
twenty-one,  has  been  held  vested  subject  to  be  divested. 
Simmonds  v.  Cocks,  29  B.  455,  where  the  devise  was  after  a 
life  estate. 

Express  direc-       Of  cooTse,  when  there  is  an  express  direction  as  to  the  period 

vesting.  ^^  vesting,  nothing  can  vest  before  the  appointed  time  ;  though 

on  the  other  hand  the  question  of  vesting  is  not  affected 
by  a  direction  merely  referring  to  the  period  of  possessioD. 
RussM  V.  Buchanan,  2  Or.  &  M.  561 ;  7  Sim.  628 ;  Ifont- 
gomerie  v.  Woodley,  6  Ves.  522 ;  Shrimpton  v.  Shrimpton,  81 
B.  425. 

Cases  in  A  devise  to  A.,  at  or  when  or  if  he  attain  twenty-one  will  be 

wmch  a  dense 

to  A.  at  or        vested  : 

ttttiSi^2i^i8  *  1.  If  an  estate  is  given  prior  to  the  attainment  of  twenty- 
vested.  Qjj^  \yj  ^]^Q  ultimate  devisee  to  some  third  person  either  for  the 
till  A.  attain  benefit  of  the  devisee  himself,  or  for  the  benefit  of  some  other 
^^-  persons  to  endure  during  the  minority.     OoodtiUe  d.  Hayward 

v.    Whithy,  1  Burr.   228 ;  Be  Mottram,  10  Jur.  N.  S.  915 ; 

Boraeton'a  Case,  8  Eep.  19a ;  Mwnfidd  v.  Dugard,  1  Eq.  Ab. 

195,  pi.  4. 
In  this  case  the  estate  given  to  the  devisee  on  attaining 

twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 
Prior  devise         2.  A  devise  to  A.  for  life,  and  from  wad  after  his  decease  to 

for  life.  ,.     .-  ,  .  .11  .  1  . 

B.,  if  he  attains  twenty-one  yeara  will  not  without  more  gife 
B.  a  vested  interest    In  re  Jobaon;  Jobaon  v.  Richardson, 
44  Ch.  D.  154. 
Eflfect  of  gift        3.  A  devise  to  A.  for  life,  and  from  and  after  his  death  to  his 

over 

eldest  son  if  he  attains  twenty-one,  and  in  default  of  A.'s  having 
a  son  over,  may  give  the  eldest  son  a  vested  estate.    Andrew  y» 
And/rew,  1  Ch.  D.  410. 
Gift  overupon      4.  If  there  is  a  gift  over  upon  death  under  twenty-one,  the 
21.  gift  over  shows  that  the  first  devisee  is  to  take  whatever 

interest  the  person  claiming  under  the  devise  over  is  not 
entitled  to,  that  is  to  say,  the  immediate  interest.  Bran^idd 
V.  Crowder,  1  B.  &  P.  N.  R.  313;  see  14  East,  604;  Doed 
Boake  v.  NewdL,  1  Mau.  &  S.  327 ;  5  Dow,  202  ;  Edwards  v. 
Ha/m/mond,  3  Lev.  132  ;  Doe  d.  Hunt  v.  Moore,  14  East,  601; 
Phvpps  V.  Ackers,  3  CI.  &  Fin.  691 ;    9  i6.  683 :  Whitter  v. 


DEVISE   ON  ATTAINING  TWENTY-ONE,  455 

Bremridge,  L.  R  2  £q.  786 ;  see  U Estrange  v.  V Estrange,  Ch>p.  xxxv 
25  L.  R.  Ir.  399. 

And  the  argument  in  favour  of  vesting  is  still  stronger,  if  the 
gift  over  is  upon  death  before  the  given  time  without  issue. 
Finch  V.  Lane,  10  Eq.  601. 

The  attainment  by  the  devisees  of  the  given  age  is  a  certainty 
provided  they  live  long  enough ;  if,  however,  the  contingency  is 
some  other  event,  as  remainder  to  A.  if  he  survives  B.,  the 
estate  is  not  vested  till  the  event  happens,  notwithstanding  the 
gift  over.  Doe  d.  Planner  v.  Scvxlamore,  2  B.  &  P.  289 ;  Price 
V.  HaU,  5  Eq.  399. 

And  of  course  the  gift  over  can  have  no  effect  where  there  is 
an  express  direction  as  to  the  time  of  vesting.  Ruasdl  v. 
Buchanan,  2  Cr.  &  Mee.  561 ;  7  Sim.  628. 

5.  There  is,  however,   an  important  distinction  between  a  Derisetoa 
devise  to  definite  persons  or  to  a  class,  which  is  clearly  and  ^SfflaSTto  a 

satisfactorily  ascertained  at  twenty-one,  and  a  devise  to  such  of  claas^^pona 

.  11.  contingancy. 

a  class  as  attain  twenty-one,  or  to  those  who  attain  twenty-one. 

In  the  latter  case  'Hhe  finding  or  not  finding  the  legatee 

depends  on  his  attaining  a  particular  qualification,  and  till  the 

contingency  happens,  there  is  no  one  to  whom  the  doctrine  laid 

down  in  Phippa  v.  Ackers,  can  apply."  Such  a  devise,  therefore, 

will  not  be  vested  by  a  gift  over.    Duffidd  v.  DuffisLd,  3  Bl. 

N.  S.  260 ;  Stephen  v.  Stephen,  Ca.  t.  Talb.  228 ;  Festing 

V.  AU^,  12  M.  &  W.  279 ;  Holinea  v.  PrescoU,  10  Jur.  N.  S 

507;  33  L.  J.  Ch.  264;  11  L.  T.  N,  S.  38;  12  W.  R  636 

3  N.  R  669 ;  Bhodes  v.  Whitehead,  2  Dr.  &  Sm.  532 ;  13  W 

R  800;  Price  v.  HaU,  5  Eq.  399  ;  Eddels'  Trusts,  11  Eq.  559 

Patching  v.  BameU,  28  W.  R.  886.    RUey  v.  Oa/mett,  3  De  G 

&  S.  629,  and  Browne  v.  Browne,  8  Sm.  &  G.  568,  will  probably 

not  be  followed. 

But  a  devise  to  A  for  life,  and  if  he  leave  a  son  bom  or  to  be 

bom  in  due  time  after  his  decease,  who  should  live  to  attain 

twenty-one,  then  to  such  son  in  fee  if  he  attain  twenty-one, 

with  a  gift  over  if  A  die  without  leaving  a  son  who  should 

attain  twenty- one,  has  been  held  to  give  an  infant  son  of  A.  a 

vested  estate  subject  to  be  divested,  because  a  son  born  within 

nine  months  of  A's  death  could  not  then  have  attained  twenty- 
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Chap,  xxyy,  one.    Muskett  v.  Eaton,  1  Ch.  D.  485 ;  see,  too,  Doe  v.  jBTop- 

hiTiaon,  6  Q.  B.  223  :  SvUey  v.  Barber,  59  L.  T.  824. 

An  estate  to         6.  An  estate  limited  to  commence  in  certain  specified  events 

certain  events  ^^  ^^^  altogether  unless  those  exact  events  happen.    Thus  a 

^8  n°l^       gift,  "  if  A.  shall  die,  living  my  wife,  without  leaving  a  widow 

happen.  or  any  child,  after  his  death  and  my  wife's  "  to  B.,  will  iail  if  A. 

survives  the  testator's  wife,  though  he  may  die  without  leaving 

a  widow  or  child.    Holmes  v.  Cradock,  3  Vea  317 ;  Shuldam 

V.  Smith,  6  Dow,  22  ;  Dicken  v.  Clarke,  2  Y.  &  C.  Ex,  572. 

So  if  a  testator  recites  that  he  will  be  entitled  to  property  in 
certain  events,  and  disposes  of  it,  if  those  events  happen,  the 
property  passes  only  if  those  events  happen,  though  in  fact,  he 
may  be  entitled  to  the  property  in  other  events  as  well 
Archbold  v.  Austin  Oowrlay,  5  L.  R  Ir.  214. 
Where  the  But  in  the  case  of  successive  limitations  **  where  there  is  a 

tei^S^o^  limitation  over  which,  though  expressed  in  the  form  of  a  oon- 
S^'li^to^  tingent  limitation,  is  in  fact  dependent  on  a  condition  essential 
mination  of  to  the  determination  of  the  interests  previously  limited,  not- 
Le  estote  is  withstanding  the  words  in  form  import  contingency,  they  mean 
vested.  j^^  more  in  fact  than  that  the  person  to  take  under  the  limita- 

tion over  is  to  take  subject  to  the  interests  previously  limited." 
Maddison  v.  Chapmcm,  4  K.  &  J.  709,  719;  3  De  G.  &  J.536; 
TTefeft  V.  Hearing,  Cro.  Jac.  415  ;  Pea/rsaU  v.  Simpson,  15  Ves. 
29  ;  Franks  v.  Price,  3  B.  182 ;  5  Bing.  N.  C.  37  ;  6  Sa  710 ; 
CheUen  v.  Martin,  21  W.  R  671 ;  Edgefworth  v.  Edgeworth,  L.  R 
4  H.  L.  35 ;  see  post,  p.  524. 

Thus,  if  the  devise  is  to  A.  for  life,  remainder  to  B.  for  life 
and  on  the  decease  of  B.,  if  A  be  dead,  to  C.  in  fee,  C.  takes  a 
vested  remainder  whether  B.  survives  A  or  not  Cases,  supra ; 
see,  too.  Key  v.  Key,  4  D.  M.  &  G.  73 ;  In  re  Betty  Smith's 
Trusts,  L.  R  1  £q.  79 ;  In  re  Martin;  Smith  v.  Ma/rtin,  54 
L.  J.  Ch.  1071 ;  53  L.  T.  34. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  he  shall 
be  living  when  the  prior  limitations  determine,  is  not  oon- 
tingent,  nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadbeater  ▼.  Cross, 
2  Q.  B.  D.  18. 

Limits  of  the       But  to  admit  this  construction,  the  limitation  over  most 
doctrine. 
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nyolve  no  incident,  but  what  is  essential  to  the  determination  ^^^if- 


of  the  estates  previously  limited.    Madddson  v.  Gha/pmom,  4  K. 
&  J.  709;  3DeG.&J.  536. 

7.  A  contingent  interest  is  of  course  transmissible,  and  the  Contingent 
death  of  the  devisee  before  the  event  happens  does  not  prevent  miasible. 
ihe  interest  irom  vesting  in  him  or  his  estate,  if  his  being  alive 

is  not  one  of  the  conditions  of  the  gift  over  taking  effect    In 
re  CresweU ;  Pa/rMn  v.  CremveU,  24  Ch.  D.  102. 

8.  It  is  now  settled,  that  when  there  is  a  gift  to  a  person  for  Estates  to 
life,  if  she  so  long  remains  unmanried,  or  for  life  until  bank-  ^^^leter^ 
ruptcy,  followed  by  a  gift  over  in  the  event  of  marriage  or  mination  of  a 

.  prior  life 

bankruptcy,  the  remainder  is  not  contingent,  but  vested  so  as  estate  by 
to  take  effect  either  upon  the  death  or  marriage  or  bankruptcy,  ba^^t^ 
as  the  case  may  be,  of  the  tenant  for  life.    Luxford  v.  Cheeke,  takeefifect as 
3  Lev.  125 ;  Lady  Ann  Fry's  Case,  1  Vent.  199 ;  Gordon  v.  mainders. 
Adclphus,  3  B.  P.  C.  306 ;  Foster  v.  Lord  Romney,  11  East, 
694 ;  Meeds  v.  Wood,  19  B.  215 ;  Brovme  v.  Hammond,  Jo. 
210 ;  Eatan  v.  H&wiU,  2  Dr.  &  S.  184  ;  Wa/rdroper  v.  Chdjield, 
12  W.  R  458 ;  Walpole  v.  Ladett,  7  L.  T.  N.  S.  526  ;  1  N.  R 
180  ;  Etches  v.  Etches,  3  Dr.  440 ;  In  re  Cans  ;  Buff  v.  Sivers, 
60  L.  J.  Ch.  36 ;  63  L.  T.  746. 

In  PUe  V.  Salter,  5  Sim.  411,  it  was  held,  that  the  fact  of  File  y.  Salter, 
the  gift  over  being  in  the  event  of  marriage  to  the  tenant  for 
life,  together  with  others,    would  prevent  this  construction. 
This  case,  however,  was  not  followed  in  UnderhiU  v.  Boden, 
2  Ch.  D.  494 ;  Scarborough  v.  Sca/rhorough,  58  L.  T.  851, 

But  this  construction  only  applies  where  the  ulterior  limita- 
tion is  a  remainder,  the  event  upon  which  it  is  to  take  effect 
being  incorporated  into  the  prior  limitation  for  life,  and  not 
where  the  prior  life  estate  is  to  be  cut  down  in  the  event  of  the 
marriage  of  the  tenant  for  life.  Sheffield  v.  Lord  Orrery,  3  Atk. 
282. 

If  a  sum  is  given  to  a  legatee  with  a  direction,  that  the 
interest  shall  be  for  her  separate  use  for  life  and  while  she 
continues  unmarried,  with  a  gift  over  if  she  marries,  the  gift 
over  only  takes  effect  in  that  event.  iPOuUoch  v.  M'CuUoch, 
10  W.  R  515 ;  3  Giff.  606. 

Under  a  devise  to  a  wife  for  life  provided  she  remains  a 
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Gift  till  mar- 
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by  gift  after 
death. 


(»Lftp.  XXXV.  widow,  but  in  case  she  marries  again  to  A.  when  he  attains 
twenty-three^  the  wife  was  held  entitled  till  A.  attained  twenty- 
three,  though  she  married  again.  Doe  ▼.  Freeman,  1  T.  R  389. 
See  Re  Gahbv/m;  Oage  v.  BuOand,  46  L.  T.  848. 

Similarly,  where  there  is  a  gift  for  life  or  until  marriage, 
followed  by  a  gift  over  on  death,  the  gift  over  takes  effect  on 
the  marriage  of  the  tenant  for  life.  Stanford  v.  Stanford^ 
34  Ch.  D.  362  ;  In  re  Dear;  Hdby  v.  Dear,  58  L.  J.  Ch.  659; 
61  L.  T.  432;  88  W.  R  Z\\  In  re  Akeroyd's  SetOemefU; 
Roberts  v.  Akeroyd,  (1893)  3  Ch.  368.  Re  Wyatt ;  Oowan  v. 
Wyait,  60  L.  T.  920,  must  be  considered  overruled. 

This  doctrine  does  not  apply  to  a  case  where  a  residue  is 
given  to  the  testator's  widow  for  life  or  until  marriage,  and  an 
annuity  is  given  to  her  if  she  marries  again,  and  legacies  are 
directed  to  be  paid  on  her  death.  In  such  a  case  the  legacies 
are  not  raisable  on  A.'s  marriage.  In  re  Tredwell ;  Jeffray  ▼. 
TredwM,  (1891)  2  Ch.  640, 
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VfiSTING  OF  ChARQSS  OK  La^D. 

The  vesting  of  legacies  charged  upon  real  estate  is  governed 
by  rules  derived  from  the  common  law. 

"  If  a  sum  of  money  be  given  to  a  person  charged  upon  real 
estate,  and  that  person,  being  an  infant^  is  not  to  have  the  legacy 
immediately,  but  it  is  given  at  twenty-one  or  payable  at  twenty- 
one,  if  the  child  does  not  attain  twenty-one  the  legacy  is  not 
raisable."  Pa/rker  v.  Hodgson,  1  Dr.  &  Sm.  568 ;  see  Brown 
V.  Woder,  2  Y.  &  C.  C.  134. 

But  if  the  payment  is  postponed  for  purposes  not  referriUe 
to  the  person  of  the  legatee,  but  only  for  the  convenience  of  the 
estate,  as,  for  instance,  in  the  case  of  a  life  tenancy,  the  legaciea 
vest  before  the  time  of  payment.  Evans  v.  ScoU,  1  H.  L  57; 
Kvag  V.  Withers,  Ca.  t.  Talb.  116 ;  see  In  re  Brahazon,  18 
Ir.  Eq.  156 ;  In  re  Neary's  Estate,  7  L.  R  Jr.  311. 

It  makes  no  diiference,  whether  the  legacies  subject  to  a  life 
interest  are  made  payable  at  twenty-one  or  not,  though  it  seems 
that  they  will  not  in  any  case  vest  before  then.     Beima^ 


VESTING   OF  PERSONALTY.  459 


▼.  Hood,  2  D.  F.  &  J.  896 ;  Daviea  v.  Huguenin,  1  H.  &  M.  CbMp 
780 ;  Haverty  v.  Owrtis,  (1896)  8  I.  R.  23. 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  upon  Legacy 
an  event  which  may  or  may  not  happen,  for  instance,  when  the  Sa^ent'^'* 
testator's  eldest  son  should  come  into  possession  of  a  settled  which  may 

never  happ6il 

estate^  will  fail  if  the  event  does  not  happen.  Taylor  v.  Lambert,  is  contingent. 
2  Ch.  D.  177. 

If  a  legacy  is  chained  upon  real   and   pei'sonal  estate,  the  Legacy 
personal  estate  is  the  primary  fuud  for  payment,  and,  so  far  as  re!df^"^'^ 
the  personal  estate  extends,  the  vesting   is  governed  by  the  personal  estate 
rules  applicable  to  personal  estate,  but,  so  far  as  the  legacy  is  proportionaUy 
payable  out  of  realty,  the  rules  with  regard  to  legacies  chained  applicable 
upon  land  apply.    Ddfce  of  Chandos  v.  Talbot,  2  R  W.  601,  ^g^^^^l"^ 
612 ;  Prowse  v.  Abingdon,  1  Atk.  481 ;  In  re  Hudson^,  Dru. 
t.  Sugd.  6. 

In  the  case  of  a  power,  if  the  donee  is  authorized  to  fix  the 
times  at  which  portions  are  to  vest,  he  can  direct  a  poi*tion  to 
vest  at  once,  and  it  will  in  that  case  be  raisable  though  the 
child  dies  under  twenty-one.  Henty  v.  Wrey,  21  Ch.  D.  332, 
where  the  subject  of  the  vesting  of  portions  is  fully  discussed. 


Vesting  op  Bequests  of  Pebsonaltt. 

The  vesting  of  bequests  of  personalty,  including  chattels  real.  Vesting  of 
is  governed  by  rules  derived  from  the  civil  law.    These  rules  m)yemed  by 
apply  also  to  realty  directed  to  be  converted.    In  re  Hudsona,  "^®  ^ 
Dru.  t.  Sugd.  6 ;  HaH'e  Trusts,  3  De  G.  &  J.  195. 

I.  When  there  is  an  express  direction  as  to  the  period  of  Meaning  of 

_^.  "vest/^ 

vesting : 

It  has  been  said  that  the  word  "  vest,"  being  derived  from 
"  vestire,"  naturally  refers  to  vesting  in  possession,  and  not  to 
vesting  in  interest.  Young  v.  Robertson,  4  Macq.  314.  This 
is,  however,  contrary  to  the  whole  current  of  English  authority, 
according  to  which  the  word  "  vest "  has  always  been  held  to 
refer  pHmd  fade  to  vesting  in  interest  or  transmissibility,  and 
not  vesting  in  possession  or  indefeasibility. 

Thus,  when  there  is  a  direction  that  the  gifts  are  to  be  vested  Dliection  as 
at  a  certain  period,  the  legatee  will  take  no  interest  till  then.      Sipe^ 
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Where  the  interests  of  legatees  are  to  be  vested  at  twenty- 
one,  a  gift  over  upon  death  under  twenty-one,  or  upon  death 
before  the  time  of  vesting,  will  not  affect  the  natural  meaning 
of  the  word.  OlanviU  v.  OlanviU,  2  Mer.  38;  Comport  v.  Attstem, 
12  Sim.  218;  Oriffith  v.  Blunt,  4  B.  248;  Rowland  v.  Ta/umeyy 
26  B.  67 ;  Be  Thatcher's  Trust,  ik  365  ;  Selby  v.  Whitak&r,  6 
Ch.  D.  289 ;  see  Creeth  v.  Wilson,  9  L.  R  Jr.  216. 

In  many  cases,  however, "  vested  "  has  been  used  as  equivalent 
to  indefeasible  or  payable. 

Thus,  if  the  shares  of  membera  of  a  class  are  directed  to  be 
vested  at  a  certain  time,  and  there  is  a  gift  over  to  the  other 
members  of  the  class  of  the  shares  of  those  dying  before  that 
time  without  issue,  vested  will  mean  payable.  Taylor  v. 
Frobisher,  6  De  G.  &  S.  191. 

So,  too,  if  legatees  are  treated  as  taking  vested  shares  before 
the  time  fixed  for  vesting,  vested  must  mean  payable. 

This  will  be  the  case,  if  a  time  is  appointed  for  vesting,  and 
maintenance  is  given,  if  any  child  entitled  on  the  death  of  the 
tenant  for  life  to  a  vested  or  presumptive  share  should  be  under 
the  age  appointed  for  vesting,  where  the  word  presumptive 
refers  to  the  possibility  of  accruer.  Berkeley  v.  Swinburne,  16 
Sim.  275 ;  Baxter's  Trust,  4  N.  R  131 ;  10  Jur.  N.  a  485. 

Similarly,  if  in  the  event  of  any  child  dying  before  the  time 
of  vesting,  leaving  children,  there  is  a  gift  of  the  share  such 
child  would  have  had  if  living  to  his  issue,  the  direction  as  to 
vesting  will  be  referred  to  payment.  In  re  Ed/numdaon's  Estate, 
5  Eq.  389 ;  Poole  v.  BoU,  11  Ha.  33. 

Or  again,  it  may  appear  that  the  testator  has  used  the  terms 
vested  and  paid  interchangeably.  In  re  Edmondson's  Estate, 
supra  ;  Williams  v.  Haythome,  6  Ch.  782 ;  Re  Parr's  Trust, 
41  L.  J.  Oh.  170. 

And  when  there  is  a  direction  to  pay  legacies  at  the  death 
of  the  tenant  for  life,  a  subsequent  direction  as  to  vesting  at 
twenty-one  will  be  referred  to  indefeasible  vesting  or  posses- 
sion. Banmet  v.  Bamet,  29  B.  239 ;  Simpson  v.  Peach,  16  Eq. 
209. 

When  there  is  a  gift  to  children  who  survive  their  parent^  a 
direction  as  to  vesting  will  not  make  the  gift  vest  in  any  who  do 
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not  survive  their  parent.    In  re  Payne,  25  B.  556 ;  WilUama  diap.  xxxv. 
V.  Haythome,  6  Ch.  782  ;  see  Draycott  v.  Wood,  5  W.  R  158.    pawnt  with  a 

If,  however,  the  proviso  as  to  vesting  is  intended  to  introduce  yesting. 
a  new  gift,  evidenced  by  the  fact,  for  instance,  that  it  applies  to 
prior  legatees  who  die  leaving  issue,  and  not  merely  to  such  of 
them  as  survive  the  tenant  for  life,  it  will  override  the  previous 
contingency  of  surviving  the  tenants  for  life.  WiUicmis  v. 
RueaeU,  10  Jur.  N.  S.  168. 

A  direction  that  legatees  are  to  be  beneficially  interested  at  a  Beneficial 
certain  period,  refers  only  to  vesting  in  possession.    M'Lachlan 
V.  TaiU,  28  B.  407 ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  class,  Gift  to  a  class 
and  a  gift  to  a  class  upon  a  contingency ;  thus,  a  gift  to  children  and  to  a  class' 
who  attain  twenty-one,  or  to  such  children  as  attain  twenty-one,  ^^  ^^' 

is  a  gift  to  a  contingent  class,  and  will  only  vest  in  those  who 
attain  twenty-one,  though  there  may  be  a  gift  of  interest  or 
other  circumstances,  which  in  a  gift  to  a  class  upon  a  contin- 
gency, as,  for  instance,  at  twenty-one,  might  have  the  effect  of 
vesting  the  bequest.  Bull  v.  Pritcha/rd,  1  Rus&  213 ;  Bree  v. 
Perfect,  1  Coll.  128 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Stead  v. 
PlaU,  18  B.  60 ;  Uoyd  v.  LUryd,  3  K.  &  J.  20 ;  ThoTnae  v.  WU- 
berforce,  31  B.  299 ;  WiUiama  v.  HayiJiome,  6  Ch.  782;  Dewa/r 
V.  Brooke,  14  Ch.  D.  529  ;  see  Re  BuUey's  Estate,  11  Jur.  N.  S. 
791,  847;  Ootch  v.  Foster,  5  Eq.  311. 

If  the  gift  iS'  to  children  who  attain  twenty-one,  and,  if  but  Gontinftency 
one  child,  to  such  child,  the  contingency  of  attaining  twenty-one  into  the  gift 
will  not  be  imported  into  the  gift  to  a  single  child,  unless  it  is  ^^^"^"^ 
apparent  from  the  gift  over,  for  instance,  by  a  gift  over  **  if  no 
child  shall  live  to  attain  a  vested  interest,"  or  otherwise  that  no 
child  was  intended  to  take  a  vested  interest  at  birth.     Walker 
v.  Mower,  16  B.  365;  Johnson  v.  FovXds,  5  Eq.  268;  Be 
Fletcher ;  Dor^  v.  Fletcher,  53  L.  T.  813. 

2.  When  there  is  a  clear  gift,  an  additional  direction  to  pay,  Direction  as 
when  the  legatee  attains  a  given  age,  will  not   postpone  the  wilinot 
vesting,  the  gift  being  considered  debitvmi  in  presenti,  aolven-  ^tmc  when 

dv/m  in  fwtv/ro.  t^ere  is  a 

.  clear  gift. 

Thus,  a  gift  to  A.,  payable  at  twenty-one  is  vested,  and  it 
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Chap.  XXXV.  makes  no  difference  whether  the  gift  precedes  or  follows  the 

direction  for  payment,  provided  a  clear  immediate  gift  can  be 

found  in  the  will.     In  re  Bartholamew,  1    Mac.  &  G.  354; 

Shrimpton  v.  Shrimpton,  31  B.  425 ;  Maker  v.  Maker,  1  L.  & 

Ir.  22. 

Where  the  '^^^  difficulty  in  these  cases  is  to  decide  whether  there  is  a 

in  thfdirec-      substantive  gift  and  a  direction  to  pay,  or  whether  the  only 

tion  to  pay,      gift  is  in  the  direction  to  pay.    See  Shwm  v.  Hobba,  3  Dr.  93 ; 

SlUhen.''***'    Chaff&ra  v.  Abell,  3  Jar.  577 ;  Williams  v.  Clark,  4  De  G.  &  S. 

472 ;  Merry  v.  HiUt  8  Eq.  619 ;  see  In  re  Jobson ;  Jobaan  v. 

Richa/rdson,  44  Ch.  D.  154. 

Direction  to         Of  course,  when  there  is  a  clear  gift^  a  direction  to  accumu- 

iot^t^tm  21  ^^^  ^^^  interest  and  to  pay  the  principal  and  accumulations  at 

will  not  aflfect  twenty-one  will  not  affect  the  vesting.    Stretch  v.  Waikins,  1 

vested*  "    ^    Mad.  253 ;  Bleaae  v.  Burgh,  2  B.  226 ;  Breedon  v.  Tiigman,  3 

M.  &  K.  289. 
In  doubtfol  In  doubtful  cases  the  construction  may  be  assisted  by  refe* 

cOT^nffe^ncy      T^^<^  ^  other  limitations ;  thus,  where  there  was  a  gift  for  the 
may  ^  children  of  a  tenant  for  life,  to  be  paid  upon  their  attaining 

mdvUeversd.  twenty-five,  and  if  but  one  child,  the  whole  to  become  the  pro- 
perty of  such  only  child,  upon  his  attaining  twenty-five,  and  be 
transmissible  to  his  heirs,  executors,  or  administrators,  none  of 
the  children  took  vested  interests  before  twenty-five,  the  gift,  in 
the  event  of  there  being  an  only  child,  being  clearly  contingent 
Judd  V.  Jvddf  3  Sim.  525 ;  see  Hunter  v.  Jvdd,  4  Sim.  455 ; 
Merry  v.  Hill,  8  Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly  vested, 

this  may  show  that  a  gift  to  all  the  children  at  twenty-one 

was  meant  to  be  vested  too.    King  v.  laa^aoson,  1  Sm.  &  O. 

371. 

Paid  may  And  it  may  appear  from  the  context  that  the  words  **  to  be 

mean  vested.    ^^»  ^^^e  meant  to  refer  to  vesting  and  not  to  payment. 

Martvneau  v.  Rogers,  8  D.  M.  &  O.  328. 
Gift  to  be  3*  ^^^  ^™^  when  the  legacy  is  to  be  paid  must,  however,  be 

paid  at  a  time  certain;  that  is  to  say,  it  must  be  certain  that  the  time  will 

which  may  '  •" 

neyer  come  in  come  if  the  legatee  lives  long  enough.   No  doubt  it  is  uncertain 
life  is  whether  a  legatee  will  ever  attain  a  given  age,  but  since  be 

contingent.       ^^^^  attain  it  if  he  lives,  this  latter  contingency  is  disregarded. 
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**  When  the  time  annexed  to  the  payment  is  merely  eventual,  Chap,  xxxv. 
and  may  or  may  not  come,  and  the  person  dies  before  the  con* 
tbgeney  happens,  I  can  find  no  instance  in  this  Court  where  it 
has  been  held  that  the  legacy  at  all  events  should  be  paid."  It 
beeomesy  in  fact,  a  legacy  upon  condition,  for  ddss  incertus 
ooTidUionem  in  testamento  fadL  Thus,  a  legacy  to  A.  to  be 
paid  upon  marriage  is  contingent.  Atkins  v.  Hiccocks,  1  Atk. 
500 ;  JEUia  v.  EUie,  1  Sch.  &  L.  1 ;  Morgan  v.  Morgcm,  4 
De  G.  &  S.  164 ;  In  re  CcmtiUon'a  Minors,  16  Ir.  Ch.  301 ; 
Corr  v.  Corr,  L  R.  7  Eq.  397 ;  Malcolm  v.  O'OaUaghan,  2  Mad. 
349 ;  Taylor  v.  Lamhert,  2  Ch.  D.  177. 

But  if  interest  is  given  in  the  meantime,  the  legacy  will  be  Bat  a  gift  of 
vested,  though  given  upon  marriage.    Booik  v.  Booth,  4  Ves.  meantime 
399 ;  Vize  v.  Stoney,  1  D.  &  War.  337 ;  In  re  Wrey;  StuaH  v.  ^^^'* 
Wrey,  30  Ch.  D.  507. 

It  may  be  noticed,  however,  that    a   legacy  given  upon  Gift  upon 
marriage  may  be  held  upon  the  context  to  be  given  at  twenty-  ^^!^bn^  as  a 
one,  or  upon  marriage  under  twenty-one,  as  where  there  was  a  8^^**21,  or 
gift  to  parents  for  life,  and  then  to  their  children  if  then  of  age  'inder  21. 
or  married,  and  if  any  were  infants  at  the  death  of  their  parents, 
then  to  them  at  twenty-one,  if  sons,  or  on  marriage  if  daughters. 
Lamg  v.  Pugh,  1  Y.  &  C.  C.  719 ;  see  West  v.  West,  4  Qiflf.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to  pay 
or  divide : 

a.  If  the  postponement  of  division  or  payment  is  merely  on  Dilution  to 
account  of  the  position  of  the  property,  if,  for  instance,  there  is  {jfe  interest 
a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay  debts,  and  a  ^®***  **  ^^^' 
direction  to  pay  upon  the  decease  of  the  legatee  for  life,  or  after 
payment  of  the  debts,  the  gift  in  remainder  vests  at  once. 
Bennett's  Trust,  3  K  &  J.  280 ;  Strother  v.  Button,  1  De  Q.  & 
J.  675. 

h.  But  where  the  payment  is  deferred  for  reasons  personal  to  Direction  to 
the  legatee,  the  gift  will  not  vest  till  the  appointed  time.  uot  vest  till 

Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he  shall 
attain,  or  upon  attaining,  or  from  and  after  attaining  twenty- 
one,  will  not  vest  till  the  age  is  attained.  Havsooi  v.  Ghraham, 
6  Ves.  239  ;  Locke  v.  Lawh,  4  Eq.  372. 

5.  There  are,  however,  several  circumstances  which  may  have 


then. 


464 


VESTING. 


Contingent 
giftbe^mes 
vested  by 
severance. 


By  gift  of  the 

intermediate 

interest. 


Chap.  xxxv.  the  eflfect  of  vesting  a  gift  contingeDt  upon  attainiog  a  given 
age: 

a.  If  the  subject  of  the  gift  is  to  be  at  once  separated  fit>m 
the  rest  of  the  estate,  and  vested  in  trustees  to  be  for  the  benefit 
of  the  legatee,  though  the  interest  may  not  be  given  in  the 
meantime,  but  directed  to  accumulate  and  go  with  the  capital 
Love  V.  L'EstraTigey  5  B.  P.  C.  59  ;  Saunders  v.  VoMiier,  Cr.  & 
Ph.  240 ;  Greet  v.  Oreet,  5  B.  123 ;  Branstrom  v.  WiUeinson,  7 
Ves.  420  ;  Lister  v.  Bradley,  1  Ha.  10 ;  IngraTn,  v.  SuckLvng^  7 
W.  R  386 ;  In  re  Sevan's  Trusts,  34  Ch.  D.  716 ;  Brenrum  v. 
Brenna/n,  (1894)  II.  R  69. 

b.  If  the  interest  upon  the  legacy,  or  upon  the  legatee's 
presumptive  share,  is  given  to  the  legatee  in  the  meantime  till 
the  time  of  payment  arrives.  Hanson  v.  Graham,  6  Ves.  239  ; 
Harts  TrustSy  3  De  G.  &  J.  195 ;  Hardcastle  v.  HardcasUe, 
1  H.  &  M.  405 ;  Bell  v.  Cade,  2  J.  &  H.  122 ;  Bdding  v. 
StrugneU,  24  W.  R  339 ;  45  L.  J.  Ch.  208. 

This  rule  applies  in  the  case  of  deeds.  Mostyn  v.  BrurUon, 
17  Ir.  Ch.  153. 

(i.)  The  rule  applies  though  the  interest  may  be  given  subject 
to  charges  or  annuities.  Lane  v.  Goudge,  9  Yes.  225 ;  Jones  v. 
MackUvxdn,  1  Russ.  220 ;  Fotts  v.  Atherton,  28  L.  J.  Ch. 
486. 

(ii.)  Though  the  interest  may  be  expressed  to  be  given  for 
maintenance.  Harfs  Trusts,  3  De  G.  &  J.  195  ;  In  re  Btmn ; 
Isa/icson  v.  Webster,  16  Ch.  D.  47 ;  Scotney  v.  Lomer,  29 
Ch.  D.  535  ;  31  Ch.  D.  380 ;  Brenn^in  v.  Brenn/in,  swpra. 

(iii.)  It  makes  no  difference,  whether  the  interest  is  first 
given  up  to  a  given  time  and  then  the  principal,  or  vice  versd, 
at  any  rate,  if  the  age  fixed  is  either  twenty-one  or  some  later 
age,  but  such  as  to  indicate  that  the  testator  has  fixed  upon  it 
only  from  the  probable  incapacity  of  the  legatees  to  manage 
their  property  satisfactorily  earlier.  Wadley  v.  North,  3  Ves. 
864 ;  Westwood  v.  Southey,  2  Sim.  N.  S.  192 ;  Bii^  v.  Maybwry, 
33  B.  351 ;  Pearman  v.  Pea/rman,  33  B.  394 ;  Pearson  v. 
Dolmvam,,  3  Eq.  315;  see  /-n  re  Wrey;  Stuart  v.  Wrey,  30 
Ch.  D.  507. 

It  seems  doubtful  whether  Spencer  v.  Wilson,  16  Eq.  501 
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is  in  harmony  with  the  general  current  of  authority,  or  even  ^*P-  ^^▼' 
with  the  views  expressed  in  In  re  Peek's  Trusts,  ib.  221,  226. 

On  the  other  hand,  if  the  interest  is  given  up  to  a  very 
advanced  age,  and  the  principal  not  till  then,  it  is  more  doubtful 
whether  the  bequest  would  be  vested.  Batsford  v.  Kebbell,  3 
Vea.  363 ;  see  In  re  Bunn  ;  Isaacson  v.  Webster,  16  Ch.  D.  47 ; 
Scotney  v.  Lom^,  29  Ch.  D.  535  ;  31  Ch.  D.  380 ;  In  re  Wrey, 
supra. 

c.  It  seems  not  to  be  quite  clearly  settled  whether,  where  Effect  of 
there  is  a  discretion  to  trustees  to  apply  the  whole  or  part  j^^jy  ^^e 
of  the  interest  to  the  maintenance  of  the  legatees,  the  bequest  ™J®  **^  P*^ 
will  be  vested.     The  better  opinion  now  seems  to  be  that  it  interest. 
will.    Eccles  V.  Birkett,  4  De  G.  &  S.  105 ;  Rouse's  Estate,  9 
Ha.  649 ;  Fox  v.  Fox,  19  Eq.  286 ;  Pa/rroU  v.  Davies,  38  L.  T. 
N.  S.  52 ;  see,  however,  Pvlsford  v.  Hunter,  3  B.  C.  C.  416 ; 
Ashmore's  Trusts,  9  Eq.  99  ;  In  re  Ghrimskav/s  Trusts,  11  Ch. 
D.  406 ;  Wilson  v.  KnxxD,  13  L.  R  Ir.  349. 

It  has  been  suggested,  that  where  the  accumulated  surplus 
would  go  to  the  same  legatees  as  the  interest  and  capital,  the 
legacy  is  vested ;  but  where  the  surplus  income  is  either 
expressly  given  over,  or  would  not  follow  the  capital,  it  is  not ; 
80  that  a  gift  of  residue  in  such  a  case  would  be  vested,  whereas 
a  particular  legacy  would  not.  See  Pea/rson  v.  Dolman, 
3  Eq.  815.  But  qiUBre  whether  this  distinction  reconciles  the 
cases. 

But  a  discretion  either  to  apply  the  interest  to  maintenance  Cases  iu  which 
or  to  accumulate  it  will  not  vest  the  legacies :  Vaud/ry  v.  Oeddes,  ^terest  is  not 
1  R  &  M.  203 ;  nor,  perhaps,  will  a  discretion  to  apply  the  J^^^*"*  ^ 
whole  or  part  of  the  interest,  not  exceeding  a  fixed  sum,  to  contingent 
maintenance :  Merry  v.  Hill,  8  Eq.  619  ;  nor  will  the  gift  of  a 
fixed  sum  for  maintenance,  though  it  may  be  equivalent  to  the 
interest  of  the  legacy :  Bougkton  v.  Boughton,  1  H.  L.  406 ; 
Watson  v.  Hayes,  5  M.  &  Cr.  125  ;  Livesey  v.  Livesey,  3  Buss. 
287. 

And  the  gift  of  a  sum  for  maintenance  out  of  the  personal 
estate  not  exceeding  the  income  of  the  legacies  will  have  no 
effect  upon  vesting.  Wynch  v.  Wynch,  1  Cox,  433 ;  Rudge  v. 
WinnoM,  12  B.  357. 

T.W.  H  H 
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Chap.  XXXV.       A  discretionary  power  given  to  trustees  to  apply  the  income 

for  the  benefit  of  the  legatees,  to  the  exclusion  of  any  one  or 

more  of  them,  will  not  vest  their  shares.     In  re  Bamshavfs 

Trust,  15  W.  R.  378. 

EflTect  of  a  d.  Where  interest  is  given  only  for  a  portion  of  the  period 

for  a  portion     before  the   time  fixed  for  payment,  if,  for  instance,  legacies 

b«fowvMtine.  ^^  given  at  twenty-six,  with  interest  for  maintenance  during 

minority,  it  is  doutful  whether  the  gift  will  be  vested  ;  probably 

it  will  not  without  more.     See  the  remarks  in  Pearson  v. 

Dolman,  3  Eq.  315.     In  Dames  v.  Fisher,  5  B.  201 ;  Harmon 

V.  Grimwood,  12  B.  192 ;  Tatham  v.  Vernon,  29  B.  604,  there 

were  other  circumstances.     And  see  Hunter's  Trusts,  L  B. 

1  Eq.  295. 

It  may  be  noticed,  that  minority  properly  means  the  period 
before  the  attainment  of  twenty-one ;  though,  if  there  is  an  in- 
tention expressed  to  that  effect,  it  may  mean  the  whole  period 
during  which  the  testator  has  kept  the  legatee  out  of  the  pro- 
perty. Milroy  v.  MH/roj/y  14  Sim.  48 ;  Maddison  v.  Chajmuin, 
4  K.  &  J.  709 ;  3  De  G.  &  J.  536  ;  Fraser  v.  Fras&r,  1  N.  R 
430. 
Gift  of  e.  Of  course,  where  the  interest  is  not  given  in  the  meantime, 

contingent.       ^^t  is  itself  given  at  the  same  time  as  the  principal,  the  gift 

does  not  vest     Knight  v.  Knight,  2  S.  &  St  490 ;  Locke  v. 
Lamb,  4  Eq.  372. 
Distinction  /.  A  distinction  must  be  drawn  between  the  gift  of  a  sum  to 

between  fifift 

of  intere^        ^^ch  member  of  a  class  at  twenty-one,  with  a  gift  of  the  interest 

to^an ]n-^^^   upon  the  several  shares  in  the  meantime,  and  the  gift  of  an 

dividual  and     aggregate  fund  to  a  class  as  they  respectively  attain  twenty-one, 

aggregate         with  a  direction  that  the  whole  interest  is  to  be  applied  for 

A^claSJ^^       their  maintenance  in  the  meantime ;  in  the  latter  case,  as  the 

fund  is  to  be  kept  together,  and  the  whole  interest  applied  for 

maintenance,  nothing  will  vest  before  twenty-one.     PvJsford  v. 

Hunter,  3  B.  C.  C.  416;  Barker  v.  Lea,  T.  &  R  413;  In  re 

Aahmore'a  Trusts,  9  Eq.  99 ;  In  re  Parker  ;  Barker  v.  Barker, 

16  Ch.  D.  44;  In  re  Morris;  Salter  v.  A.-G.,  33  W.  R  895; 

Be  Martin;  Tuke  v.  Oilbert,  57  L.  T.  471 ;  In  re  Mervin; 

Mervin  v.  Grossman,  (1891)  3  Ch.  197 ;  see  In  re  Byrne,  23 

L.  R  Ir.  260 ;  In  re  Bevan's  Trusts,  34  Ch.  D.  716.    Perhaps 
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In  re  Orimahaw's  Trusts,  11  Ch.  D.  406,  may  be  supported  on  Chap.  XXXV. 
this  ground. 

g.  It  seems  a  gift  of  personalty  to  A.  till  B.  attains  twenty-  Whether  gift 
one,  and  then  to  B.,  will  not  give  B.  a  vested  interest.  SvMivan  ^  ^.'^^b.^ 
V.  EdgeU,  23  W.  R.  722  ;  though  it  will  where  there  is  anything  J^^^^^;*^^ 
to  show  that  A.  takes  in  trust  for  B.  on  the  principle  already  vested, 
stated,  aTite,  p.  454.    Lane  v.  Gowdge,  9  Ves.  225. 

h.  An  argument  in  favour  of  vesting  has  sometimes  been  based  Arguments  in 
upon  a  power  to  make  advances.     Vivian  v.  MiUs,  1  B.  315  ;  vesting. 
Harrison  v.  Grimwood,  12  B.  192 ;  Povm  v.  Burdett,  9  Ves. 
428 ;  Walker  v.  Simpson,  1  K.  &  J.  713  ;  see  Maiden  v.  Maine, 
2  Jur.  N.  S.  206. 

And  the  fact  that  the  gift  is  residuary  is  also,  it  is  said,  in 
favour  of  vesting.  Booth  v.  Booth,  4  Ves.  399 ;  see  anie,  p.  465, 
and  see  In  re  Wrey,  30  Ch.  D.  507,  at  p.  512. 

6.  Effect  of  a  gift  over  upon  vesting : 

a.  It  seems  a  mere  gift  over  upon  death  under  twenty-one  A  mere  gift 
will  not  have  the  effect  of  vesting  a  prior  gift  contingent  upon  deatlTbefore 
attaining  twenty-one,  though  the  point  is  doubtful.  Ridgway  v.  J!^®^  ^as 
Ridgvjay,  4  De  G.  &  S.  271 ;  Davies  v.  Fisher,  5  B.  201 ;  in  both  no  eflfect. 
which  cases  there  were  other  circumstances  which  alone  would 
have  been  sufficient  to  vest  the  gift ;  and  see  per  Sir  J.  Leach 
in  Bland  v.  Williams,  3  M.  &  K.  411.     The  remarks,  however, 
of  Sir  John  Leach  seem  to  be  based  on  the  theory  that  a  gift 
over  under  twenty-one,  the  prior  gift  being  at  twenty-one,  shows 
that  the  prior  gift  was  not  meant  to  be  vested.     The  truer  doc- 
trine appears  to  be,  that  a  gift  over  upon  death  under  twenty- 
one  neither  shows  that  the  prior  gift  was  meant  to  be  contin- 
gent, nor  has  the  effect  of  making  it  vested.     See  Be  Boater's 
Trusts,  4  K  R  131 ;  Malcolm  v.  O'CaUaghan,  2  Mad.  349 ;  In 
re  Payne,  25  B.  556. 

6.  But  where  the  gift  is  to  a  class  at  twenty-one,  followed  by  ^  ^^*^^  ^^ 

,    ,  .  ,  accruer  is  an 

a  clause  of  accruer  givmg  the  interests  of  those  dying  under  argument  for 

twenty-one  to  the  other  members  of  the  class  (a  direction  which  ^^  ^^' 

would  be  useless  if  the  shares  are  contingent  till  twenty-one), 

there  is  a  strong  argument  in  favour  of  vesting.    In  re  Edmond- 

son's  Estate,  5  Eq.  389 ;  see  In  re  Gunning's  Estate,  13  L.  R.  Jr. 

203. 
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Chap,  xxxv.       c.  It  seems  that  a  mere  gift  over  upon  the  death  of  any  of  the 
Gift  over         legatees  without  issue  will  not  vest  contingent  legacies.  Barker 

without  issae.   V.  Lea,  T.  &  R.  413. 

Gift  over  upon       d.  But  a  gift  over  upon  death  under  twenty-one,  and  without 

death  without   .  .,,         ^  .         ./v     ^  ^ 

issue  before      i^sue,  Will  vest  a  pnor  gift  at  twenty-one. 
vestinff^  ®^  The  testator  seems  to  imply  that  the  legacy  is  to  go  over  not 

upon  failure  to  attain  that  age,  but  only  in  the  events  mentioned, 

and  the  attainment  of  the  given  age  is  therefore  not  a  condition 

precedent  to  vesting.    Harrison  v.  Orimrwod,   12   B.   192 ; 

Bland  v.  Williams,  3  M.  &  K.  411  ;  Mwrkin  v.  PhUlipson,  ib. 

257;  Thmnson's  Trusts,  11  Eq.  146. 

Effect  of  gift         e.  But  if  the  gift  is  to  A.  for  life,  then  to  her  children  at 

death  of  the     twenty-one,  and  if  A.  dies  without  issue,  or  without  leaving  issue 

Ssue" unon^^^*  over,  the  gift  over  has  no  effect  upon  the  vesting,  since  it  may 

contingent       have  been  intended  to  provide  for  the  death  of  all  the  children 

bequests  to 

the  children,  before  the  tenant  for  life.  Walker  v.  Mower,  16  B.  365 ;  Wrang^ 
haw,*s  Trusts,  1  Dr.  &  Sm.  368 ;  Kidman  v.  Kidman,  40 
L.  J.  Ch.  359  ;  see  Wetherall  v.  WetheraU,  1  D.  J.  &  S.  134. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the  death 

of  the  tenant  for  life,  as  they  attain  twenty-one,  a  gift  over  on 

the  death  of  the  tenant  for  life  without  leaving  issue  will  afford 

a  strong  argument  in  favour  of  vesting,  since  it  is  ineffectual 

if  the  children  survive  the  parent  and  die  under  twenty-one. 

Bree  v.  Perfect,  1  Coll.  128  ;  In  re  Bevan's  Trusts,  34  Ch.  D. 

716. 

Gift  to  a  class       7.  When  the  gift  is  to  a  class  when  the  youngest  attains 

youngest         twenty-one,  it  is  clear  that  all  who  attain  twenty-one  will  take 

attains  21.       vested  interests.    Leeming  v.  Sherratt,  2  Ha.  14;  Parker  v. 

Sowerby,  1  Dr.  488 ;  see  4  D.  M.  &  G.  321 ;  Smith's   Will,  20 

B.  197  ;  see  Sanshury  v.  Read,  12  Ves.  75  ;  Ford  v.  Rawlins, 

1  S.  &  St  329 ;  In  re  Hunter's  Trust,  L.  R  1  Eq.  295. 

Whether  those      It  has,  however,  been  said,  that  those  who  die  under  twenty- 

djriBg  under      ^^^  ^yj  ^^^  ^^^  ^^^^  -^^^^^^  ^  ^  t,,^  ,^  ^^  ^  .  j,Ut 

excluded.         [ly  them  the  exact  point  does  not  appear  to  have  arisen  for 

decision,  and  to  import  the  contingency  of  attaining  twenty-one 

into  the  constitution  of  the  class  seems  contrary  to  principle. 

See  Coldecott  v.  Best,  W.  N.  1881, 150. 

At  any  rate,  in  such  a  case,  if  the  gifb  is  not  to  a  class,  but  to 
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individuals  samed,  they  take  vested    interests.      Cooper  v.  Chap,  xxxv. 
Cooper,  29  B.  229 ;  see  Re  Lyman's  Trust,  2  L.  T.  N.  S.  662. 

So,  too,  if  the  income  is  given  to  the  class  till  the  youngest 
attains  twenty-one,  and  then  the  principal,  they  all  take  vested 
interests.  Grove's  Trusts,  3  Giff.  575 ;  Re  And/rew,  8  L.  J. 
N.  of  C.  174  ;  see  Bovlton  v.  PUcher,  29  B.  633. 

And  if  there  is  a  clear  gift  to  the  class,  a  direction  that  it  is 
to  be  divided  when  the  youngest  attains  twenty-one  will  not 
postpone  the  vesting.  Knox  v.  WeUs,  2  H.  &  M.  674 ;  see 
HiUiard  v.  Fulford,  28  L.  T.  N.  S.  892 ;  42  L.  J.  Ch.  624  ; 
Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 

UI.  Gifts  to  children  contingent  upon  surviving  their 
parents. 

1.  In  many  cases  where  a  gift  to  children  has  been  made 
contingent  upon  their  surviving  their  parents,  the  Courts  have 
laid  hold  of  slight  ambiguities  to  give  them  vested  interests  at 
birth.  Most  of  the  cases  upon  this  subject  have  arisen  on  mar- 
riage settlements  where  there  is  a  strong  presumption  of  inten- 
tion to  provide  for  children  generally,  whereas  gifts  by  will  are 
mere  bounty.  Farrer  v.  Ba/rker,  9  5a.  743 ;  but  see  Jackson 
V.  Dover,  2  H.  ft  M.  209. 

It  is,  however,  now  clearly  settled  that  in  marriage  settle-  Words  of 

.  contingency 

ments,  as  in  wills,  words  of  contingency  must  have  their  full  must  have 
force,  and  the  Court  will  "lean"  in  favour  of  vesting  only  in  J^^  inset- 
cases  of  doubtful  construction.     Whatford  v.  Moore,  3  M.  &  Cr.  elements  as  in 
289 ;  Jeyes  v.  Savage,  10  Ch.  555  ;  see  In  re  Hamlet ;  Stephen 
V.  Cunninghami,  39  Ch.  D.  426. 

Thus,  a  gift,  after  life  interests  to  parents,  to  the  children  Gifts  to 
living  at  their  decease,  or  if  there  are  any  children  then  living  a^^Sr*^^"*^ 
to  such  children,  only  goes  to  those  who  survive  their  parents  ;  parents' 

death. 
a  fortiori,  if  provision  is  made  for  the  issue  of  children  who  die 

before  their  parents  leaving  issue.     Jeyes  v.  Savage,  supra  ;  In 

re  DeighUm's  Settled  Estates,  2  Ch.  D.  783. 

The  fact  that  the  word  "such ''  is  sometimes  omitted  in  some  Force  of  the 

of  the  limitations  will  not  cause  its  rejection,  if  it  occurs  in  the  ^^^  "  such." 

limitation  under  which  the  children  take.     Whatford  v.  Moore, 

3  M.  A;  Cr.  270 ;  Skipper  v.  Kin>g,  12  B.  29 ;  Wilson  v.  Mount, 

19  B.  292. 
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But,  it  would  seem,  it  may  be  rejected,  if  it  appears  ou  the 
whole  will  that  it  is  incorrectly  used.  Howgrave  v.  Cartier, 
3  V.  &  B.  79  ;  see  Rye  v.  Rye,  1  L.  R.  Ir.  413  ;  Dowglass  v. 
Waddell,  17  L.  R  Ir.  384. 

And  if  the  parent  has  power  to  pay  over  their  shares  to  auch 
children  io  his  lifetime,  the  contingency  of  surviving  the  parent 
will  be  rejected,  since  the  testator  cannot  have  meant  shares 
paid  to  children  who  die  before  their  parents  to  be  returned. 
Powis  V.  Bv/rdett,  9  Ves.  428 ;  Walker  v.  Simpson,  1  K.  &  J. 
713. 

Where  the  interest  was  given  for  the  maintenance  of  such 
children  as  should  be  living  at  the  parents'  decease  until  they 
should  attain  twenty-one,  followed  by  a  gift  to  the  children 
when  they  attained  twenty-one,  it  was  held  that  children  who 
attained  twenty-one  took  vested  interests,  though  they  pre- 
deceased their  parents.     Bradley  v.  Barlow,  5  Ha.  589. 

Where  a  testatrix,  after  giving  a  power  to  appoint  by  will  to 
issue,  gave  the  property  in  default  of  appointment  to  such  issue, 
it  was  held  that  the  term  "  such  issue  "  included  all  the  issue, 
and  not  merely  those  who  sprvived  their  parent.  In  re  HuUd^ 
inaon;  Alexander  v.  JoUey,  55  L.  J.  Gh.  574  ;  54  L.  T.  527. 

2.  And  there  may  be  sufficient  evidence  of  intention  to  show 
that  children  dying  before  their  parents  were  to  take  vested 
interests,  though  the  original  gift  is  contingent  upon  their  sur- 
viving them. 

Thus,  if  there  is  a  direction  that  children  are  to  take  vested 
interests  at  twenty-one,  or  upon  marriage,  ''though  such 
respective  times  may  happen  before  the  parents'  decease,**  the 
prior  gift  is  controlled.    Dalton  v.  Hill,  10  W.  R.  396. 

The  same  is  the  case,  if  the  shares  of  the  children  are  ex- 
pressly referred  to  by  the  testator  as  payable  in  their  parents' 
lifetime,  and  directed  not  to  be  paid  till  their  deatha  Jackson 
V.  Dover,  2  H.  &  M.  209. 

But  the  mere  fact,  that  the  interests  are  to  be  vested  at 
twenty-one,  but  not  to  be  transferred  till  after  the  parents' 
death,  will  not  give  children  dying  before  their  parents  vested 
interests,  the  word  vested  being  read  as  equivalent  to  payable. 
Williams  v.  Haythome,  6  Oh.  782. 
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But  if  the  direction  is  that  children,  who  attain  twenty-one,  Ch^p-  XXXV. 
or  die  under  that  leaving  issue,  are  to  take  vested  interests,  the 
direction  will  control  the  contingency,  and  children  who  attain 
twenty-one  and  die  before  their  parents  will  take  vested  interests. 
Williams  v.  Rvsaell,  10  Jur.  N.  S.  168. 

3.  So,  too,  children  will  take  vested  interests  before  their  Gift  to 

parents'  death,  if  the  property  is  given  over  in  events  which  survive  their 

do  not  include  the  death  of  some  of  the  children  over  twenty-  ^"^^d  by 

one  in  their  parents'  lifetime,  so  that  in  that  event  the  property  ^®  ^?^^  ®^ 

^  r    r-    J    the  gift  over. 

would  be  undisposed  of  Perfect  v.  Lord  Curzoii,  5  Mad.  442  ; 
Torres  v.  Franco,  1  R.  &  M.  649  ;  SwaUow  v.  Binna,  1  K.  &  J. 
417  ;  Dixon  v..Bark8hire,  34  B.  537 ;  In  re  Knowlea;  Nottage 
V.  Buxton,  21  Ch.  D.  806. 

4.  In  cases,  where  there  is  a  gift  to  a  class  of  children,  if  any  Gift  to  a  cla88 
children  survive  their  parents,  it  is    clear,  that  unless  some  ^^ncy. 
children  survive  th^  parents  the  gift  never  arises.     Hotchkin  v. 
Hurafrey,  1  Mad.  65  ;  Fitzgerald  v.  Field,  1  Russ.  430. 

But  the  contingency  will  not,   without  express  words,   be  Tkecou- 
imported  into  the  constitution  of  the  class,  so  that  if  the  con-  ^^^" 
tinsency  happens  all  members  of  the  class  will  take  whether  imported  into 

^       ^        t^r  theconsUtu- 

tliey  survive  the  contingency  or  not ;  thus,  if  there  is  a  gift  to  tion  of  the 
A.  for  life,  and  then  if  he  die  leaving  a  child,  to  his  children  as 
tenants  in  common,  and  one  child  survives  A.,  all  his  children, 
whether  they  survive  him  or  not,  will  take.  BovMon  v.  Beard, 
3D.  M.&G.  608;  M^LackUmv.  Taitt,  28  B.  407;  2D.F.&J. 
449  ;  Re  Oratwicke,  35  B.  315 ;  Re  OrUha/r's  Settlerfiefnt, 
20  Eq.  711 ;  Oodda/rd*8  Trusts,  I.  R  5  Eq.  14 ;  see  Blasson 
V.  Blasson,  2  D.  J.  &  S.  665 ;  Taylor  v.  Oraham,  3  App.  0. 

1287. 

Similarly,  powers  of  raising  different  sums  according  to  the 
number  of  children  a  man  may  have,  will  not  be  limited  to 
mean  the  number  of  children  capable  of  taking.  Knapp  v. 
Knapp,  12  Eq.  238  ;  In  re  Verschoyle's  Trusts,  3  L.  R  Jr.  43  ; 
see  Rye  v.  Rye,  1  L.  R  Jr.  413. 

But  if  the  gift  is  to  the  children  of  A  if  he  leaves  any  him  Effect  of  gift 
surviving,  and  there  is  a  gift  over  if  A.  leaves  no  children  him  ^J^^  cSws'"* 

survivins:,  it  would  seem  only  children  surviving  A  would  take.  *'"'vive  the 
^^  •'  continffency. 

Winn  v.  Fenwick,  11  B.  438  ;  Wilson  v.  Mount,  2  W.  R  448 ; 
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Chap.  XXXV,  19  B.  292  ;  Stevem  v.  PUe,  30  B.  284 ;  StolwoHhy  v.  Sancroft, 

12  W.  R.  635. 
The  word  Of  course,  if  the   rift  is  in  the  event  of  there  being  any 

"such**  will  .  . 

not  be  sup-       children  surviving  at  a  pai*ticular  time  to  "  such  "  children,  only 
^iSf  ^°^*^    those  who  survive  the  contingency  can  take,  but  the  Court  will 
contingent.       not  supply  the  word  **  such  "  if  it  does  not  occur  in  the  limita- 
tion under  which  the  children  take,  so  as  to  cut  down  the  class, 
though  the  omission  may  be  accidental.     Woodcock  v.  DvJce  of 
D(yr8et,  3  B.  C.  C.  569,  corrected  in  3  V.  &  B.  83 ;  King  v.  Hake, 
9  V«fi.  439  ;  Stolworthy  v.  Sanoroft,  12  W.  R  635. 
Contingency         If  there  is  a  gift  in  remainder  or  upon  a  contingency  to  a 
reflected    c     ^i^^^  which   would    give    the    members  of   the  class  vested 
interests  immediately,   or  upon  the  happening  of  the  contin- 
gency, and  there  is  a  direction  that  if  there  be  but  one  child 
living  at  the  period  of  distribution,  or  when  the  contingency 
happens,  the  whole  is  to  go  to  that  child,  the  contingency  of 
being  then  living  has  in  several  cases  been  reflected  back  into  the 
constitution  of  the  original  class.    Smith  v.  Vaughan,  8  Yin. 
Ab.  381,  tit.  Devise  (Z.  c),  pi.  32;  Spencer  v.  BuUock,  2  Ves.  Jun. 
687  ;  Madden  v.  Ikin,  2  Dr.  &  S.  207  ;  Leiuia  v.  Templer,  33 
B.  625 ;  Cooper  v.  Macdxmald,  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled  beyond 
dispute  in  the  face  of  Kimherley  v.  Tew,  4  D.  &  War.  139. 
To  what  the  ^*  When  there  is  a  gift  after  prior  interests  to  persons  "  thea 
word  "then"  Jiving,"  the  word  then  refers  most  naturally  to  the  last  ante- 
cedent ;  thus,  in  the  case  of  a  gift  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  a  clsuss  "  then  living,''  the  word  then  refers 
to  B.'s  death,  whether  he  dies  before  A.  or  not.  Archer  v. 
Jegon,  8  Sim.  446 ;  WoUastons  SetUemeTvt,  27  B.  642  ;  Fovns 
V.  MaUhewa,  11  W.  R  662 ;  Olney  v.  Bates,  3  Dr.  319 ;  Heaa- 
man  v.  Pearse,  7  Ch.  660 ;  Re  Milne ;  Grant  v.  HeyshaTn,  56 
L.  T.  852 ;  67  L.  T.  828 ;  Palmer  v.  Orpen,  (1894)  1  I.  R  32. 

On  the  other  hand,  if  the  object  of  the  testator  is  not  to 
limit  successive  interests,  but  to  provide  for  personal  enjoyment 
by  the  legatees  by  substituting  for  persons  dying  before  the 
period  of  enjoyment  a  class  of  persons  then  living,  the  word 
then  refers  most  naturally  to  the  period  of  enjoyment  Harvey 
V.  Harvey,  3  Jur.  949 ;  Hetherington  v.  Oakman,  2  Y.  &  C.  C. 
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299 ;  6iU  v.  Ba/rrett,  29  B.  873  ;  see,  too,  Headman  v.  Pearse,  Chap,  xxxv, 
7  Ch.  275. 

It  may  be  noticed  tliat  in  a  gift  to  several  persons  nominatim 
and  their  children  then  living,  the  contingency  of  being  then 
living  will  not  be  applied  to  the  parents  as  well  as  the  children, 
unless  there  is  something  to  show  that  parents  and  children 
were  to  form  one  homogeneous  class.  BurreU  v.  Baakerfieldy 
11  B.  255 ;  Cormack  v.  Copoua,  17  B.  397  ;  Twmer  v.  Hudson, 
10  B.  222. 

In  a  marriage  settlement  where  lands  were  limited,  after  a 
life  ^interest,  to  "  all  and  every  or  any  one  or  more  child  or 
children,  or  any  grandchild  or  grandchildren  or  other  issue  then 
in  being  of  the  said  intended  marriage  "  as  the  settlor  should 
appoint,  it  was  held  that  then  only  referred  to  the  gmndchildren. 
Leader  v.  Duffey,  17  L.  R  Ir.  279  ;  13  App.  C.  294. 

For  cases  in  which  the  words  "  then  living "  may  be  con-  Construction 
strued  as  referring  to  the  stirpes,  see  Cooper  v.  MacdoTiald,  16  *'then 
Eq.  258 ;  and  see  Survivors.  ^''^«-" 

IV.  Vesting  of  interests  under  powers  of  appointment. 

Where  there  is  a  gift  to  certain  persons  as  A.  shall  appoint,  From  what 
or  a  power  to  appoint  certain  property,  and  a  gift  in  default  of  takL^under 
appointment,  the  persons  to  take  in  default  of  appointment  take  *  P?]|^®^  ^^® 
vested  interests  at  the  testator's  death,  subject  to  be  divested  interests. 
by  the  exercise  of  the  power.    Doe  d.  WiUis  v.  Martin,  4i  T.  R. 
39 ;  Feame,  C.  R  225 ;  In  re  Wcure;  CwmberUge  v.  Cumber' 
lege- Ware,  4i5  Ch.  D.  269. 

Thus,  a  gift  to  children  as  A.  shall  by  will  appoint  vests  in 
all  the  children,  but  an  appointment  of  the  whole  in  favour  of 
an  only  surviving  child  is  good.  Woodcock  v.  Ben/neck,  4i  B. 
190 ;  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
question  arises,  whether  the  appointees  are  to  be  considered  as 
taking  under  the  original  will  or  under  the  pow^er. 

It  seems  clear,  that  where  the  will  authorises  an  appointment 
among  persons,  who  would  not  all  take  in  default  of  appoint- 
ment, the  appointees  take  under  the  exercise  of  the  power. 
Lee  V.  Olding,  25  L.  J.  Ch.  580 ;  2  Jur.  N.  S.  850 ;  Vizard^a 
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Chap.  XXXV.  Trusts,  L.  R  1  Cb.  588 ;  Sweetapple  v.  Horlock,  48  L  J.  CL 

660 ;  11  Ch.  D.  745. 

Even  if  the  power  is  merely  distributive,  so  that  the  pereons 
to  take  under  the  appointment  and  in  default  are  the  same, 
they  take,  nevertheless^  under  the  exercise  of  the  power,  and 
not  under  the  instrument  creating  it  De  Serve  v.  CZorie,  18 
Eq.  587. 

Where  a  person  on  his  marriage  covenants  to  settle  a  share 
to  which  he  is  entitled  in  default  of  appointment,  and  the 
donee  of  the  power  subsequently  appoints  to  him,  the  covenant 
is  not  void  under  section  91  of  the  Bankruptcy  Act,  1869,  as 
relating  to  property  in  which  the  bankrupt  had  no  interest  at 
the  date  of  his  marriage.    JZe  Andrews'  Trusts^  7  Ch.  D.  635. 
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PERPETUITY  AND  ACCUMULATION. 


A  TESTATOR  cannot  direct  his  property  not  to  be  used  at  all        Cl^p. 
for  a  certain  time ;  for  instance,  he  cannot  direct  his  house  to  be 


bricked  up  for  twenty  years.     In  such  a  case  there  is  an  intes-  bri^ap 
tacy  during  the  twenty  years.    Brown  v.  Bwrdett,  21  Ch.  D.  ^^^'^^ 
€67. 

A  gift  for  the  maintenance  of  horses  and  dogs  living  at  the  Gift  for 
testator's  death  is  not  void  for  remoteness.      In  re  Deem;  ©f  animals. 
Cooper-Dean  v.  Stevevs,  41  Ch.  D.  552. 

A  limitation  by  way  of  executory  devise  is  void  as  too  remote.  Rule  ag^iinst 
if  it  is  not  to  take  effect  until  after  the  determination  of  one  or  stated. 
more  lives  in  being  and  upon  the  expiration  of  twenty-one  years 
afterwards,  as  a  term  in  gross  and  without  reference  to  the  in- 
fancy of  any  person  who  is  to  take  under  such  limitation,  or  of 
any  other  person,  allowance  for  gestation  being  made  only  in 
those  cases  where  it  actually  exists.  Caddl  v.  Palmer,  1  CI. 
&  F.  372. 

The  fact  that  the  executory  interest  is  given  to  an  ascertained 
person  so  that  he  and  the  present  owner  of  the  estate  can 
together  make  a  good  title  within  the  limits  of  perpetuity  does 
not  make  the  executory  interest  valid  if  the  event  upon  which 
it  is  to  take  effect  is  too  remote. 

Thus,  a  covenant  in  a  conveyance  of  land  to  reconvey  in 
certain  events  not  limited  in  time  or  an  unlimited  right  of  re- 
entry is  void  for  remoteness.  London  and  Sovih  Western 
RaHway  v.  Oomm,  20  Ch.  D.  562 ;  Dunn  v.  Flood,  25  Ch. 
D.  629;  28  Ch.  D.  586;  Mackenzie  v.  ChUdera,  48  Ch. 
D.   at  p.   279,  overruling  Birminghami  Canal  Company  v. 
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Chap. 
XXXYI. 


How  far  the 
rale  applies 
to  charities. 


Gift  of  English 
leaseholds. 


Direction  to 
buy  land  in 
foreign 
country  to  be 
settled  on 
remote  uses. 

To  what  rules 
legal  re- 
mainders are 
subject. 

Legal 

remainder  to 
unborn  son  of 
unborn  person 
void. 


CaHwright,  11  Ch.  D.  421.     See  In  re  Adams,  24  Ch.  D.  199  ; 
27  Ch.  D.  394. 

Property  cannot  be  given  to  a  charity  on  an  event  which  is 
too  remote.  Company  of  Pewterers  v.  Oovemors  of  Christ^ s^ 
Hospital,  1  Vera.  161. 

But  property  which  has  been  given  to  one  charity  can  be 
given  over  to  another  on  a  remote  event.  Christ's  Hospital  v. 
Chrainger,  16  Sim.  83 ;  1  Mac.  &  G.  460  ;  In  re  Tyler ;  Tyleir 
v.  Tyler,  (1891)  3  Ch.  252. 

And  property  can  be  given  to  a  charity  for  a  limited,  though 
uncertain,  period,  the  undisposed-of  interest  forming  part  of  the 
testator's  estate.  Walsh  v.  Secretary  of  State  for  India,  lO 
H.  L.  367 ;  In  re  Randell ;  RandeU  v.  Diocon,  38  Ch.  D.  213. 

But  where  property  has  been  given  absolutely  to  a  charity,  a. 
testator  cannot  add  a  proviso  for  cesser  on  an  event  which  may 
be  too  remote.  In  re  Bowen  ;  Lloyd  Phillips  v.  Davis,  (1893) 
2  Ch.  491. 

A  gift  by  a  foreign  will  of  leaseholds  in  England  is  governed 
by  the  rules  of  English  law  relating  to  perpetuity  and  accumu- 
lation.   Freke  v.  Lord  Ca/rhery,  16  Eq.  461. 

A  direction  to  lay  out  money  in  the  purchase  of  land  in 
Scotland,  to  be  settled  to  uses  which  are  good  according  to 
Scotch  law,  but  would  be  void  for  remoteness  in  England,  is 
valid.    Fordyce  v.  Bridges,  2  Ph.  497, 515. 

It  has  been  decided  (after  much  conflict  of  opinion)  that  l^al 
remainders  are  subject  to  the  rule  against  perpetuities.  In  re 
Frost;  Frost  v.  Frost,  43  Ch.  D.  246. 

They  are  also  controlled  by  an  analogous  doctrine,  that  na 
estate  by  way  of  remainder  can  be  limited  to  the  imborn  child 
of  an  unborn  person,  whether  such  estate  is  expressly  limited 
to  tAke  effect  within  the  limits  of  perpetuity  or  not ;  so  that, 
for  instance,  in  a  limitation  to  A.  an  unmamed  person  for  life, 
remainder  to  his  first  son  for  life,  remainder  to  the  first  son  of 
the  first  son  of  A.,  born  in  A.'s  life,  or  within  twenty-one  years 
afterwards,  in  fee,  the  ultimate  remainder  in  fee  would  be  bad, 
though  clearly  within  the  limits  of  perpetuity.  2  Rep.  51a.  ; 
10  Rep.  506. ;  Monypenny  v.  Bering,  2  D.  M.  &  Q.  145  ; 
Whitl^  V.  Mitchell,  42  Ch.  D.  494 ;  44  Ch.  D.  85. 
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In  applying  the  rule  against  perpetuities,  the  state  of  things       ^^iJS; 
■existing  at  the  testator's  death,  and  not  at  the  date  of  the  will. 


is  to  be  looked  at     Vanderplank  v.  King,  3  Ha.  17 ;  Cattlin  be  applied 
V.  Bromn,  11  Ha.  382 ;  Peard  v.  Kekewich,  15  B.  173.  Jhin^^*^-''* 

But  possible  and  not  actual  events  are  to  be  considered,  and,  "igat  the 

.         -  .  .  .  testator's 

therefore,  if  at  the  testator's  death  a  gift  might  possibly  not  death, 
have  vested  within  the  proper  time,  it  will  not  be  good,  because,  Poasible  not 

.  ,        actual  events 

as  a  matter  of  fact,  it  did  so  vest.    Lord  Dungannon  v.  Smith,  are  to  be  con- 
12  CI.  &  F.  546 ;  see  In  re  Roberts ;  Repington  v.  Roberta-  ^  ^ 
Gawen,  19  Ch.  D.  620;  Abbiss  v.  Bwmey ;  In  re  Finch,  17 
Ch.  D.  211 ;  In  re  Ha/rvey ;  Peek  v.  Savory,  39  Ch.  D.  289 ;  In 
Te  Wood;  TuUeU  v.  ColviUe,  (1894)  2  Ch.  310;  3  Ch.  381. 

The  fact  that  a  woman  is  past  the  age  of  child-bearing  at  the  That  a  woman 
date  of  the  will,  or  death,  is  not  to  be    considered,  and   the  bearing  may 
chance  of  such  a  woman  having  children  is  a  possible  event  for  ^^at^l^*^ 
the  purposes  of  determining  whether  a  gift  is  void  for  perpetuity  •▼oat  within 
or  not.    Jee  v.  Audley,  1  Cox,  324  ;  In  re  Sayer*8  Trusts,  6 
Eq.  319 ;  In  re  Dawson;  Johnstons, Hill,  39  Ch.  D.  155  ;  not 
following  Cooper  v.  Lanroche,  17  Ch.  D.  368. 

Any  gift  not  being  charitable,  the  object  of  which  is  to  tie  up  Gift  tending 
property  for  an  indefinite  time,  is  void ;  as,  for  instance,  a  devise  perty  for  an^* 
of  land  to  the  ti-ustees  of  the  Penzance  Library,  to  hold  to  them  J?^®^."^*® .  ^ 
and  their  successors  for  ever,  for  the  maintenance  and  support 
of  the  library.     Came  v.  Long,  2  D.  F.  &  J.  75 ;  Thomson  v. 
JSuxJcespewr,  1  D.  F.  &  J.  399 ;  Yeap  Cheah  Neo  v.  On^  Cheng 
Neo,  L.  R.  6  P.  C.  381 ;  In  re  Clwrk's  Trust,  1  Ch.  D.  497 ;  J2e 
DuUon,  4  Ex.  D.  54 ;  In  re  Skeraton^s  Trusts,  W.  N.  1884, 174; 
Hoa/re  v.  Hoare,  56  L.  T.  147. 

So,  too,  a  restriction  upon  alienation  beyond  lives  in  being 
and  twenty-one  years  after,  is  bad.  Armitage  v.  Coates,  35  B. 
1 ;  In  re  Tease's  Settlement,  10  Eq.  564 ;  In  re  Cunyng- 
Jumve^s  Settlement,  11  Eq.  324;  In  re  Michael's  Trusts,  46 
L.  J.  Ch.  651. 

It  has  been  suggested  that  a  restraint  upon  anticipation  in  Bestraint 
the  case  of  a  married  woman  ought  to  be  treated  as  an  ezcep-  ^^^  ^^' 
tion  to  the  rule  against  perpetuity,  as  the  object  of  the  restraint 
is  to  preserve  for  the  married  woman  the  beneficial  enjoyment 
of  her  property.  In  re  Ridley  ;  Buckton  v.  Hay,  11  Ch.  D.  645. 
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Chap. 


Deyise  npon 
remote  event. 


Whether 
limitations 
subseqnent  to 
an  estate  tail 
can  1)6  too 
remote. 


The  testis 
that  they 
mnst  be 
barrable  as 
long  as  they 
subsist. 


The  tmsts  of 
a  term  pre- 
cedent to  an 
estate  tail 
may  be  void 
for  remote- 
ness. 


It  is  clear  that  a  devise  of  property  to  a  Darned  person  to  take 
effect  upon  a  remote  event  is  void.  See  Bankes  v.  Hclvne^  1 
Ross.  394  n. ;  Lewis  v.  Templer,  33  B.  625 ;  Commiasianers  of 
Donationa  v.  De  aifford,  1  D.  &  War.  246,  254 

Where  a  lease  for  fifty-four  years  was  bequeathed  for  life 
with  remainders,  followed  by  a  direction  upon  the  expiration  of 
the  lease  to  convey  freeholds  of  the  testator  upon  the  same 
trusts,  it  was  held  that  the  direction  was  not  void  for  perpetuity. 
Wood  V.  Drew,  33  B.  610. 

No  questions  with  regard  to  remoteness  can  arise  on  limita- 
tions subsequent  to  an  estate  tail,  provided  the  subsequent 
limitations  must  take  effect,  either  during  the  existence  of  the 
estate  tail  or  at  the  moment  of  its  determination.  Cole  v. 
SeweU,  4  D.  &  War.  1 ;  2  H.  L.  186  ;  Doe  d.  Winter  v.  Perratf, 
9  CI.  &  F.  606  ;  Heaaman  v.  Pearse,  7  Ch.  276. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  limita- 
tions are  such,  that  they  must  take  effect  during  the  existence 
of  the  estate  tail,  or  at  the  moment  of  its  determination,  or  not 
at  all,  they  are  always  barrable,  and  therefore  do  not  tend  to 
restrain  the  free  disposal  of  property. 

And  the  converse  follows,  that,  if  the  subsequent  limitations 
are  not  always  barrable,  they  will  be  subject  to  the  rules  of 
remoteness.  The  rule  is  sometimes  laid  down  absolutely,  that 
no  limitations  after  estates  tail  are  too  remote,  but  it  can  only 
be  accepted  with  the  qualification  above  laid  down.  Otherwise, 
by  means  of  limitations  of  equitable  remainders  which  do  not 
fail  by  failure  of  the  prior  estates,  and  are  not  barrable  after  the 
estate  tail  has  determined,  property  might  possibly  be  tied  up 
for  an  almost  indefinite  time. 

There  seems  to  be  no  express  decision  on  the  point,  but  the 
rule  as  above  laid  down  is  involved  in  the  decision  in  Lady 
Laneshorough  v.  Fox,  Ca.  t.  Talb.  262;  TregonweU  v, 
SydenhaTa,  3  Dow,  194. 

Where  interests  are  precedent  to  estates  tail,  they  are,  of 
course,  not  barrable,  and  the  ordinary  rules  of  perpetuity  apply. 
Therefore,  where  a  term  precedent  to  estates  tail  is  limited  to 
trustees,  upon  trusts  which  are  too  remote,  the  trusts  are  void. 
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Case  V.  Droaier,  2  Kee.  764 ;    5  M.  &  Cr.  246 ;  Cochrane  v.       J^^ 
Cochrcme,  11  L.  R.  Jr.  361.  

And  \9here  the  term  is  precedent  this  will  be  the  case,  even 
though  the  event  in  which  the  trusts  are  to  be  executed  would 
become  impossible  if  the  subsequent  estates  tail  were  ban*ed. 
Sykea  v.  Sykea,  13  Eq.  56. 

Similarly,  powers  not  strictly  precedent  to,  but  concurrent  Concurrent 
with,  an  estate  tail,  for  instance,  powers  to  accumulate  during 
the  minorities  of  any  persons  entitled  under  the  limitations  of 
the  will,  whether  the  accumulations  are  expressly  carried  over 
or  not,  or  to  enter  and  manage  the  property,  are  void.  Ma/rslwU 
V.  HoUowayy  2  Sw.  432 ;  Lord  Soutkampton  v.  Ma/rqwis  of 
Hertford,  2  V.  &  B.  64 ;  Browne  v.  SUmghton,  14  Sim.  369 ; 
Turvin  v.  Neivcome,  3  E.  &  J.  16 ;  Floyer  v.  BanJcee,  8  Eq. 
114. 

But  a  trust  for  accumulation  for  the  purpose  of  paying  oflf  Trust  for 

accumulation 

debts  or  incumbrances  upon  the  estate  of  the  testator  is  vahd.  to  pay  debts 
Lord  Southa/mpton  v.  Marquis  of  Hertford,  2  V.  &  B.  54,  65 ;  ^*  ^^  ' 
Ba4;e7nan  v.  Hotchkvn,  10  B.  426  ;  Brigga  v.  Earl  of  Oxford,  1 
D.  M.  &  G.  363. 

And  a  direction  to  accumulate  a  fund  till  it  reaches  a  certain  A  direction  to 
amount,  and  then  to  apply  it  for  the  benefit  of  certain  named  till  a  fund 
persons  for  their  lives,  and  the  life  of  the  survivor,  is  not  void  ^ytain  sum. 
for  perpetuity,  if  the  fund,  whether  it  has  reached  the  amount 
directed  or  not,  is  to  be  divided  at  the  death  of  the  survivor. 
Oddie  v.  Brovm,  4  De  G.  &  J.  179. 

No  doubt  powers  of  sale  and  leasing  would  be  void,  if  the  Power  of  sale 

and  leasinfif. 

testator  clearly  shows  that  he  intended  them  to  subsist,  or  to 
arise  beyond  the  limits  of  perpetuity ;  see  Ware  v.  Polhill, 
11  Ves.  257 ;  Hale  v.  Pew,  25  B.  335 ;  Ooodier  v.  Johnson,  18 
Ch.  D.  441,  446. 

But  powers  of  sale,  whether  collateral  or  subsequent,  though 
given  in  general  terms  in  a  settlement  containing  limitations 
for  life,  with  remainders  in  fee  or  in  tail,  with  an  ultimate 
remainder  in  fee,  are  good,  because  the  power  is  spent  as  soon 
as  the  object  of  the  settlement  is  at  an  end  by  the  absolute 
interest  vesting  in  possession.  Biddle  v.  Perkins,  4  Sim.  135 ; 
Nelson  v.  CaUow,  15  Sim.  353 ;  Wamng  v.  Coventry,  1  M.  &  E. 
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Trast  for  sale 
may  be  void. 


Gift  to  persons 
who  must  be 
living  at  the 
testator's 
death  and  at 
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Gift  for  Ufe 
to  unborn 
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tenant  for  life 
is  good. 


Gross  limita- 
tion between 
unborn 
tenants  for 
Ufe. 


249 ;  Lcmtsbery  v.  Collier,  2  K.  &  J.  709 ;  Taite  v.  Swinstead^ 
26  B.  525 ;  In  re  Lord  Suddey  and  Baines  d  Co.,  (1894)  1  Ch. 
334. 

A  trust  for  sale  if  it  arises  on  a  remote  event  is  void,  but  the 
invalidity  of  the  trust  for  sale  will  not  destroy  the  rights  of  the 
persons  to  take  the  proceeds  if  they  are  ascertained  within  the 
proper  limits.  In  re  Daveron;  Bowen  v.  ChurchUl,  (1893)  3 
Ch.  421 ;  OoodAer  v.  Edmv^nds,  (1893)  3  Ch.  465  ;  Inre  Wood; 
TvUett  V.  ColviUe,  (1894)  2  Ch.  310 ;  3  Ch.  381. 

The  vesting  of  property  may  be  postponed  for  any  length  of 
time,  provided  it  must  ultimately  vest^  if  at  all,  in  persons  bom 
at  the  death  of  the  testator,  and  living  at  the  time  of  vesting, 
since  in  such  a  case  it  must  vest  absolutely  within  lives  in 
being.    Lachlan  v.  Reynolds,  9  Ha.  796. 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  in 
persons  bom  within  lives  in  being  at  the  testator's  death,  and 
living  when  the  event  happens,  if  it  may  not  so  vest  within 
lives  in  being  and  twenty-one  years  afterwards.  Jee  v.  AnMey, 
1  Cox,  324 ;  see  Garland  v.  Brown,  10  L.  T.  N.  S.  292 ;  In  re 
Hargreavea;  Midgley  v.  TaMey,  43  Ch.  D.  401;  ovemiling 
Avem  V.  Lloyd,  5  Eq.  383  ;  see,  too,  Stuart  v.  CockerM,  7  Eq. 
363. 

A  limitation  for  life  to  the  unborn  children  of  a  tenant  for 
life,  or  to  the  descendants  of  two  tenants  for  life,  is  good.  Avem 
V.  Lloyd,  6  Eq.  383 ;  StuaH  v.  Cockerell,  7  Eq.  363 ;  see  5  Ch. 
713;  Hanvpton  v.  Holrrvan,  6  Ch.  D.  183;  In  re  Roberta; 
Re'pington  v.  Roherts-Oawen,  19  Ch.  D.  520 ;  overruling  Hayes 
V.  Hayes,  4  Buss.  311. 

There  appears  to  be  no  doubt  that  cross  limitations  for  life 
between  unborn  tenants  for  life  would  be  valid,  and,  moreover 
that  limitations  for  life  to  successive  generations  to  come  into 
being  within  the  bounds  of  perpetuity  are  also  valid.  Ashley  v. 
AshZey,  6  Sim.  358 ;  Cadell  v.  Palmer,  1  Q.  &  F.  372 ;  see, 
however,  Stuart  v.  CockerM,  7  Eq.  363,  p.  370. 

Upon  the  same  principle  a  limitation  to  the  unborn  children 
of  a  tenant  for  life,  and  the  survivors  and  survivor  of  them, 
duriug  the  life  of  the  longest  liver  has  been  sustained.  Qooch 
V.  Oooch,  14  B.  565 ;  3  D.  M.  &  G.  366. 
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If,  however,  the  limitation  is  not  simply  to  the  survivors  of        ^*P- 

^  '^  XXXVI. 


the  tenants  for  life,  but  to  the  survivors  if  there  is  no  issue  of 
the  tenant  for  life  dying,  and  if  there  is  issue,  then  to  the  issue,  of  issue, 
the  limitations   over  are   bad.     Qooch  v.   Gooch,  14   B.  565 ; 
3  D.  M.  &  G.  366,  384. 

A  gift  over  of  the  life  interest  of  an  unborn  tenant  for  life  Remote  jjift 
would  be  void  for  remoteness  if  the  event  on  which  the  gift  interest. 
over  was  limited  to  take  eflfect  might  by  possibility  be  too  remote. 
See  Hodgson  v.  HaZford,  11  Ch.  D.  959. 

After  life  interests  to  unborn  pei'sons,  the  absolute  interest  Remainders 

ftfti^l*     lllfi 

can  be  given  to  persons  either  living  at  the  death  of  the  testator  interests  of 
or  ascertained   within   the   limits   of   perpetuity.      Evans  v.  ^^^"^  P®'" 
Walker,  3  Ch.  D,  211;  In  re  Roberts;  Repington  v.  Roberts- 
Gawen,  19  Ch.  D.  520. 

But  the  absolute  interest  cannot  be  limited  to  a  person  who 
may  not  be  ascertained  within  lives  in  being  and  twenty-one 
years  afterwards.  For  instance,  after  life  interests  to  unborn 
children,  a  limitation  to  the  eldest  grandchild  living  at  the 
determination  of  the  life  estates,  or  a  limitation  to  the  survivor 
of  the  tenants  for  life,  would  be  void.  Gooch  v.  Gooch,  3  D.  M. 
&  G.  366 ;  Garland  v.  Brovm,  10  L.  T.  N.  S.  292. 

Limitations  following  upon  limitations  void  for  pei^petuity  are  Limitations 
themselves  void,  whether  within  the  line  of  perpetuity  or  not.  void  Umita- 
Proctor  V.  Bishop  of  Bath  and  Wells,  2  H.  Bl.  358 ;  BrudeneU  themSves 
v.  Elwes,  1  East,  442  ;  Beard  v.  Westcott,  5  Taunt  893 ;  5  B.  &  void. 
Aid.  801 ;  T.  &  R.  25 ;  Thatcher's  Tinist,  26  B.  365. 

But  see,  as  to  the  limited  application  of  this  principle  in  the  Appoint- 
case  of  appointments  under  powers,  WiUiamson  v.  Farivell,  35  ^^^ers. 
Ch.  D.  128. 

And  a  limitation  within  the  line  of  perpetuity  is  good  though 
subject  to  be  divested  by  the  exercise  of  a  power  which  is  void 
for  remoteness.  Re  Abbott;  Pea/iock  v.  Frigout,  (1893) 
1  Ch.  54. 

"Where  property  is  given  over  on  a  compound  event,  i.6.  an  Splitting 
event  involving  several  contingencies,  the  gift  over  cannot  be  evente?^ 
split  up  into  as  many  gifts  over  as  there  are  possible  events,  so 
as  to   sustain  the  gift  over  whenever  the  actual  event  falls 
within  the  limits  of  perpetuity.    Proctor  v.  Bishop  of  Bath  and 

T.w.  I  I 
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Chap. 


Gift  to  a  class 
to  be  ascer- 
tained beyond 
the  limits  of 
perpetuity  is 
void. 


Whether  a 
gift  to  an 
individual 
and  a  remote 
class  is  void. 


WeUs,  2  H.  BL  358;  Lord  Ihmgcmnon  v.  Smith,  12 
01.  &  F.  646 ;  Burley  v.  Evdyn,  16  Sim.  290 ;  Monypenny 
V.  Bering,  2  D.  M.  &  G.  145;  In  re  Harvey;  Peek  v. 
Savory,  39  Ch.  D.  289 ;  In  re  Bence ;  Smith  v.  Bence,  (1891) 
3  Ch.  242. 

But  if  the  testator  has  himself  separated  the  gift  so  as  ta 
make  it  take  effect  on  the  happening  of  any  of  several  events^ 
and  the  event  which  happens  is  not  too  remote,  the  gift  over  ia 
good.  Longhead  v.  Phelps,  2  W.  Bl.  704 ;  Miles  v.  Harford,, 
12  Ch.  D.  691. 

And  ify  although  the  testator  has  not  himself  separated  the 
gift  the  gift  can  be  so  separated  as  to  take  effect  in  one  event 
as  a  contingent  remainder  and  in  the  other  as  an  executory 
devise,  and  the  event  on  which  the  remainder  is  limited  occurs^ 
the  gift  will  be  good.  Evers  v.  ChaUis,  7  H.  L.  531,  ex- 
plained in  In  re  Bence ;  Smith  v.  Befoce,  (1891)  3  Ch.  242^ 
doubting  Watson  v.  Young,  28  Ch.  D.  436. 

Where  there  is  a  gift  to  a  class,  any  members  of  which  may 
have  to  be  ascertained  beyond  the  limits  of  perpetuity — ^for 
instance,  to  the  children  of  a  living  person  who  shall  attain 
twenty-five — the  whole  gift  is  void.  LeaJce  v.  Robinson,  2  Men 
363 ;  Bougkton  v.  Boughton,  1  H.  L.  406  ;  Merlin  v.  Blagrave, 
25  B.  125 ;  StuaH  v.  Cockerell,  7  Eq.  363 ;  5  Ch.  713 ;  Patching 
V.  BameU,  49  L.  J.  Ch.  665  ;  51  ib.  74 ;  Blight  v.  HartnoU,  1» 
Ch.  D.  294. 

Similarly,  where  there  is  a  gift  after  the  death  of  an  unborn 
tenant  for  life  to  the  children  and  gi*andchildren  of  a  living 
person,  the  gift  is  void  for  remoteness,  the  children  and  grand- 
children being  intended  to  form  one  class.  Stuart  v.  Cockerell,, 
7  Eq.  363 ;  5  Ch.  713. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the  gift 
to  the  original  class  will  be  good,  though  the  substitutional  gifts 
may  be  void  for  remoteness.  Baldwin  v.  Rogers,  3  D.  M.  &  G, 
649  ;  Packer  v.  ScoU,  33  B.  511 ;  Qoodier  v.  Johnson,  18  Ch.  D. 
441. 

The  rule  against  perpetuity  applies  where  the  gift  is  to  a 
remote  class,  and  a  named  person  as  tenants  in  common,  the 
shares  not  being  ascertainable  within  the  proper  limits.    Porter 
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V.  FoXy  6  Sim.  485 ;  In  re  Mervin  ;  Meridn  v.  Groaaman,  (1891)         ^^P- 
3  Ch.  197.  „^??L_ 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in  joint 
tenancy.     1  Jarman,  229. 

If  by  the  application  of  the  rules  for  ascertaining  the  class 
the  class  must  be  finally  ascei-tained  within  the  limits  of 
perpetuity,  the  gift  is  good.  Picken  v.  Matthews,  10  Ch.  D. 
264 ;  see  Re  Whitten ;  King  v.  Whitten,  62  L.  T.  391. 

Where  particular  sums  are  given  to  each  of  the  members  of  a  Distinction 
cla.ss,  the  gift  is  good  as  to  those  members  who  are  within  the  of  aftmd^ a 
limits  of  perpetuity.     Storrs  v.  Benbow,  2  M.  &  K.  46 ;  3  D.  M.  "^  and  gift 

r    r  J  9  of  a  sum  to 

&  G.  390;  WUkinaon  v.  Duncan,  30  B.  111.  each  member 

•••  of  a  class 

This  principle  has  been  extended  to  cases  where,  though  the  ^         , ' 

r         r  ...  Cases  where 

gift  is  in   terms  to  a  class,  the  effect  of  it  is  to  give  definite  it  is  possible 
sums^  ascertained  at  the  determination  of  lives  in  being,  to  each  and  remote 
of  several  classes,  some  of  which  are  within  and  some  without  ®^*^^ 
the  line  of  perpetuity ;  for  instance,  if  the  gift  is  to  A.  for  life, 
remainder  to  A.'s  children  for  life,  and  the  share  of  each  child 
to  go  to  his  children,  since  the  share  of  each  of  A.'s  children  is 
ascertained  at  A.'s  death,  the  effect  is  to  give  a  definite  sum  to 
each  group  of  A.'s  grandchildren,  and  the  gift  is  good  as  regards 
those  grandchildren  whose  parents  were  bom  in  the  testator's 
lifetime.     Oriffiih  v.  PownaU,  13  Sim.  393 ;  CatUin  v.  Brown, 
11  Ha.  372 ;  Knapping  v.  Tcmlinson,  12  W.  R  784 ;  10  Jur. 
N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A.  for 
life,  then  to  A.'s  children  living  at  his  death,  who  should 
attain  twenty-one,  the  share  of  each  daughter  to  be  settled 
on  her  for  life,  remainder  to  her  children.  In  such  a  case 
the  direction  to  settle  was  held  good  with  regard  to  a  child  of 
A  in  esse  at  the  testator's  death.  Wilson  v.  Wilson,  4 
Jur.  N.  S.  1076 ;  28  L.  J.  Ch.  95 ;  Herbert  v.  Webster,  15  Ch. 
D.  610. 

And,  apparently,  if  the  gift  were  directly  to  the  grand- 
children instead  of  through  the  direction  to  settle,  the  con- 
struction would  be  the  same.  Greenwood  v.  Roberts,  15  B.  92, 
which  at  first  sight  appears  to  decide  the  contrary,  is  explained 
by  the  M.  R,  in  Webster  v.  Boddin^on,  26  B.  128,  to  have 

1  I  2 
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ToUemaehe  y. 
The  Earl  of 
Coventry, 


been  decided  on  a  different  principle.  Whether  the  principle 
was  rightly  applied,  qncere. 

But  if  the  share  given  to  grandchildren  is  contingent  upon 
events,  which  may  happen  beyond  the  limits  of  perpetuity,  and 
the  share  may  never  become  vested,  in  which  event  the  shares 
taken  by  the  other  stirpes  would  be  increased,  then  the  shares 
of  each  atirps  would  not  be  ascertainable  within  the  proper 
limits,  and  the  whole  will  fail ;  for  instance,  if  the  gift  is  to  A. 
for  life,  then  to  the  children  of  A.,  and  the  children  of  such 
children  who  attain  twenty-one,  the  children  to  take  a  parent's 
share.  Webster  v.  BoddiTigton,  26  B.  128 ;  Seaman  v.  Wood, 
22  B.  591 ;  Smith  v.  Smith,  5  Ch.  342 ;  Hale  v.  Hale,  3  Ch.  D. 
643 ;  Bentinck  v.  Dioke  of  Portland,  7  Ch.  D.  693 ;  Pearks  v. 
Moseley,  5  App.  C.  714  ;  see  Salmxm  v.  Salmon,  29  B.  27 ;  Be 
Whitten ;  King  v.  Whitten,  62  L.  T.  391 ;  In  re  Benoe ; 
Smith  V.  Bence,  (1891)  3  Ch.  242. 

Where  there  is  a  gift  to  a  person  by  some  particular  descrip- 
tion, the  gift  will  be  void,  unless  it  is  clear  that  there  must  be 
some  person  answering  the  description  within  the  limits  of 
perpetuity.  Thus,  a  trust  to  convey  to  such  person  as  for  the 
time  being  would  take  by  descent  as  heir  male  of  the  body  of 
the  testator's  grandson,  when  some  such  person  should  attain 
the  age  of  twenty-one,  is  void.  Lord  Dungannon  v.  Smithy 
12  CI.  &  F.  546 ;  Ihhetson  v.  Ibbetson,  10  Sim.  495  ;  5  M.  &  Cr. 
26 ;  Wainman  v.  Field,  Kay,  507 ;  Patching  v.  Barnett,  28 
W.  R  886. 

How  far  the  words,  "  as  far  as  the  rules  of  law  and  equity 
permit,*'  would  restrain  the  gift  to  such  persons  as  satisfy  the 
description  within  the  limits  of  perpetuity,  seems  not  clearly 
settled. 

Where  there  was  a  gift  (after  life  interests  to  the  testator's 
wife,  Lady  Vere,  and  her  son,  Lord  Vere)  to  the  person  who 
should  from  time  to  time  be  Lord  Vere,  it  being  the  testator's 
will  that  the  goods  should  be  held  with  the  title  of  the  fsimily, 
as  far  as  the  rules  of  law  and  equity  permit,  and  the  testator 
left  a  son,  Lord  Vere,  and  two  sons  of  the  son  living  at  his 
death,  the  gift  was  held  to  vest  absolutely  in  the  first  grandson 
who  became  Lord  Vere.     Tollem^iche  v.  JSarl  of  Coventry,  2 


PERSONALTY   SETTLED   WITH   REALTY.  485 

CL  &  F.  611 ;  8  Bl.  N.  S.  547.    See  12  CI  &  F.  555,  note;  In        Cli»P. 

xxxn. 

7Tg  Viscount  Exmouth ;  Viscount  Eamiouth  v.  Praed,  23  Ch.  D,  '- — 


158.  See,  too,  per  Lord  St.  Leonards,  in  Ker  v.  Lord  Dun- 
gannon,  1  D.  &  War.  536 ;  and  see  Mackworth  v.  Hin^man, 
2  Kee.  658. 

It  seems,  a  trust  of  chattels  for  the  person  or  persons  who 
should,  for  the  time  being,  be  in  actual  possession  of  certain 
settled  estates,  to  the  end  that  such  chattels  may  go  along  with 
the  same  estates,  "so  far  as  the  rules  of  law  or  equity  will 
permit,"  but  so  that  they  shall  not  vest  in  any  person  becoming 
entitled  to  the  estates  for  an  estate  of  inheritance,  unless  he 
attain  twenty-one,  would  be  good,  though  in  the  absence  of 
those  words  it  would  be  bad.  Hai^ngton  v.  Harrington,  L.  R. 
5  H.  L.  87. 

On  the  effect  of  the  words,  "  as  far  as  the  law  allows,"  see 
Poumall  V.  Graharrif  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate.  Direction  that 
which  has  been  settled  upon  living  persons  for  life,  remainder  Sorto  vest  hi 
to  their  sons  in  tail,  and  there  is  a  direction  that  the  personalty  ^^ j*^*  ^° 
is  not  to  vest  in  any  tenant  in  tail  who  dies  under  twenty-one,  under  21. 
the  clause  is  not  void  for  remoteness,  but  refers  only  to  tenants 
in  tail  by  purchase,  since  none  but  tenants  in  tail  by  purchase 
can  be  said  to  take  personalty  under  the  will,  personalty  not 
being  descendible.     CJiristie  v.  Gosling,  L.  R.  1  H.  L.  279 ; 
MarteUi  v.  Holloway,  L.  R.  5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  purchase 
dying  under  twenty-one,  leaving  issue,  the  realty  and  personalty 
would  become  severed,  since  the  realty  would  go  to  the  issue, 
and  the  personalty  to  the  next  tenant  in  tail  by  purchase.  But 
if  the  disposition  of  the  personal  estate  contains  or  involves  any 
trust  for  a  tenant  in  tail  who  takes  real  estate  by  descent,  the 
term  tenant  in  tail  could  not  be  limited  to  tenants  in  tail  by 
purchase.  See  per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Ibbetson  v. 
Ibbetson,  10  Sim.  495 ;  5  M.  &  Cr.  26  ;  FerraTid  v.  Wilscm, 
4  Ha.  344. 

A  power,  though  authorising  an  appointment  which  would  be  Power  exer- 

cised  within 

void  for  perpetuity,  is  valid  if  the  appoiDtment  is  kept  within  the  limits  of 
the  proper  limits.    Slark  v.  Dakyna,  10  Ch.  35.  S^*^*^ 
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As  regards  appointments  under  powers : 

Where  the  power  is  a  general  power  to  appoint  by  deed  or 
will,  the  appointees  need  only  be  capable  of  taking  under  the 
instrument  exercising  the  power. 

The  same  principle  applies  to  a  general  power  to  appoint  by 
will.  Rous  V.  Jackson,  29  Ch.  D.  521 ;  In  re  Flower ;  Edmonds 
V.  Edmonds,  55  L.  J.  Ch.  200  ;  53  L.  T.  717 ;  34  W.  R  149 ; 
StvAxrt  V.  Bahington,  27  L.  R.  Jr.  551 ;  not  following  In  rt 
PoweWs  Ti^usts,  39  L.  J.  Ch.  188. 

In  the  case  of  powers  of  appointment  to  particular  classes 
of  persons,  the  pei*son  to  whom  the  appointment  is  made  must 
be  capable  of  taking  under  the  instrument  creating  the  power. 
In  re  PoiveWs  Ti^usts,  supra. 

An  appointment,  under  a  power  authorizing  an  appointment 
which  would  be  void  for  perpetuity,  is  valid  if  itself  kept 
within  the  proper  limit.     Slark  v.  Dakyns,  10  Ch.  35. 

And  the  question  whether  an  appointment  is  valid  is  deter- 
mined by  the  state  of  things  existing  when  the  appointment 
takes  eflfect.  Wilkinson  v.  Duncan,  30  B.  Ill ;  Von  Brock- 
dorff  v.  Malcolm,  30  Ch.  D.  172, 

So,  an  appointment  under  a  special  power  will  be  good  if, 
at  the  time  when  the  appointment  takes  effect,  the  persons  to 
take  under  it  are  objects  of  the  power.  In  re  Coxdrruin; 
Munby  v.  Ross,  30  Ch.  D.  186. 

Where  a  marriage  settlement  gave  a  power  to  appoint  to 
children  of  the  marriage,  an  appointment  to  a  son  for  life, 
with  remainder  to  such  persons  as  he  should  by  will  appoint, 
was  held  void  as  to  the  remainder.  Wollaston  v.  King,  8  Eq. 
165  ;  In  re  Brown  &  Sibly,  3  Ch.  D.  156 ;  Hodgson  v.  Halford, 
11  Ch.  D.  959. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot  be 
exercised  by  an  appointment  to  take  effect  upon  the  marriage 
of  an  unmarried  child.     Morgan  v.  Gron/yw,  16  Eq.  1. 

As  to  the  principles  applicable  where  the  donee  of  a  special 
power,  after  invalid  limitations,  adds  a  gift  over  in  default  of 
such  limitations  to  objects  of  the  power,  see  Crom/pe  v.  Barrow^ 
4  Ves.  681 ;  Webb  v.  Sadler,  8  Ch.  419 ;  Williamson  v.  FarwM, 
35  Ch.  D.  128;  In  re  Abbott;  Peacock  v.  Frigout,{lS93)  1  Ch.  54 
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When  a  power  is  well  executed,  but  a  restraint  upon  anticipa-       ^^^^ 
tion  is  imposed  upon  the  enjoyment,  which  is  void  for  remote- 


ness, the  restraint  will  be  rejected.    Fry  v.  Capper,  Kay,  163 ;  restrictions 
Teague'a  Settlement,  10  Eq.  564 ;  Cunynghame's  Settlement,  ^®J®®*®^- 
11  Eq.  324 ;  Shute  v.  Hogge,  58  L.  T.  546 ;  see  ante,  p.  477. 

And  when  there  is  an  absolute  gift,  subsequent  qualifications 
of  the  gift  which  are  void  for  remoteness  will  be  rejected. 
iJa/rver  v.  Bowles,  2  R  &  M.  306  ;  Ring  v  Hard/wick,  2  B.  352 ; 
Oooke  V.  Cooke,  38  Ch.  D.  202 ;  Re  Boyd ;  Nield  v.  Boyd, 
€3  L.  T.  92 ;  Dowglass  v.  WaddeU,  17  L.  R  Jr.  384. 


The  Cy  Pres  Doctrinr 

In  many  cases  limitations  of  real  estate,  in  themselves  void 
for  perpetuity,  have  been  made  good  by  the  application  of  the 
60-called  doctrine  of  cy  prhs. 

This  doctrine  is  a  rule  of  construction,  and  applies  not  merely  Cypr^ 

doctrine  is  a 

to  executory  trusts.    Monypenny  v.  Dering,  16  M.  &  W.  418  ;  rule  of  con- 
ParJUt  V.  Hember,  4  Eq.  443 ;  Hampton  v.  Holman,  5  Ch,  D.  «*™^^^°- 
183. 

It  also  applies  to  the  execution  of  a  power  by  will.  Lvae  v. 
HaU,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  trans-  Parent  will 
pressing  the  limits  of  perpetuity,  and  the  Court  can,  by  giving  ^il^^^ere^  the 
estates  tail  to  any  of  the  devisees,  carry  the  property  in  the  ®^®^*  ^|^  ^ 
precise  course  marked  out  by  the  testator,  supposing  the  estates  property  in 
left  to  themselves,  it  will  do  so.     Hv/mberston  v.  Humberston,  marked  ont 

1  P.  W.  332 ;    Monypenny  v.  Dering,   16   M.   &  W.   418 ;  J^^^®^ 
Parfitt  V.  Hember,  4  Eq.  443. 

Thus,  a  limitation  to  an  unborn  person  for  life,  remainder  to 
his  children  successively,  in  tail,  will  give  the  unborn  person  an 
estate  tail ;  cases  supra. 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  not  Doctrine 
to  others ;  as  well  as  to  a  portion  of  the  property  included  in  a  gome  members 
devise,  and  not  to  the  rest     Vanderplank  v.  King,  3  Ha.  1 ;  ^^  p^rt^f^e 
Line  v.  HaU,  22  W.  R  124 ;  43  L.  J.  Ch.  107.  property  de. 

vised. 

2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  the  r^^^  doctrine 
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Whether  it 
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is  to  create 
life  estates 
for  ever. 


It  does  not 


objects  intended  to  be  benefited  by  the  testator  would  be 
included,  this  construction  will  be  adopted,  although  the 
children  were  meant  to  take  jointly  in  tail  as  purchasers.  Pitt 
V.  Jackson,  2  B.  C.  C.  51,  cit.  2  Ves.  Jun.  349 ;  Vanderj^nky. 
King,  3  Ha.  1 ;  Williams  v.  Teale,  6  ib.  239. 

3.  The  doctrine  will,  however,  not  be  applied  where  the 
result  would  be  to  carry  the  estate  to  persons  not  intended  to 
be  benefited  oy  the  testator.  Monypenny  v.  Bering,  16  M. 
&  W.  418  ;  7  Ha.  568;  2  D.  M.  &  G.  174. 

4.  It  has  sometimes  been  said  that  the  cy  pris  doctrine  doe& 
not  apply  where  the  only  intention  is  to  create  successive  life 
estates  for  ever,  but  the  point  is  not  covered  by  authority.  It 
is  clear  that  the  doctrine  will  not  apply  where  the  intention  \& 
only  to  create  a  limited  number  of  life  estates  on  the  principle 
already  stated.    Seaward  v.  WiUock,  5  East,  198. 

Nor  will  it  apply  where  successive  terms  of  yeai*8,  deter- 
minable on  the  death  of  the  devisee,  are  given.  SomerviUe  \\ 
Lethbridge,  6  T.  R  213 ;  Beard  v.  Westcott,  5  B.  &  Aid.  81 ; 
T.  &  R  25. 

On  the  other  hand,  it  is  clear  that  where  an  estate  tail  i& 
given  by  the  force  of  the  limitation  itself,  words  indicating  that 
the  successive  interests  are  to  be  for  life  will  be  rejected, 
whether  the  estate  tail  is  given  by  direct  words :  Doe  d.  EUm 
V.  Stenlake,  12  East,  515 ;  Reece  v.  Steel,  2  Sim.  233  ;  Hugo  v, 
Williams,  14  Eq.  225  ;  Forsbrook  v.  Forsbrook,  3  Ch.  93;  or 
by  the  effect  of  a  gift  over  in  default  of  issue  :  Mortimer  v. 
West,  2  Sim.  274  ;  Woollen  v.  Andrews,  2  Bing.  126  ;  Brooke  v. 
Turner,  2  Bing.  N.  C.  422  ;  Parjitt  v.  Hember,  4  Eq.  443. 

On  the  whole,  there  seems  to  be  no  reason  why  the  same 
construction  should  not  apply  where  the  testator  attempts  to 
create  life  estates  for  ever.  See  per  Sir  J.  Rolt,  in  Forsbrook 
V.  Forsbrook,  3  Ch.  p.  99,  and  Parjitt  v.  Hember,  4  Eq.  443i 
where  no  stress  was  laid  on  the  gift  in  default  of  issue.  And 
on  this  ground  only  Woollen  v.  Aoidrews  and  Mortimer  v. 
West,  where  the  gift  over  was  not  on  an  indefinite  failure  of 
issue,  can  be  held  satisfactory.  See  Hampton  v.  Holnian,  5 
Ch.  D.  183. 

5.  The  cy  prls  construction  does  not  apply  where  the  estatea 
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are  limited  to  children  of  unborn  persons  in  fee.     Bristow  v.       Ji^^^ 
Warde,  2  Ves.  Jun.  336  ;  Hole  v.  Pew,  25  B.  335. 


>nal1 


sonalty. 


The  doctrine  does  not  apply  to  personalty  nor  to  a  mixed  thechildreu 
fund.  Routledge  v.  Dorril,  2  Ves.  Jun.  365 ;  Boughton  v.  Jaines,  **^®  "^  ^®^- 

1  Coll.  44  ;   1  H.  L.  406.  apply  to  per- 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between  benefits  given  by  the  will  and 
their  rights  in  default  of  appointment,  the  doctrine  of  cy  pria 
has  no  application.    In  re  Denneby's  Estate,  17  Ir.  Ch.  97. 


Accumulation. 

A  tnist  for  accumulation  beyond  the  limits  of  perpetuity  is  Trust  for 
entirely  void  ab  initio,  whether  before  or  since  the  Thellusson  beyond  the 
Act,  and  whether  it  be  for  a  purpose  excepted  from  the  opera-  ^iuy  is^void 
tion  of  the  Act  or  not,  unless  it  be  for  the  payment  of  debts.  *^  ^^• 
Curtis  V.  LvJdn,  5  B.  147  ;  Sca/riabrick  v.  Skelmersdale,  17 
Sim.  187 ;  Smith  v.  Cuninghame,  13  L.  R  Ir.  480. 

And  by  the  Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  accumu-  TheThel- 
lation  by  will  is  restrained  for  any  longer  term  than  twenty-one  ^^^^^^  ^^^' 
years  from  the  death  of  the  testator,  or  during  the  minority  or 
respective  minorities  of  any  person  or  persons  who  shall  be 
living  or  en  ventre  sa  mire  at  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  only  of  any  pei-son 
or  persons  who,  under  the  trusts  of  the  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  rents  and  profits  or  the 
interest  directed  to  be  accumulated. 

By  sect.  2  provisions  for  the  payment  of  the  debts  of  the 
devisor  or  other  person  or  persons,  and  provisions  for  raising 
portions  of  the  children  of  the  devisor,  or  of  any  person  taking 
any  interest  under  the  will,  and  directions  touching  the  produce 
of  timber  or  wood,  are  excepted  from  the  Act. 

By  the  Accumulations  Act,  1892  (55  &  56  Vict  c.  58),  accumu-  The  Accumu- 
lation  by  will  for  the  purchase  of  land  only  is  restricted  to  the  1392°^ 
minority  or  respective  minorities  of  any  person  or  persons  who 
imder  the  trusts  of  the  will  would  for  the  time  being,  if  of  full 
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ACCUMULATION. 


Chap. 
XXXVI. 


The  statute 
applies  if 
property  is  so 
given  as  to 
involve  accu- 
mulation. 


Accumulation 
by  trustees  of 
money  to  be 
laid  out  at 
once  is  not 
within  the 
statute. 


Direction  to 
keep  up 
policies  is  not 
within  the 
statute. 


Repairs  and 
improve- 
ments. 


Testator  may 
select  any  one 
13eriod  per- 
mitted by  the 
statute  for 
accumulation. 

Period  of  21 
years  runs 
from  the 
death. 


Period  of  the 
minority  of 
any  person. 


age,  be  entitled  to  receive  the  rents,  issues,  profits,  or  income  ao 
directed  to  be  accumulated. 

An  express  direction  to  accumulate  is  not  necessary  to  bring 
the  property  within  the  statute  ;  it  is  enough  if  the  property  is 
given  in  such  a  manner  that  accumulation  becomes  necessary. 
Tench  v.  Cheese,  6  D.  M.  &  G.  453 ;  MacdoTiald  v.  5ryce,  2 
Kee.  276 ;  the  decree  in  Countess  of  Bective  v.  Hodgson^  10 
H.  L.  656 ;  Wade  Oery  v.  HancUey,  1  Ch.  D.  653 ;  3  Ch.  D. 
374. 

But  when  property  is  directed  to  be  applied  to  certain  pur- 
poses at  once,  but  is  accumulated  owing  to  the  neglect  of 
trustees,  or  from  some  other  reason,  the  statute  does  not  apply- 
Lombe  v.  Stotughton,  12  Sim.  304;  where  the  direction  to 
accumulate  was  merely  subsidiary  to  the  general  trusts.  See 
Phipps  V.  Kelynge,  2  V.  &  B.  57. 

A  direction  to  keep  up  policies  eflfected  by  the  testator  in  his 
lifetime  on  the  lives  of  his  children,  the  policies  to  be  settled  ib 
case  of  marriage  on  their  wives  and  children,  is  not  a  trust  for 
accumulation  within  the  statute.  BassU  v.  Lester,  9  Ha.  1*' » 
In  re  Vaughan ;  Halford  v.  Close,  W.  N.  1883,  89. 

A  trust  to  repair  is  not  within  the  Act  Vine  v.  BoUW'' 
(1891)  2  Ch.  13  ;  In  re  Mason;  Mason  v.  Mason,  (1891)  3 Cb. 
467. 

Nor  is  a  trust  to  improve,  provided  the  improvements  w 
such  as  would  properly  be  defrayed  out  of  income.  Cases. 
supra, 

A  testator  may  direct  accumulation  during  any  one,  but  not 
more,  of  the  periods  allowed  by  the  statute.  Wilson  v.  H'«^' 
1  Sim.  N.  S.  288 ;  Jagger  v.  Jogger,  25  Ch.  D.  729. 

The  period  of  twenty- one  years  is  to  be  calculated  from  t"^ 
death  of  the  testator,  exclusive  of  the  day  of  his  death,  ^^ 
must  be  a  period  immediately  following  his  death.  Weho  v* 
Webb,  2  B.  493;  Gorst  v.  Lowndes,  11  Sim,  434;  Sha"^^' 
BJtodes,  1  M.  &  Cr.  154 ;  A.-O,  v.  Poulden,  3  Ha.  555. 

The  words  of  the  statute  permitting  accumulation  during  ^^ 
minority  of  any  person  who,  under  the  trusts  of  the  will,  wouW) 
if  of  full  age,  be  entitled  to  the  rents  and  profits,  do  ^ 
permit  accumulation  during  the  period  before  the  birth  of  such 
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person.     Haley  v.  Bannister,  4  Mad.  275  ;  EUis  v.  Maxwell,        C^ap- 

_^ _  AAA  V  Xa 

3  B.  596.  


And  it  has  been  doubted,  whether  these  words  would  authorise 
an  accumulation  during  the  minority  of  a  person  not  born  at  the 
date  of  the  death,  but  if  not,  they  are  superfluous.  Bryan  v. 
Collins,  16  B.  14 ;  see  Peard  v.  Kekewich,  15  B.  166. 

Accumulation    directed    within    the    limits    of    perpetuity,  Accumulation 

riiI*6Ct6(l  TOT* 

but  beyond  the  limits  of  the  statute,  is  void  only  beyond  such  periods  longer 
limits.    Longdon  v.  Simson,  12  Ves.  295;  Oriffitks  v.  Vere,  9  stai^te  allows 

VeS.  127.  is  void  only 

...  .  ^or  the  excess. 

Where  there  is  a  direction  to  accumulate  income  with  a  dis- 
cretionary power  to  apply  any  part  of  the  income  towards  the 
maintenance  of  infants,  the  power  of  maintenance  continues 
after  the  period  for  accumulation  limited  by  the  Thellusson  Act 
has  expired.     Pride  v.  Fooks,  2  B.  430. 

An  accumulation  for  the  purpose  of  paying  debts,  whether  of  Accumulation 

1  1  .  1    /.  1         A  1    •     ^^r  payment 

the  testator  or  other  persons,  is  excepted  from  the  Act,  and  is  of  debts  is 
good,  whether  the  debts  be  existing  or  future  debts.     Varlo  v.  thrstotute?"^ 
Faden,  27  B.  255 ;  1  D.  F.  &  J.  211 ;  and  see  Barrington  v. 
LiddeU,  2  D.  M.  &  Q.  505 ;  In  re  Mason ;  Mason  v.  Mason, 
(1891)  3  Ch.  467. 

But  the  payment  of  debts  must  be  hondfide  and  the  primary 
object  of  the  accumulation,  and  therefore  if  debts  are  only 
directed  to  be  paid  upon  certain  contingencies,  and  incidentally, 
the  case  is  not  within  the  exception.  Mathews  v.  Keble,  4  Eq. 
467 ;  3  Ch.  691. 

A  direction  for  payment  of  debts  out  of  the  annual  income 
does  not  afifect  the  rights  of  creditors,  and  if  the  debts  are  in 
fact  paid  out  of  corpus  accumulation  cannot  go  on  for  the 
purpose  of  recouping  the  corpus,  Tewart  v.  Lawson,  18  Eq. 
490 ;  see  Norton  v.  Johnstons,  30  Ch.  D.  649 ;  In  re  Oreen ; 
Boldock  V.  Green,  40  Ch.  D.  610;  Biggar  v.  Eastwood,  19 
L.  R  Ir.  49. 

And  it  seems  an  express  direction  to  accumulate  for  the  pur- 
pose of  recouping  corpus  would  be  void.  Tewart  v.  Lawson, 
18  Eq.  490. 

The  second  exception  is  of  portions  for  the  children  of  the  What  are 
testator,  or  any  person  taking  any  interest  under  the  will.  SithhTthe 

exception. 
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CSbap. 


A  fund  to  be 
aucomulated 
and  given  to 
children 
living  at  the 
pericKi  of 
distribution 
is  not  a 
portion. 


Accamulation 
to  pay  por- 
tions cuarged 
by  another 
i£strament. 


The  children  must  be  children  either  of  the  testator  or  of  a 
person  taking  an  interest  under  the  will,  and  therefore  if  the 
accumulations  are  given  to  a  class  of  children,  some  of  whose 
parents  take  nothing  under  the  will,  the  exception  does  not 
apply.    Eyre  v.  Maraden,  2  Kee.  564. 

But  the  interest  taken  by  the  parent  under  the  will  need  not 
be* an  interest  in  the  fund  to  be  accumulated.  Burt  v.  Sturt, 
10  Ha.  423  ;  Bai-rington  v.  LiddeU,  2  D.  M.  &  G.  500. 

And  any  interest,  however  small,  given  to  the  parent  is  suffi- 
cient. Barrington  v.  LiddeU,  2  D.  M.  &  G.  505;  Evans  \. 
Hellier,  5  CL  &  F.  126. 

As  to  what  are  portions  within  the  exception  : 

A  fund  to  be  accumulated  and  given  to  such  children  as  maj 
be  living  at  the  time  when  the  accumulations  are  to  cease,  is 
not  within  the  exception.  Burt  v.  Sturt,  10  Ha.  415  ;  Drewett 
V.  PoUard,  27  B.  196. 

I^or  are  accumulations  to  be  added  to  capital  and  given  to 
a  child  or  to  the  membera  of  a  family.  Edwards  v.  2Wi',  3 
D.  M.  &  G.  40  ;  Morgan  v.  Morgan,  4  De  G.  &  S.  175 ;  20  L. 
J.  Ch.  441 ;  Wildes  v.  Davies,  1  Sm.  &  G.  475  ;  Boutm  v. 
Buckton,  2  Sim.  N.  S.  91 ;  Jones  v.  Maggs,  9  Ha.  605  ;  Mathm 
V.  Keble,  4  Eq.  467 ;  3  Cb. '  691  ;  Re  Walker ;  Wallet  v. 
Walk&r,  54  L.  T.  792. 

Nor  is  a  fund  directed  to  be  accumulated  and  give©  to  a 
parent  for  life  with  remainder  to  her  children.  Watt  v.  yfooiy 
2  Dr.  &  Sm.  56.  Middleton  v.  Losh,  1  Sm.  &  G.  61,  seems 
irreconcilable  with  thd  other  decisions,  unless  it  can  be  supported 
on  the  gi'ound  that  the  provision  was  called  a  portion ;  see  10 
Ha.  426. 

And  where  a  fund  directed  to  be  given  to  children  consists  of 
a  capital  sum  of  personalty  and  the  accumulations  thereof) 
to  which  the  rents  of  realty  are  added,  the  aggregate  fund 
cannot  be  separated  so  as  to  make  the  gift  of  the  accumulated 
rents  good  as  a  portion.  Be  Walker  ;  Walker  v.  Walker,  54 
L.  T.  792. 

But  a  direction  to  accumulate  a  sum  to  pay  portions  charged 
by  another  instrument  is  within  the  exception.  Halford  v. 
Stains,  16  Sim.  488 ;  Barrington  v.  LidddL,  2  D.  M.  &  G.505. 
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And  the  exception  extends  also  to  portions  created  by  the         Chap. 

XXXYL 

wiU  itself.    Beech  v.  Lord  St   ViTicent,  3  De  Q.  &  S.  678 ;  3 


T        XT   a    ►Tfio  Portions  Riven 

Jur.  JN.  b.  702.  by  the  will 

And  when  an  accumulation  is  directed  to  raise  portions  for  "^^* 
children  if  there  are  any,  and  if  not  for  some  other  purpose,  the 
case  is  within    the    exception  only  in  the  former   event     Re 
auZow's  Trust,  IJ.  &  H.  639. 

When  there  is  an  indefeasible  gift^  the  legatee  has  a  right  to  Legatee 
his  property  at  twenty-one,  and. a  direction  to  accumulate  will  vest^right 
only  be  valid  till  then ;  and  this  will  be  the  case,  it  would  seem,  ™*y  '^^.P^, 

•^  \  ^        accumulation 

even  though  the  direction  to  accumulate  may  be  for  a  period  when  he 

attains  21 

exceeding  the  limits  of  the  statute.  Gosling  v.  Gosling^  Johns. 
265  ;  Coventry  v.  Coventry,  2  Dr.  &  S.  470 ;  Phillips  v.  PhiUips, 
W.  N.  1877,  260. 

Where  there  is  an  indefeasible  gift  to  a  charity,  whether  a  Caw  of 

charities. 

corporation  or  unincorporate,  a  direction  to  accumulate  is 
invalid  as  against  it.  Harbin  v.  Masterman,  (1894)  2  Ch. 
184. 

Where  a  fund  is  given  upon  trust  to  pay  certain  annuities  Right  to  stop 
out  of  the  income  and  to  accumulate  the  rest,  and  the  fund  aud  tions. 
accumulations  are  given  after  the  death  of  the  annuitants  to 
a  legatee  absolutely,  the  legatee  is  entitled  to  stop  the  accumu- 
lations on  the  testator's  death  and  to  ask  for  payment  of  the 
fund  after  providing  for  the  annuities.  Harbin  v.  Masterman, 
(1894)  2  Ch.  184. 

But  where  the  accumulation  is  invalid,  not  because  it  is  an 
attempted  fetter  upon  an  absolute  interest,  but  merely  because  it 
is  struck  at  by  the  Thellusson  Act,  i,e,  where  other  pei*sons  than 
the  legatee  have  an  interest  in  the  accumulations,  then,  so  far 
as  the  accumulation  extends  beyond  the  statutory  period,  the 
income  is  undisposed  of.  Talbot  v.  Jevers,  20  Eq.  255 ; 
WeatheraU  v.  Thomhwrgh,  8  Ch.  D.  261 ;  Re  Parry  ;  Powell  v. 
Parry,  60  L.  T.  489. 

The  same  result  follows,  though  there  is  no  express  trust  to 
cu^cumulate,  if  a  residue  is  given  after  the  death  of  annuitants. 
Re  Hiscoe;  Hiscoe  v.  Waite,  48  L.  T.  510. 

When  property  is  given  absolutely  in  the  first  place,  and  a  Destination 
direction  is  afterward?  lulded  to  accumulate,  the  accumulations,  accamoLuiou. 
so  far  as  they  are  void  by  the  statute,  go  to  the  person  to  whom 
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ACCUMULATION. 


Chap. 
XXZVI. 


Accumnla- 
tions  released 
by  the  statute 
pass  to  the 
heir  or  next 
of  kin,  as  the 
case  may  be, 
or  to  the 
residuary 
legatee  if 
there  is  one. 


Accumula- 
tions of 
residue. 


The  income 
of  accumula- 
tions forms 
part  of  the 
income  of  the 
residue. 


the  absolute  interest  is  given.     Trickey  v.  Trickey,  3  K  &  K« 
560 ;  C<mibe  v.  Hughes,  34  B.  127  ;  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for  aocumu- 
lation  which  is  void,  the  trust  sinks  for  the  benefit  of  the  persons 
for  the  time  being  entitled  to  the  estates.  Evans  v.  Hellier^ 
1  M.  &  Cr.  135  ;  5  CI.  &  F.  114 ;  ife  avZov/s  Trust,  IJ.  &  H.  639, 

But  the  effect  of  the  statute  is  not  to  accelerate  any  gifts  in 
the  will.     Green  v.  Gascoyne,  4  D.  J.  &  S.  565. 

Therefore  accumulations  released  by  the  statute,  if  the  fund 
to  be  accumulated  is  not  a'  residue,  in  the  case  of  personalty  go 
to  form  part  of  the  capital  of  the  residue.  Ellis  v.  Maxwell,  3 
B.  587  ;  A.'G.  v.  PovXden,  3  Ha.  555  ;  Jones  v.  Ma>ggs,  9  Ha, 
605 ;  Crawley  v.  Crawley,  7  Sim.  427  ;  In  re  ThareTs  Trusts, 
13  L.  R  Jr.  337. 

In  the  case  of  realty  the  residuary  devisee  or  heir  is  entitled 
according  as  the  will  is  governed  by  the  Wills  Act  or  not. 
Nettleton  v.  Stephenson,  3  De  Q.  &  S.  366. 

If  the  fund  to  be  accumulated  is  residuary,  the  void  accumu- 
lations go  to  the  heir  or  next  of  kin,  according  to  the  nature  of 
the  property,  and  if  the  fund  is  mixed,  to  the  heir  and  next  of 
kin  propoi-tionately.  Green  v.  Gascoyne,  4  D.  J.  &  S.  565; 
Halford  v.  Stains,  16  Sim.  488 ;  Eyre  v.  Marsden,  2  Kee. 
564 ;  4  M.  &  Cr.  431 ;  WUdes  v.  Davies,  1  Sm.  &  G.  475 ; 
Ralph  V.  Carrick,  5  Ch.  D.  984 ;  11  Ch.  D.  873;  see  Elbome 
v.  Goode,  14  Sim.  165. 

It  seems  that  the  income  of  accumulations  not  being  a  residue 
belongs  to  the  tenant  for  life  of  the  residue  as  income,  and  does 
not  form  part  of  the  capital  of  the  residue.  In  re  PhiUips ; 
Phillips  V.  Levy,  49  L.  J.  Ch.  198 ;  28  W.  R  340 ;  see,  how- 
ever,  Crawley  v.  Crawley,  7  Sim.  427. 

Income  of  accumulations  of  rents  and  profits  retains  its 
chai-acter  of  realty.    Eyre  v.  Marsden,  2  Kee.  577. 

When  there  is  a  contingent  gift  to  A.  with  accumulation  in 
the  meantime,  and  the  gift  is  given  over  to  B.  if  the  con- 
tingency does  not  happen,  B.,  upon  taking  an  indefeasible 
interest,  is  entitled  to  the  accumulations  within  twenty-one 
years  from  the  testator's  death,  together  with  the  income  of 
those  accumulations.  Morgan  v.  Morgan,  20  L.  J.  Ch.  Ill, 
441 ;  15  Jur.  319 ;  but  see  Bryan  v.  Collins,  16  B.  14, 
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CONDITIONS    SUBSEQUENT. 


In  the  case  of  conditions  subsequent^  if  the  condition  is      _Chig^ 
impossible,  impolitic,  or  illegal,  the  gift  remains,  at  any  rate. 


Conditions 


where  there  is  no  gift  over.     Thxmiaa  v.  HoweU,  1  Salk.  170 ;  ^Xw  uTt 
WaUcer  v.  Walker,  2  D.  F.  &  J.  255  ;  Wilkinson  v.  WUhinson,  impossible, 

- «.  .^      ^^M  impolitic,  or 

12  Eq.  604.  illegal,  are 

And  it  seems,  even  where  there  is  a  gift  over,  but  the  per-  ^^  ^^^  I 

.^  '  ^        whether  there 

formance  of  the  condition  has  become  impossible,  the  previous  is  a  gift  over 
gift  remains.     Oraydon  v.  Hicks,  2  Atk.  16  ;  JoTies  v.  Suffolk, 
1   B.   C.  C.   528 ;  ColleU  v.    Gollett,  35  B.   312 ;  Sutcliffe  v. 
Richardson,  13  Eq,  606  ;  and  see  Wedgwood,  v.  Denton,  12  Eq. 
290 ;  In  re  Bird ;  Bird  v.  Cross,  8  Mews  R  326. 

In  most  of  these  cases,  however,  the  condition,  being  mar- 
riage with  consent,  became,  by  the  death  of  the  person,  whose 
consent  was  required,  a  condition  in  general  restmint  of 
marriage.  See,  too,  Yates  v.  University  College,  London,  L.  R  7 
H.  L.  438. 

A  condition  forfeiting  a  legacy  in  the  event  of  the  legatee 
marrying  a  certain  person  without  the  testator's  consent  has 
been  limited  to  a  marriage  in  the  testator's  lifetime.  Booth  v. 
Meyer,  38  L.  T.  N.  S.  125. 

A  condition  must  be  so  framed  that  it  may  be  capable  of 
ascertainment  at  any  moment  whether  it  has  or  has  not  taken 
effect.  Thus,  where  a  bequest  of  chattels  to  the  owner  of  a  title 
was  followed  by  a  direction  that  no  person  was  to  take  an 
absolute  interest  till  the  expiration  of  twenty-one  years  after 
the  death  of  all  persons  living  at  the  testator's  death  and  after- 
wards attaining  the  title,  the  direction  was  held  void  for  uncer- 
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CONDITIONS  SUBSEQUENT. 


Chap. 

xxxvn. 


Condition 
reciuiring 
consent  of 
several  per- 
sons becomes 
impossible  by 
death  of  some. 


Consent  of 
guardians. 


Condition  not 
performed 
through 
ignorance 
takes  effect, 


unless  the 
devisee  is 
heir. 


Condition 
forfeiting  a 
legacy  if  not 
claimed. 


What 

amounts  to  a 
claim. 


tainty.  In  re  Viscount  Exmouth ;  Viscount  Exmofnih  v. 
Praed,  23  Ch.  D.  158. 

A  condition  subsequent  requiring  the  consent  of  several 
persons  becomes  impossible  and  is  discharged  by  the  death  of 
all,  or  even  of  one  of  them,  though  in  the  latter  case  it  would 
seem  the  condition  is  satisfied  by  the  consent  of  the  sumvore. 
Peyton  v.  Bury,  2  P.  W.  625 ;  Orant  v.  Dyer,  2  Dow,  73 ;  Jom 
V.  Suffolk,  1  B.  C.  C.  528 ;  AislaUe  v.  Rice,  3  Mad.  256;  see 
Daivson  v.  Oliver  Massey,  2  Ch.  D.  753. 

Where  the  consent  of  guardians  is  required  and  the  testator 
appoints  no  guardians,  an  application  should  be  made  to  the 
Court  for  the  appointment  of  guardians,  and  the  consent  of  a 
guardian  appointed  by  the  infant  would  not  be  sufficient  /»« 
Brown*8  WiU,  18  Ch.  D.  61. 

So  where  the  consent  of  parents  or  guardians  is  required  and 
the  parents  are  dead,  guardians  must  be  appointed  to  give  their 
consent.     lb, 

A  condition  subsequent  not  performed  owing  to  the  ignorance 
of  the  legatee  of  its  existence,  nevertheless  works  a  forfeiture, 
where  the  property  is  given  over,  whether  in  the  case  of  per- 
sonalty or  of  realty.  Hodges'  Trusts,  16  Eq.  92  ;  Porter  "V-Ffjli 
1  Vent.  197 ;  AsOey  v.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  devisee  is  the  heir  who 
has  a  title  independent  of  the  will.  Doe  d.  Kenrick  v.  Lord 
Beauclerk,  11  East,  667  ;  Doe  d.  Taylor  v.  Crisp,  8  Ai  4^ 
778  ;  Murphy  v.  Linsham,  I.  R  9  C.  L.  123. 

So,  when  there  is  a  clause  forfeiting  a  legacy,  if  not  claimed 

« 

within  a  given  time,  the  forfeiture  takes  effect,  if  the  legacy  ^ 
not  claimed,  though  the  legatee  received  no  notice  of  the  legacy 
or  of  the  death  of  the  testator.  Burgess  v.  Robinson,  3  Mer. '  I 
Tulk  V.  Houlditch,  1  V.  &  B.  248 ;  Powell  v.  Rau^,  18  ^q. 
243. 

It  has  been  held  that  the  filing  of  a  bill  for  the  administration 
of  the  estate  before  the  time  appointed  is  equivalent  to  a  claifl* 
by  the  legatees,  though  they  may  not  be  parties  to  the  suit 
Tollner  v.  Marriott,  4  Sim.  19. 

But  when  the  gift  was  to  persons  who  should  within  a  y^ 
establish  their  title  as  next  of  kin,  an  order  made  shortly  ^ 
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the  testator's  deaths  an  oviginatiog  summons  directing  inquiries      ySt^tt 

as  to  the  persons  entitled  was  held  not  to  let  in  next  of  kin 

who  made  no  claim  within  the  year.     In  re  Hartley  ;  Stedman 
V.  Du7i8tei\  34  Ch.  D.  742. 

In  the  case  of  realty  a  valid  condition  subsequent  is  effectual  A  condition 

,  IS  enectual 

even  where  there  is  no  gift  over.  Cooke  v.  Turner,  15  M.  &  W.  without  a  gift 
727  ;  14  Sim.  493  ;  15  Sim.  611 ;  16  Sim.  482  ;  and  see  Evan-  else  of  i^lty. 
turd  V.  Evanturel,  L.  R  6  P.  C.  1. 

In  Cooke  v.  Tv/mer  there  was  a  gift  over,  but  the  case  seems  to 
have  been  decided  at  common  law  independently  of  the  gift  over. 

And  a  condition  subsequent  may  operate  to  destroy  a  con- 
tingent, as  well  as  to  divest  a  vested  estate.  Egerton  v.  Earl 
BrownZow,  4  H.  L.  1. 

With  regard  to  personalty,  a  condition  subsequent  is  effectual  Personalty 

.  ,  .-  -  ,  1  P    1         •    -1  1         follows  the 

Without  a  gift  over,  except  as  far  as  the  rules  ot  the  civil  law  rule  as 

have  been  adopted  with  regard  to  certain  classes  of  conditions,  ^^  doctiine 

.see  post,  p.  500.    Dickson's  Trust,  1  Sim.  N.  S.  37  ;  Craven  v.  °f  ^'^  t<^ortm, 
Brady,  4  Eq.  209 ;  4  Ch.  296. 

As   to  what  conditions   are  valid,   it   has   been   said,   that  Test  <)f 

validity  of  a 

nothing  can  be  made  the  subject  of  a  condition  in  a  will,  which  condition. 
could  not  be  made  the  subject  of  a  contract  or  wager  in  life. 
See  per  the  Lord  Chief  Baron,  Egerton  v.  Earl  BrownLoxv, 
4H.  L.l,p.  150. 

Perhaps  no  general  rule  can  safely  be  laid  down ;  but,  inde-  Condition 

.  •       •  .        niust  be 

pendently  of  the  question  whether  a  condition  involves  anjrthing  clearly 
illegal  or  impolitic,  in  order  that  it  may  be  effectual  the  meaning  ®  "®  ' 
of  the  testator  must  be  reasonably  clear  and  precise ;  and, 
therefore,  conditions  to  reside  in  a  certain  house,  and  to  educate 
children  in  England,  have  been  held  too  uncertain  to  work  a 
forfeiture.  FUlingham  v.  Bromley,  T.  &  R.  530 ;  Claverin^  v. 
Ettison,  3  Dr.  451 ;  7  H.  L.  707. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the  legatee 
is  valid.     Hodgson  v.  Halford,  11  Ch.  D.  959. 

Conditions  decreasing  an  annuity  if  the  annuitant  again  lives 
with  her  husband,  or  increasing  a  legacy  to  a  husband  in  the 
event  of  a  separation  from  his  wife,  are  invalid.  Bean  v. 
OriffUhs,  19  Jur.  1045 ;  Cartwright  v.  Cartwrigkt,  3  D.  M.  & 
G.  982. 

T.W.  K  K 
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Cliap. 


Condition  not 
to  dispute  a 
will. 


Computation 
of  time. 


A  condition  not  to  dispute  a  will  is  valid  in  law  if  the  will  is 
unsuccessfully  disputed,  though  it  will  not  avail  to  make  an 
invalid  disposition  good.  Cooke  v.  Turji^r,  15  M.  &W.  727; 
Evanturel  v.  Evanturel,  L.  R.  6  P.  C.  1 ;  Stevenson  v.  Abiingdm, 
11  W.  R.  935 ;  see  Warbrick  v.  Varley,  30  B.  347 ;  Hope  v. 
International  Financial  Society,  4  Ch.  D.  327 ;  PhiUips  v. 
PhiUips,  W.  N.  1877,  260 ;  see  Massy  v.  Rogers,  11  L  R  ^ 
409. 

On  the  other  hand,  a  condition  not  to  institute  legal  proceed- 
ings touching  the  estate  and  eflfects  devised,  is  too  general,  ana 
is  bad.     Rhodes  v.  MusweU  Hill  Land  Co.,  29  B.  561. 

A  clause  forfeiting  an  annuity  if  the  annuitant  should  inter- 
fere or  attempt  to  interfere  in  the  management  of  the  testatortf 
estate  is  good,  and  takes  effect  if  the  annuitant  brings  an  action 
against  the  trustees  without  reasonable  cause.  Adams  v.  Adavnii 
45  Ch.  D.  426  ;  (1892)  1  Ch.  369. 

A  condition  that  trustees  shall  not  pay  over  the  shares  of 
legatees  without  taking  from  them  bonds,  that  they  will  not 
intermarry  or  illegally  cohabit  with  certain  persons,  will  not  be 
enforced.     Poole  v.  Bott,  11  Ha.  33. 

As  to  the  rules  for  computing  time,  within  which  a  condition 
is  required  to  be  performed,  see  Lester  v.  Garland,  15  Ves.2W; 
Miller  v.  Wheatley,  28  L.  R.  Jr.  144. 


Condition 
subsequent  in 
restraint  of 
inan'iage  is 
good  in  realty. 

But  not  as 
regards  an 
estate  tail. 


Condition  in 
restraint  of 
marriage  is 
void  in  per- 
sonalty. 


Conditions  in  Restraint  of  Marriage. 

A  condition  in  restraint  of  marriage  applies  only  to  a  lav'"* 
marriage.     In  re  MLaughZin,  1  L.  R.  Jr.  42. 

A  condition  subsequent  in  resti'aint  of  marriage,  where  the 
estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  regards  realty- 
Jones  V.  Jones,  1  Q.  B.  D.  279 ;  BeLlairs  v.  Bellairs,  18  ^' 
510. 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  ^ 
tail,  as  repugnant  to  the  estate.  Earl  of  ArundeVs  Case^  «> 
Dyer,  342  6. 

It  is  clear,  that  in  the  case  of  personalty  a  condition  sub- 
sequent in  general  restraint  of  marriage  is  void,  whether  t''*^ 
condition  forfeits  or  only  reduces  the  gift.    Morley  v.  RennM' 
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3on,  2  Ha.  670;  W.  N.  (1894)  174;  W.  N.  (1895)  26;  Re      j^^ 

BeUamiy  ;  Pickard  v.  Holroyd,  48  L.  T,  212.  '— 

And  the  same  rule  applies  to  a  mixed  fund  arising  from  the  Mixed  fund. 
proceeds  of  sale  of  realty  and  pure  personalty.    Lloyd  v.  Lloyd, 

2  Sim.  N.  S.  255 ;  Bellairs  v.  Bdlairs,  18  Eq.  510. 

It  would  seem  that  the  rule  applies  to  real  and  personal  estate 
given  together.     Buddy  v.  Gheaham,  2  L.  R.  Jr.  443. 

And  it  seems,  that  a  legacy  out  of  the  proceeds  of  land  Legacy  out  of 
directed  by  the  testator  to  be  converted  would  follow  the  same  ^le  of  land. 
rule.     See  HaH' 8  Trusts,  3  De  Q.  &  J.  195 ;  Bellairs  v.  Bel- 
lairs, supra. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  is  Limitation  till 
goody  the  intention  being  to  provide  for  the  person  while  he  good, 
remains  unmarried,  and  not  to  prevent  him  from  marrying. 
Potter  v.  Richards,  24  L.  J.  Ch.  488  ;  Heath  v.  Lewis,  3  D.  M. 
&  G.  954 ;  In  re  King's  Trusts,  29  L.  R  Ir.  401. 

And  conditions  in  partial  restraint  of  marriage  aie  valid,  both  Conditions  in 
with  regard  to  realty  and  personalty,  though  with  regard  to  the  restraint  of 
latter  the  further  question  arises  whether  they  are  in  terrorem  ^oTthou^h 

or  not.  ^^ey  may  bo 

ineffectual. 

Thus,  conditions  restraining  a  widow  or  widower,  whether  of 
the  person  making  the  will  or  of  a  stranger,  from  marrying  again  : 
Evans  v.  Rosser,  2  H.  &  M.  190;  Newton  v.  Marsden,  2  J.  & 
H.  356 ;  Allen  v.  Jackson,  1  Ch..D.  399 ;  or  requiring  a  mar- 
riage with  consent :  Sutton  v.  Jewks,  2  Ch.  Rep.  95 ;  or  restrain- 
ing marriage  before  a  certain  age:   Stackpole  v.  Beaumont, 

3  Ves.  89,  are  good  as  conditions,  though  they  may  be  ineffectual 
if  there  is  no  gift  over,  on  the  principle  hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman,  or  in  a 
manner  not  in  accordance  with  the  rules  of  the  Quakers,  or  with 
a  person  of  a  particular  religion,  or  a  domestic  servant,  are  valid. 
Perrin  v.  Lyon,  9  East,  170  ;  Haughton  v.  Haughton,  1  Moll. 
611 ;  Duggan  v.  Kelly,  10  Ir.  Eq.  295,  473 ;  Hodgson  v.  Hal- 
ford,  11  Ch.  D.  959 ;  Jenner  v.  Tv/rner,  50  L.  J.  Ch.  161 ; 
29  W.  R.  99 ;  In  bonis  Knox,  23  L.  R.  Ir.  542. 

In  the  case  of  real  estate  such  a  condition  is  valid  even  if 

there  is  no  gift  over.     Haughton  v.  Haughton,  1  Moll.  611. 

A  condition  defeating  a  vested  interest  on  marriage  applies 
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Chap. 


Doctrine  of 
in  ierrorefn. 


Whether  the 
doctrine 
applies  to 
conditions 
precedent. 


if  the  marriage  takes  place  after  the  date  of  the  will  but  during 
the  testator's  lifetime.  Bullock  v.  Bennett,  7  D.  M.  &  G.  283 ; 
In  re  King's  Trusts,  29  L.  R  Ir.  401. 

In  the  case  of  personalty,  certain  conditions  subsequent, 
though  good  in  law,  are,  in  accordance  with  the  rule  of  the 
Civil  Law,  held  to  be  void,  and  in  terrorem  merely,  if  there  is 
no  gift  over. 

It  seems  the  doctrine  that  certain  conditions  are  in  terrorem 
merely  applies  to  real  estate  when  it  is  included  with  personalty 
in  the  same  gift.     Duddy  v.  Ghresham,  2  L.  R.  Ir.  443. 

Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.  Marplea  v.  BaiTihridge,  1  Mad. 
590 ;  Reynish  v.  Martin,  3  Atk.  330 ;  Wheeler  v.  Bingharn^ 
1  Wils.  135  ;  3  Atk.  364;  W.  v.  A,  11  B.  621. 

And  the  same  rule  applies  to  a  condition  not  to  contest  the 
will.      Powell  V.  Morgan,  2  Vem.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual,  the 
gift  over  being  considered  sufficient  evidence,  that  they  were 
not  meant  to  be  in  terrorem  merely.  Cleaver  v.  Spurting^  2 
P.  W.  526 ;  Tricker  v.  Kingsbury,  7  W.  R  662 ;  Charlton 
V.  Coombes,  11  W.  R  1038 ;  Craven  v.  Brady,  4  Eq.  209 ;  4 
Ch.  296. 

On  the  question  whether  the  doctrine  of  in  terrorern  applies 
to  conditions  precedent,  the  cases  show  : 

1.  A  condition  precedent,  requiring  consent  to  marriage 
generally,  without  limitation  of  age,  is  effectual  if  there  is  a 
gift  over.  Malcolm  v.  O'CaUaghan,  2  Mad.  349 ;  Gardiner  v. 
Slater,  25  B.  509. 

2.  The  gift  of  a  smaller  sum,  in  the  event  of  marriage  with- 
out consent,  has  the  same  effect  Creagh  v.  WHson,  2  Vem. 
572 ;  Gillett  v.  Wray,  1  P.  W.  284. 

3.  A  condition  precedent,  requiring  consent  to  marriage  if 
under  a  certain  age,  is  good  if  there  is  no  gift  over.  Stackpole 
V.  Beaumont,  3  Ves.  89  ;  see  Gray  v.  Gray,  23  L.  R  Ir.  399. 

4.  A  condition  precedent  not  to  marry  under  a  certain  age  is 
good,  though  there  is  no  gift  over.  Yonge  y,.Furse,  8  D.  M.  &; 
G.  756. 

5.  A  gift  to  a  legatee,'if  he  marries  a  particular  person,  only 
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takes  effect  in  that  event     Davis  v   Amid,  4  D.  R  &  J.        c^P' 

524     Qv^asre  whether  Smith  v.  Cowdery,  2  S.  &  St.  368,  is  

overruled. 

6.  But  it  seems  a  condition  precedeat  requiring  marriage  with 
consent  generally,  and  without  a  gift  over,  would  be  considered 
in  terrorem  merely.  Reeves  v.  Heme,  6  Vin.  Ab.  343,  pi.  41 ; 
Jteynish  v.  Martin,  3  Atk.  330;  see  Clarke  v.  Parker,  19 
Ves-l. 

Where  a  condition  precedent  to  a  legacy  requires  mai'riage 
with  consent,  then,  although  as  regards  the  consent  it  may  be 
treated  as  in  terrorem,  yet  the  legacy  will  not  vest  until  mar- 
riage. Garhvi  v.  Hilton,  1  Atk.  381 ;  Oray  v.  Gray,  23  L.  R. 
It.  399. 

In  cases  under  4  and  5  the  conditions  can  only  be  waived  Waiver  of 

.  .     .,  ,  I,   ,  .  .      conditions  by 

testamentarily,  and  no  consent  of  the  testator  to  a  mamage  m  the  testator. 
his  lifetime,  not  within  the  condition,  will  make  the  gift  good. 

But  where  the  condition  is  marriage  with  consent,  whether  Consent  of  the 
precedent  or  subsequent,  the  consent  of  the  testator  to  a  mamage  marriage  in 
in  his  lifetime  satisfies  the  condition.    Clarke  v.  Berkeley,  2  Vem.  ^tisfies^a*^ 
720 ;  PameU  v.  Lyon,  1  V.  &  B.  479  ;    Wheeler  v.  Warner,  1  condition 
S.  &  St.  304 ;  Tweedale  v.  TweedaU,  7  Ch.  D.  633  ;  see  Violett  I^t '^  '^'" 
V.  Brookman,  5  W.  R  342. 

And  the  condition  does  not  apply  to  a  subsequent  marriage. 
Hutcheson  v.  Hammond,  3  B.  C.  C.  128 ;  Crom/mdin  v. 
Crommdin,  3  Ves,  227. 

But  in  such  a  case  the  consent  of  a  testator  to  a  marriage  to  Consent  of 
take  place  after  his  death  does  not  obviate  the  necessity  for  the  manias  to 
consent  of  the  persons  named  in  the  will.    Lowry  v.  Pattison,  ^^^^® 
I.  R.  8  Eq.  372.  death. 

And,  where  the  gift  is  till  marriage,  the  consent  of  the  testator 
to  a  marriage  does  not  extend  the  gift.  BuUock  v.  Bennett,  7 
D.  M.  &  G.  283 ;  see  Cooper  v.  Cooper,  6  Ir.  Ch.  217. 

It  seems,  that  where  there  is  a  gift  upon  marriage  with  Condition  of 
consent,  the  legatee  has  her  whole  life  to  perform  the  condition  cons^tis 
and  the  legacy  is  not  forfeited  by  a  first  marriage  without  ^^^^^ 
consent.    RamdaU  v.  Payne,  1   B.  C.  C.  55 :  Beavmiont  v.  marriage  with 

consent. 

Squire,  17  Q.  B.  905.     Clifford  v.  Beawmont,  4  Buss.  325,  was 
decided  on  the  ground,  that  the  gift  was  only  upon  a  marriage 


502 


CONDITIONS    SUBSEQUENT. 


Gluip. 

xxzvn. 


Condition 
requiring  the 
consent  of 
several  per- 
sons how 
performed. 


Apportion- 
ment of  con- 
dition. 
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requiring  a 
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with  consent,  which  had  not  in  fact  been  obtained.     See,  too. 
Buddy  V.  Greskain,  2  L.  R.  Ir.  443. 

But  if  other  provision  is  made  for  the  legatee  in  the  event  of 
marriage  without  consent,  the  condition  must  be  limited  to  a 
first  marriage.     Lowe  v.  ManinerSy  5  B.  &  Aid.  917. 

In  the  case  of  a  condition  requiring  the  consent  of  several 
persons,  if  the  consent  required  is  that  of  executors  or  trustees, 
the  consent  of  those  who  renounce  or  do  not  act  is  not  neces- 
sary. Worthington  v.  Evans,  1  S.  &  St.  165 ;  Boyce  v. 
Corbally,  LI.  &  G.  t.  Plunkett,  102  ;  Ewens  v.  Addison,  4 
Jur.  N.  S.  1034 ;  White  v.  ATDerTnot,  I.  R  7  C.  L.  1 ;  see  aaA-e 
V.  Parker,  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces,  his 
consent  must,  it  seems,  be  obtained.  Graydon  v.  Hicks,  2  Atk. 
16  ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several  persons  is 
performed  by  obtaining  the  consent  of  the  survivors.  Ewing 
V.  Anderson,  7  W.  R.  23  ;  Dawson  v.  Oliver  Mossey,  2  Ch.  D. 
753. 

If  the  consent  of  guardians  is  required,  guardians  must 
be  appointed  if  there  are  none.  In  re  Browns  Trusts,  18 
Ch.  D.  61. 

Where  the  testator  does  not  prescribe  any  formalities,  it  is 
enough  if  the  consent  is  substantially  given.  Daley  v.  Desbou^ 
verie,  2  Atk.  261  ;  In  re  Smith ;  Keeling  v.  Smith,  44  Ch.  D. 
654. 

Where  a  testator  directs,  that  if  a  certain  sum  should  be 
applied  in  favour  of  A.,  A.  should  apply  a  sum  of  different 
amount  in  favour  of  B.,  the  condition  will  be  compulsory  on  A. 
only  if  the  whole  of  the  sum  in  question  is  applied  in  his  fayonr, 
and  the  condition  will  not  be  apportioned.  Caldwell  v.  Cress- 
well,  6  Ch.  279 ;  FazaJcerley  v.  Ford,  4  Sim.  390. 

A  condition  requiring  a  release  within  a  given  time,  with 
a  gift  over,  if  the  release  is  not  given  within  the  time,  must 
be  literally  complied  with.  Svmpson  v.  Vickers,  14  Vea  341, 
348. 

But  if  there  is  no  gift  over,  a  release  given  within  a  reason- 
able  time   will  satisfy  the   condition.    Simpson  v.  Vickers, 
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14  Ves.  341 ;  Taylor  v.  Topham,  1  B.  C.  C.  168 ;   Paine  v.        Chap. 
Hyde,  4   B.  468 ;  Hollinrake  v.   Lister,   1   Buss.    506 ;   see '— 


Scarlett  v.  Lord  Abimger,  34  B.  338 ;  Ledward  v.  Hassels,  2 
K.  &  J.  370. 

A  legacy  given  on  condition  of  conveying  real  estate  to  a  third 
person  gives  a  legatee  who  has  conveyed  no  lien  upon  the  land 
for  the  legacy.     Barker  v.  Barlcer,  10  Eq.  438. 

A  condition  of  forfeiture,  if  legatees  cease  to  carry  on  the  Ceasing  to 

»     -L      •  1  «»         •/•     1  n    •  carry  on 

testator  s  business,  takes  effect  if  they  sell  it  to  a  company,  business. 
although  they  become  managing  directors  and  in  substance  sole 
shareholders  of  the  company.     In  re  Sax ;  Baroied  v.  Sax,  62 
L.  J.  Ch.  688 ;  68  L.  T.  843 ;  41  W.  R.  584 ;  3  B.  638. 

As  to  the  performance  of  conditions  to  take  a  particular  name  Name  and 
or  adopt  a  particular  coat  of  arms,  see  a  valuable  note  in  David- 
.son's  Prec,  vol.  iii.  356 ;  D*Eyncourt  v.  Gregory,  1  Ch.  D.  441 ; 
Austen  v.  Collins,  54  L.  T.  903 ;  Bevan  v.  Mahon-Hagan,  27 
L.  B.  Jr.  399 ;  31  L.  B.  Jr.  342 ;  Re  Varley ;  Tfiomton  v. 
Varley,  62  L.  J.  Ch.  652 ;  68  L.  T.  665. 

As  to  conditions  of  residence,  see  Wynne  v.  Fletcher,  24  B.  Conditions  of 
430 ;  Walcot  v.  Botfield,  Kay  534;  Clavering  v.  Ellison,  7  H. 
L.  707,  and  cases  there  cited ;  Parry  v.  Roberts,  19  W.  B.  378  ; 
Dunn^  V.  Dunne,  3  Sm.  &  G.  22  ;  7  D.  M.  &  G.  207 ;  In  re 
Moir  ;  Wai^ner  v.  Moir,  25  Ch.  D.  605  ;  Tagoi^e  v.  Tagore,  1  Ind. 
Ap.  387,  397  ;  In  re  Arbib  and  Class'  Contract,  (1891)  1  Ch. 
601 ;  PaHridge  v.  Partridge,  (1894)  1  Ch.  351. 

The  effect  of  sect.  51   of  the  Settled  Land  Act,  1882,  upon  Effect  of  s.  61 
conditions  of  residence  is,  that  the  tenant  for  life  may  sell  and  Land  Act. 
enjoy  the  income  of  the  proceeds  notwithstanding  the  condition, 
but  if  he  does  not  sell  he  must  perform  the  condition.     In  re 
Pallet's  Settled  Estates,  30  Ch.  D.  161 ;  In  re  Hayn^s;  Kemp 
V.  Haynes,  37  Ch.  D.  306. 


Bepugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are  void. 
In  re  Dugdale;  Dugdale  v.  Dugdale,  38  Ch.  D.  176  ;  Corbett 
V.  CorheU,  13  P.  D.  136 ;  14  P.  D.  7. 
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CONDITIONS  SUBSEQUENT. 


Chap. 


Restraints 
upon  aliena- 
tion. 

Unlimited 
restraint. 

Limited  re- 
straint on 
alienation. 


Alienation 
limited  in 
time. 


Alienation  by 
particular 
form  of  con- 
veyance. 


Thus,  conditions  in  general  restraint  of  alienation  are  bad,  if 
absolute  interests  have  been  given  in  the  first  place. 

1.  Where  there  is  a  devise  in  fee,  followed  by  an  absolute 
restraint  upon  alienation,  the  restraint  is  void  for  repugnancy. 
Co.  Lit.  222  b, ;  Hood  v.  Oglander,  84  B.  513. 

But  a  condition  that  the  feofifee  shall  not  alien  "  to  such  a 
one,  naming  his  name,  or  to  any  of  his  beires,  or  of  the  issues 
of  such  a  one,  etc.,  or  the  like,"  is  said  to  be  good.  Co.  Lit. 
223  a. 

Upon  this  principle,  conditions  not  to  sell,  except  to  a  sister 
or  sisters  or  their  children,  and  not  to  sell  out  of  the  family^ 
have  been  held  valid.  Doe  d,  GiU  v.  Pea/raon,  6  Bast,  173 ; 
Re  Macleay,  20  Eq.  186  ;  see  LvxUow  v.  Bv/nhv/ry^  35  B.  36  ; 
Billing  v.  Welch,  I.  R  6  C.  L.  88 ;  see  the  principle  discussed 
in  In  re  Rosher ;  Rosher  v.  Rosher,  26  Ch.  D.  801. 

But  a  condition  not  to  sell  except  to  one  person  is  bad,  since 
a  person  might  be  selected  who  would  be  certain  not  to  pur- 
chase. Muschamp  v.  Bluett,  Bridg.  137  ;  Attivatery.  Attwater, 
18  B.  330. 

And  a  condition,  that,  if  the  devisee  in  fee  should  wish  to 
sell  in  the  lifetime  of  the  testator's  wife,  she  should  have  the 
option  of  purchasing  at  a  price,  which  was  about  one-fifth  of  the 
value  of  the  estate,  has  been  held  to  be  bad.  In  re  Rosher ; 
Rosher  v.  Rosher,  26  Ch.  D.  801. 

This  case  also  decides,  that  a  restraint  upon  alienation  is  bad 
though  limited  in  point  of  time.  Upon  this  question,  see,  too, 
Renaud  v.  Tourangeau,  L.  R.  2  P.  C.  4 ;  Large  s  Case,  2  Leon. 
82 ;  3  Leon.  182 ;  2  Jarm.  860 ;  ChurchiU  v.  Marks,  1  ColL  445; 
KiaUmark  v.  KiaUmark,  26  L  J.  Ch.  1;  In  re  Dugdale ; 
Dugdale  v.  Dugdale,  38  Ch.  D.  176 ;  Corhett  v.  Corhett,  13  P. 
D.  136 ;  14  P.  D.  7. 

In  the  same  way,  conditions  restrainiug  alienation  by  any 
particular  form  of  conveyance,  as  by  charge  or  mortgage,  are 
bad.  WiUis  v.  Hiscox,  4  M.  &  Cr.  201 ;  Ware  v.  Cann,  10 
B.  &  Cr.  433. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers  would  be  bad.     WiUis  v.  Hiscox,  aupira. 

The  effect  of  the  Settled  Land  Act,  1882,  sect  51,  upon 
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conditionfi  in  restraint  of  alienation  must  also  be  borne  in  mind.         COiap. 

TTTVTT 

In  re  Ames  ;  Ames  v.  Arnes,  (1893)  2  Ch.  479 ;  Re  Sudbury 

<J&  Pointon  Estates;  Vernon  v.  Fermm,  68  L.  T.  707.     See 
p.  503. 

Directions  that  the  rents  upon  property  devised  are  not  to  be  Direction  not 
raised  have  been  held  invalid.  A.-G.  v.  Cath&rine  Hall,  Jac.  ^  raise  rents. 
381 ;  A.'G,  V.  GreenhiU,  33  B.  193. 

These  rules  apply  to  personalty,  so  that  if  an  absolute  interest  Gift  over  of 
is  given,  a  gift  over  if  the  legatee  disposes  of  his  interest  is  void.  ^^tion.  °° 
Bradley  v.  Peixoto,  3  Ves.  324 ;  In  re  Jones's  WHl,  23  L.  T. 
N.  S.  211 ;  Metcalfe  v.  Metcalfe,  43  Cb.  D.  633  ;  In  re  Bourke's 
Trusts,  27  L.  R  Jr.  573. 

And  a  gift  over  upon  alienation  by  a  tenant  for  life  with  a 
power  of  disposition  by  deed  or  will  is  invalid.  Be  Wolstenhol/me; 
Marshall  v.  Aizlewood,  43  L.  T.  N.  S.  752. 

It  is  however  clear  that  absolute  interests,  whether  vested  or  Gift  ever  on 
contingent,  may  be  given  over  upon  alienation  before  the  period  before  period 
of  possession.     Kearsleyv.  Woodcock,  3  Ha.  1S5;  Be  Payne,  o^^istribu- 
25  B.  556 ;  Pearson  v.  Dolman,  3  Eq.  315 ;  In  re  Porter ; 
Coulson  V.  Capper,  (1892)  3  Ch.  481. 

2.  A  condition  giving  over  an  estate  in  fee  on  bankruptcy  of  Defeasance  on 

DanKruptcy. 

the  devisee  is  void.    In  re  Machu,  21  Ch.  D.  838  ;  In  re  Dug- 
dale;  Dugdale  v.  Dugdale,  38  Ch.  D.  176. 

3.  A  gift  over,  if  a  devisee  or  legatee  to  whom  an  absolute  Gift  over  if 
interest  is  given  does  not  dispose  of  his  interest  or  dies  intestate,  mtostate. 
is  void  both  as  regards  realty  and  personalty.      Holmes  v. 
Godson,  8  D.  M.  &  G.  152;  2  Jur.  N.  S.  383  ;  25  L.  J.  Ch.  317; 
Barton  v.  Barton,  3  E.  &  J.  512  ;  Ligktbov/me  v.  Gill,  3  B.  P. 

C.  250 ;  Be  MoHlock's  Trusts,  3  K.  &  J.  456 ;  Be  Yalden,  1  D. 
M.  &  G.  53 ;  Watkins  v.  Williams,  3  Mac  &  G.  622  ;  Henderson 
V.  Cross,  29  B.  216 ;  Perry  v.  Merritt,  18  Eq.  152 ;  In  re 
Wilcocks's  Settlement,  1  Ch.  D.  229 ;  In  re  Jenkins^  Trusts, 
23  L.  R  Jr.  162 ;  Stretton  v.  Fitzgerald,  23  L.  R  Jr.  310, 
466. 

So  a  direction  following  a  devise  to  tenants  in  common  in  fee 
that  if  no  distribution  should  be  made  during  the  lifes  of  the 
tenants  in  common  the  property  should  devolve  to  their  children 
is  invalid.    Sliaio  v.  Ford,  7  Ch.  D.  669. 
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CONDITIONS   SUBSEQUENT. 


Chap. 


Gift  over  if 
preyioas  gift 
IS  void. 


Condition  not 
to  bar  entail. 


Condition 
determining 
an  estate  tail 
in  part. 


Estate  tail  to 
cease  as  if  the 
tenant  in  tail 
were  dead. 


Absolute 
interest 
directed  to 
cease  as  if  the 
donee  were 
dead. 


Conditions 
postponing 
enjoyment 
beyond  21. 


Such  conditional  gifts  over  are  good  according  to  Scotch  law. 
Baratow  v.  Pattison,  L.  R  1  H.  L.  Sc.  392. 

After  a  devise  to  A.  and  his  heirs,  a  gift  over  if  A.  shall  die 
without  leaving  lawful  issue  to  his  next  heir  at  law  is  void.  In 
re  Parry  and  Dagga,  31  Ch.  D.  130 ;  see  Gulliver  v.  Vaux^  8 
D.  M.  &  G.  167,  n. 

It  has  been  held  that  a  gift  over  if  the  legatee  does  not  dis- 
pose of  his  interest  does  not  become  valid  by  his  death  in  the 
testator's  lifetime.  Hughes  v.  ElliSy  20  B.  193 ;  Greated  v. 
Greated,  26  B.  621 ;  but  these  cases  were  doubted  in  In  re 
Stringer's  Estate ;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1.  They 
were  followed  however  in  In  re  Jenkins'  Trusts,  23  L  R  Ir. 
162.     See  p.  519  post 

4.  A  gift  over  in  the  event  of  a  previous  gift  being  void  at 
law  or  in  equity  is  good.  De  Themmines  v.  De  Bonnevaly  5 
Russ.  288. 

5.  A  tenant  in  tail  cannot  by  condition  subsequent  be  pre- 
vented from  barring  his  estate  tail.  Datvkins  v.  Lord  Ptnrhy% 
4  App.  C.  51 ;  see  Milbank  v.  Vane,  (1893)  3  Ch.  79. 

A  condition  intended  to  determine  an  estate  tail  in  pail;  only, 
for  instance,  a  clause  directing  that  the  interests  of  tenants  in 
tail  shall  cease  as  concerns  the  rights  and  interests  of  the 
person  making  default,  but  not  farther  or  otherwise,  is  void. 
Seymour  v.  Vernon,  10  Jur.  N.  S.  487 ;  12  W.  R  729. 

A  condition  in  certain  events  determining  estates  tail,  as  if 
the  tenant  in  tail  were  dead,  will  be  made  good  by  supplying 
the  words  dead  without  issue.  AsUey  v.  Earl  of  Essex,  18  Eq. 
290. 

But,  if  an  absolute  interest  has  been  given,  such  a  condition 
will  be  ineffectual,  since  the  legatee's  interest  would  not  deter- 
mine with  his  death,  and,  therefore,  the  interest  directed  to  cease 
is  not  the  exact  interest  previously  given.  Bird  v.  Johnson, 
18  Jur.  976 ;  Catt's  Trusts,  2  H.  &  M.  46  ;  33  K  J.  Ch.  495 ; 
Musgrave  v.  Brooke,  26  Ch.  D.  792.  See  In  re  ComwaUis; 
ComwaUis  v.  Wykeham-Martin,  32  Ch.  D.  388. 

6.  So,  too,  when  vested  interests  have  once  been  given,  re- 
strictions postponing  the  enjoyment  of  the  property  beyond  the 
age  of  twenty-one  are  void,  unless  the  property  is  otherwise 
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disposed  of  in  the  meantime.     Saunders  v.  Vautier,  Cr.  &  Ph.         Ch*P- 

^  XXXVII. 

240 ;  JRocke  v.  Eocke,  9  B.  66 ;   Re  Yovm^s  Settlement,  18  B. 

199  ;  Ooding  v.  Gosling,  Johns.  265 ;  Harbin  v.  Ma^terman, 
(1894)  2  Ch.  184. 

7.  A  ffift   over  upon  alienation  takes  effect  if  the  legatee  Legateenot 

^  ^  .  ,         aware  of 

alienates,  though  he  may  not  have  been  aware  of  the  condition,  condition. 
CaHer  v.  CaHer,  3  K.  &  J.  617. 

A  direction  that  the  receipt  of  an  annuitant  shall  be  the  only 
discharge  which  the  executor  shall  be  bound  to  accept,  and  that 
the  annuitant  may  be  required  to  attend  to  give  receipts,  does 
not  prevent  the  annuitant  from  assigning.  Arden  v.  Goodacre, 
11  C.  B.  883. 

Where  there  is  a  gift  over  upon  alienation  the  execution  of  a  Charge  dis- 

,  claimed. 

charge  effects  a  forfeiture,  though  the  charge  is  not  acted  on, 
and  is  renounced  by  the  person  in  whose  favour  it  is  given. 
Hurst  V.  Hurst,  21  Ch.  D.  278 ;  see  Lockwood  v.  Sikes,  51 
L.  T.  562. 

Where  the  property  is  given  over  upon  alienation  the  term  Meaning  of 

I  •  tiiQ  term 

has  been  held  to  include  only  voluntary  alienation,  and  not  a  alienation, 
hostile  bankruptcy.  Lear  v.  Leggett,  1  R  &  M.  690 ;  Pyni 
V.  Lockyer,  12  Sim.  394 ;  Graham  v.  Lee,  23  B.  388 ;  Re 
Kelly  8  SeUlement;  West  v.  Turner,  59  L.  T.  494;  Re 
Harvey ;  Ex  parte  Piodey  v.  Harvey,  60  L.  T.  710 ;  37  W.  R 
620. 

On  the  other  hand,  the  presentation  of  a  petition  by  the 
legatee  under  the  Insolvent  Debtors'  Act,  or  under  the  arrange- 
ment clauses  of  the  Bankruptcy  Act,  1869,  is  a  voluntary 
alienation.  Rochford  v.  Hacknxan,  9  Ha.  475 ;  In  re  ArfikersVs 
Trusts,  13  Eq.  464;  see  Ex  parte  Dawes;  In  re  Moon,  17 
Q.  B.  D.  275. 

If  there  is  a  strong  intention  of  peraonal  benefit  to  the  legatee, 
as  if  the  gift  is  to  him  for  life  and  not  to  his  assigns,  a  gift  over 
upon  alienation  has  been  held  to  include  bankruptcy.  Cooper 
v.  WyaU,  5  Mad.  482. 

A  direction  that  a  life  interest  given  to  A.  and  her  assigns  Gift  to  A.  and 
shall  determine  if  she  should  do  anything  to  deprive  herself  of 
the  right  to  receive  the  income  is  not  inconsistent  with  the  life 
interest,  and  effect  will  be  given  to  it.     Craven  v.  Brady,  4  Eq. 
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CONDITIONS  SUBSEQUENT. 


Chap. 


'•Door 

suffer." 


'*  Payable  to 
or  vested  in." 


Attempt  to 
charge. 


Taking  in 
execution. 


\ 


Anticipation. 


209 ;  4  Ch.  296 ;  Re  Kelly's  SeUlement ;  West  v.  Tui^ner,  69 
L.  T.  494. 

If  the  property  is  given  over  if  the  legatee  should  "do  or 
suffer,"  or  "  do  or  permit "  anything  whereby  the  property  would 
be  vested  in  another,  this  includes  a  hostile  bankruptcy.  Roffey 
V.  Bent,  3  Eq.  739 ;  Ex  parte  Eyaton  ;  In  re  Throckmorton, 
7  Ch.  D.  145. 

Under  similar  words  the  issue  of  a  writ  of  sequestration 
against  the  legatee  has  been  held  to  work  a  forfeiture.  Dixon 
V.  Rowe,  35  L.  T.  N.  S.  549. 

A  gift  over  if  the  legatee  does  or  suffers  something  whereby 
the  property  would  "  become  payable  to  or  vested  in "  another 
includes  a  receiving  order  in  bankniptcy  (a)  but  not  a  Scotch 
sequestration  (6).  In  re  SaHorls'a  Estate  ;  Sartoris  v.  Sarto^'is, 
(1892)  1  Ch.  11 ;  seeJFa?  paiis  Dawes;  In  re  Moon,  17  Q.  B.  D. 
275  (a) ;  Be  James  ;  Clutterbuck  v.  James,  62  L  T.  454  (6). 

A  clause  forfeiting  an  annuity  on  an  attempt  to  sell  it  takes 
effect  if  the  annuitant  petitions  for  the  benefit  of  the  Insolvent 
Debtors'  Act.    Martin  v.  Marghavi,  14  Sim.  230. 

A  gift  over  if  the  legatee  should  attempt  to  assign  or  chaige 
his  legacy  takes  effect  if  the  legatee  executes  a  settlement 
purporting  to  a^ign  it,  although  the  assignment  is  by  law 
inoperative  (a),  but  it  does  not  take  effect  on  his  executing  a 
document  purporting  to  be  an  equitable  assignment  if  he  had 
no  intention  to  create  a  charge  by  the  document  (6).  In  re 
Porter ;  CovZson  v  Capper,  (1892)  3  Ch.  481  (a) ;  In  re 
Sheward;  Sheward  v.  Brown,  (1893)  3  Ch.  602  (6). 

A  settlement  of  property  to  which  the  settlor  will  be  entitled 
under  A.'s  will  will  not  include  a  life  interest  given  by  A.,  but 
subject  to  forfeiture  on  attempted  alienatiou.  In  re  Crawshay ; 
Walker  v.  Crawshay,  (1891)  3  Ch.  176. 

A  gift  over  on  anticipating  a  life  interest  given  without  power 
of  anticipation  does  not  take  effect  on  the  execution  of  a  mort- 
gage during  coverture.  In  re  Woi^mald;  Frank  v.  Muzeeriy  43 
Ch.  D.  630. 

A  gift  over  if  the  life  interest  of  the  beneficiary  "  should  be 
taken  in  execution  by  any  process  of  law  "  applies  to  equitable 
execution.    Blackman  v.  Fysh,  (1892)  3  Ch.  209. 
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The  execution  of  a  deed  of  inspectorship  is  not  within  a  gift      ^SSSfr 

over  in  the  event  of  the  legatee  taking  the  benefit  of  any  Act  

for  the  relief  of  insolvent  debtors.     Montefiare  v.  Unthoven,  inspectorship. 

5  Eq.  35. 

As  to  the  meaning  of  alienation,  see  Aviaon  v.  Holmes^  1  J. 

6  H.  530,  p.  540. 

Insolvency  has  no  technical  meaning,  but  means  inability  to  Meaning  of 
pay  debts.    Freeman  v.  Bowen,  35  B.  17 ;  ite  Muggeridge,  Joh. 
625 ;  29  L.  J.  Ch.  288  ;  see  De  Tastet  v.  Le  Tavemier,  1  Kee. 
161 ;  Billson  v.  Crofts,  15  Eq.  314;  Nixon  v.  Verry,  29  Ch.  D. 
196. 

A  declaration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  meaning  of  a  gift  over  upon  insolvency.  Aylwin*8 
Trusts,  16  Eq.  585 ;  see  In  re  Levy's  Trusts,  30  Ch.  D.  119  ; 
In  re  Broughton ;  Peat  v.  Broicghton,  57  L.  T.  8. 

A  gift  over  of  a  life  interest  given  to  the  testator's  widow  in  Marriage. 
the  event  of  her  doing  anything  whereby  she  would  be  deprived 
of  the  right  to  receive  the  rents  takes  effect  upon  the  marriage 
of  the  widow  without  making  any  settlement.  Craven  v.  Brady, 
4  Eq.  209 ;  4  Ch.  296. 

The  execution  of  an  irrevocable  power  of  attorney  to  receive  Power  of 
an  annuity  is  within  a  clause  of  forfeiture  in  the  event  of  **  ™®^'' 
assignment  or  disposition  by  way  of  anticipation.     Oldham  v. 
Oldham,  3  Eq.  404. 

Where  the  property  is  given  over  upon  bankruptcy,  the  gift  Gift  over 
over  pri/md  facie  includes  a  bankruptcy  which  takes  place  ^tey  " 
after  the  date  of  the  will  and  is  subsisting:  at  the  testator's  i^^cludesa 

^  ,  subsisting 

death,  notwithstanding  strong  words  of  futurity.     Yamold  v.  bnnkmptcy. 
Moorhouse,  2  R  &  M.  364. 

And  it  has  been  held  to  include  a  bankruptcy  which  took 
place  before  the  date  of  the  will,  and  was  subsisting  at  the 
death.  Manning  v.  Chambers,  1  De  G.  &  S.  282 ;  Seymour  v. 
LtuMS,  1  Dr.  &  Sm.  177 ;  Trappes  v.  Meredith,  10  Eq.  604 ;  7 
Ch.  248 ;  Metcalfe  v.  Metcalfe,  43  Ch.  D.  633  ;  (1891)  3  Ch.  1. 

But  since  the  object  of  the  gift  over  is  merely  to  preserve  the  A  bankruptcy 
property  from  going  to  strangers,  if  the  bankruptcy  is  annulled  fore^lhe  period 
before  the  period  of  distribution  the  forfeiture  does  not  take  effect,  of  distribution 

*^  will  not  work 

Lloyd  V.  Lloyd,  L.  R.  2  Eq.  722 ;  Trappes  v.  Meredith,  9  Eq.  a  forfeiture. 
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229 ;  In  re  Pa/mliam'a  Trusts,  46  L.  J.  Ch.  80 ;  13  Eq.  413 ; 
Samuel  v.  Samuel^  12  Ch.  T>.  152 ;  see  Robins  v.  Rose,  43 
L.  J.  Ch.  334 ;  Robertson  v.  Richardson,  30  Ch.  D.  623 ;  Be 
Broughton  ;  Peat  v.  Broughton,  57  L.  T.  8. 

In  the  case  of  an  immediate  gift  it  appears  the  forfeiture  will 
not  take  effect,  where  the  bankruptcy  is  annulled  withiu  a  year 
from  the  testator's  death  if  there  is  no  right  to  any  payment  till 
then.  Lloyd  v.  Lloyd,  L.  R  2  Eq.  722 ;  Aricona  v.  Waddelly 
10  Ch.  D.  157. 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  In  re  Paniham's  Trusts,  13 
Eq.  413. 

In  the  case  of  an  immediate  specific  bequest  for  life  a  clause 
of  forfeiture  does  not  operate  if  the  bankruptcy  is  annulled 
before  the  day  on  which  the  first  income  is  payable.  White  v. 
Chitty,  L.  R  1  Eq.  372 ;  see  Metcalfe  v.  Metcalfe,  43  Ch.  D. 
633 ;  (1891)  3  Ch.  1. 

These  principles  have  no  application  where  the  freedom  from 
bankruptcy  is  a  condition  precedent  to  the  vesting.  Cox  v. 
Fonblanque,  6  Eq.  482 ;  see  Samuel  v.  SawAiel,  supra. 

Similarly,   if  the   life   interest   given   over   on  bankruptcy 

is  subject  to  a   prior   life  interest,  the  gift  over  takes  effect 

on  a  bankruptcy  during  the  life  of  the  prior  tenant  for  life. 

Sliarp  V.  Cosserat,  20  B.  470 ;   Muggeridge's  Trust,  JohnsL 

625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an  accrued 

share  directed  to  go  in  the  same  manner  as  the  original  share, 

though  not  accruing  till  after  bankruptcy.     Dorsett  v.  DorseU, 

30  B.  250. 

A  proviso  for  cesser  if  the  beneficiary  "  should  by  his  own  act 
or  by  operation  of  law  be  deprived  of  the  absolute  personal 
enjoyment "  of  his  interest  does  not  take  effect  by  the  beneficiary 
being  convicted  of  felony  and  sentenced  to  penal  servitude 
Re  Dash;  Barley  v.  King,  57  L.  T.  219. 

8.  Under  the  Married  Women's  Property  Act,  1882  (sect  2), 
every  woman  married  since  the  Act  may  hold  as  her  separate 
property,  and  dispose  of  as  if  she  were  a  feme  sole,  all  real  and 
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personal  property  belonging  to  her  at  the  time  of  her  marriage      x^yiT 
or  acquired  or  devolving  upon  her  after  marriage.  ' 

And  by  sect  5,  every  woman  married  before  the  Act  may 
hold  and  dispose  of  in  manner  aforesaid,  as  her  separate  property, 
all  real  and  personal  property,  the  title  to  which  accrues  after 
the  commencement  of  the  Act. 

In  the  cases  above  mentioned  a  married  woman  may  take 
and  dispose  of  the  legal  estate  in  land,  and  a  deed  acknow- 
ledged is  not  necessary.  In  re  Drumraond  and  Davie's 
Contract,  (1891)  1  Ch.  524 

The  Act  does  not  affect  the  husband's  right,  on  his  wife's 
death,  to  her  undisposed  of  personalty,  nor  destroy  his  tenancy 
by  the  curtesy  in  her  undisposed  of  real  estate.  In  re  LamberVs 
Estate ;  Stanton  v.  Lambert^  39  Ch.  D.  626 ;  Sui^man  v. 
Wharton,  (1891)  1  Q.  B.  491 ;  Hope  v.  Hope,  (1892)  2  Ch.  336. 

Before  the   Married  Women's   Property  Act,   1882,  it   was  Separate  use, 
settled  that  the  corpus  as  well  as  the  income  of  real  or  personal 
estate  might  be  given  to  the  separate  use  of  a  married  woman. 
Taylor  v.  Meads,  4  D.  J.  &  S.  607  ;   Cooper  v.  Macdonald,  7 
Ch.  D.  288. 

The  separate  use  may  of  course  be  so  framed  as  to  apply  to 
the  rents  and  profits  only,  and  not  to  the  coi-pus.  Troutbeck  v. 
Bougftey,  L.  R.  2  Eq.  534. 

And  in  a  limitation  in  a  marriage  settlement  to  A.,  "  during 
her  present  coverture  for  her  sole  and  separate  use,*'  it  was  held 
that  the  separate  use  only  attached  co  income  accruing  during 
her  then  coverture.     Shvie  v.  Hogge,  58  L.  T.  546. 

In  cases  not  within  the  Married  Women's  Property  Act,  1882,  Separate  use 
the  eflfiect  of  the  separate  use  as  regards  the  capital  is  to  give  Marked '^ 
the  married  woman  a  power  of  disposition.  Women's 

■^  ^  ,  Property  Act, 

If  the  married  woman  does  not  exercise  her  power  of  dis-  1882. 
position  the  separate  use  is  exhausted,  and  upon  her  death  the 
husband's  rights  revive. 

Therefore,  in  the  case  of  land  given  to  the  separate  use  of  a  Effect  of 
married  woman  who  dies  without  making  a  disposition,  the  on  curtesy^ 
husband  is  entitled  to  an  estate  by  the  curtesy.     Roberts   v. 
DixweLl,  1  Atk.  607 ;  Follett  v.  Tyrer,  14  Sim.  125  ;  Appleton 
V.  Rowley y  8  Eq.  139 ;   Cooper  v.  Macdonald,  7  Ch.  D.  288 ; 
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oven-uling  Hearle  v.  Greeiibomk,  3  Atk.  675 ;    and  Moore  v. 
Webster,  3  Eq.  267. 

The  case  of  Bennett  v.  Davis,  2  P.  W.  316,  is  sometimes 
cited  as  an  authority,  that  an  express  declaration  that  curtsey 
is  not  to  attach  to  lands  given  to  the  separate  use  of  a  married 
woman  would  be  effectual  where  no  disposition  is  made  of  the 
lands.  The  question  did  not  arise  in  the  case,  as  both  husband 
and  wife  were  alive. 

Chattels  real  belonging  to  the  wife  to  her  separate  use  vest 
in  the  husband,  jure  TnaHti,  if  she  dies  without  disposing  of 
them.     Archer  v.  Lavender,  I.  R.  9  EJq.  220. 

And  it  seems  chattels  in  possession  belonging  to  the  wife  to 
her  separate  use,  and  not  disposed  of,  belong  to  the  husband 
without  the  necessity  of  taking  out  administration  to  the  wife. 
Molony  v.  Kennedy,  10  Sim.  254  ;  Bird  v.  Peagrum,  13  C.  B. 
639. 

In  cases  not  within  the  Married  Women's  Property  Act,  1882, 
the  marital  right  will  be  held  to  be  excluded  only  by  a  clear 
indication  of  intention  to  exclude  it. 

The  word  "separate"  is  suflScient  for  this  purpose,  whether 
the  legatee  is  married  or  not.    Arctier  v.  Rorke,  7  Ir.  Eq.  478. 

On  the  other  hand,  such  words  as  "  own  use,"  "  absolute  use," 
or  to  pay  to  "  her  own  proper  hands,"  are  not  enough,  whether 
the  legatee  is  married  or  single,  or  whether  trustees  are  inter- 
posed or  not.  Rycroft  v.  Christy,  3  B.  238 ;  Tyler  v.  Luke^  2 
R  &  M.  183 ;  BlacJdow  v.  Loajus,  2  Ha,  49 ;  Taylor  v.  Staintm^ 
2  Jur.  N.  S.  634 ;  WiUs  v.  Sayer,  4  Mad.  409 ;  RobeHs  v.  Spuxr^ 
5  Mad.  491 ;  Beales  v.  Spencer,  2  Y.  &  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  l^acy  is 
directed  to  be  at  her  own  disposal,  a  separate  use  is  created. 
Kirk  V.  Paulin,  7  Yin.  Ab.  95,  pi.  43;  Prichard  v.  Aws, 
T.  &  R  222 ;  Bland  v.  Dawes,  17  CL  D.  794. 

Directions  that  the  receipt  of  a  legatee,  "  notwithstandiDg 
coverture,"  and  that  her  "sole^and  separate  receipt*'  should  be 
a  good  discharge,  have  been  held  to  create  a  separate  nse. 
Cooper  V.  WeUs,  11  Jur.  N.  S.  923;  In  re  Molyneux's  EMy 
I.  R  6  Eq.  411. 

The  same  has  been  held  where  the  legatee  was  married,  and 
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her  receipt  was  declared  to  be  a  sufficient  discharge.     Lee  v.         Chap. 
Prieaux,  3  B.  C.  C.  381 ;  Re  Lorimer,  12  B.  521.  ^^axYU. 

And  where  a  legacy  was  given,  if  husband  and  wife  should 
not  be  living  together,  half  to  the  husband  and  half  to  the  wife 
absolutely,  the  wife  took  to  her  separate  use.  ShewdL  v. 
Dwarriea,  Johns.  172. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the  rents 
herself,  whether  married  or  single,  creates  a  separate  use. 
QovZder  v.  CaTrim,  1  D.  F.  &  J.  146. 

Probably  a  gift  for  the  maintenance  and  support  of  a  woman  Maintenance 
referred  to  by  the  testator  as  married  would  create  a  separate 
use.    Barley  v.  Darley,  3  Atk.  399  ;  Cape  v.  Cape,  2  Y.  &  C. 
Ex.  543 ;  see  Wardle  v.  Ckudon,  9  Sim.  524 

And  a  power  given  to  trustees  to  apply  income  for  the  main- 
tenance and  support  of  a  widow  authorises  payment  of  the 
income  to  her  separate  use.  Austin  v.  Austi/n,,  4  Ch.  D.  233 ; 
see  In  re  Peacock's  Trusts,  10  Ch.  D.  490. 

The  word  sole  may  in  some  cases  be  sufficient  to  create  a  Effect  of  the 
separate  use,  hut  primd  fade  it  has  no  such  technical  meaning,  S*  creating  a 
and  the  burden  of  proof  is  upon  those  who  assert  it  has.    Lewis  ■ep*™^  '*■«• 
V.  MaihewSy  L.  R  2  Eq.  177 ;  Masaey  v.  Rawen,  I.  R  1  Eq.  110 ; 
Ll  R  4  H.  L.  288. 

In  a  marriage  settlement  where  the  whole  object  is  to  secure 
to  the  wife  a  separate  estate,  the  word  may  have  the  force  of 
separate.    Ex  parte  Ray,  1  Mad.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a.  A  gift  to  "  A,  the  wife  of  B.,  for  her  sole  use,"  creates  a 
separate  use.  Inglefidd  v.  Coghlan,  2  ColL  247  ;  Farrow  v. 
Smith,  W.  N.  1877,  21 ;  In  re  Amies'  Estais ;  MUner  v. 
MUner,  W.  N.  1880, 16 ;  Bkmd  v.  DoAves,  17  Ch.  D.  794. 

b.  The  same  has  been  held  where,  though  the  legatee  was  not 
in  the  gift  to  her  referred  to  as  married,  it  appeared  from 
other  parts  of  the  will  that  she  was  a  married  woman.  Oreen  v. 
Britten,  1  D.  J.  &  S.  649 ;  Hartford  v.  Pimer,  L  R  2  Eq. 
204. 

But  this  is  not  the  case  if  the  legatee  be  the  testator's  own 
wife,  so  that  she  must  be  discovert  when  the  will  takes  effect 

T.W.  L  L 
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<^*P-        Oilbert  v.  Lewis,  1  D.  J.  &  S.  38  ;    Oreen  v.  Marsden,  1  Dr. 
'  646. 

c.  K  the  legatee  is  unmarried  at  the  time,  but  the  testator 
shows  that  he  contemplates  her  marriage,  and  expressly  wishes 
to  guard  against  the  claims  of  a  future  husband,  the  same 
effect  will  follow.  Ex  parte  KiUick,  3  M.  D.  &  De  G.  480 ;  In 
re  Tarsey's  Trust,  L.  R  1  Eq.  561 ;  see  Baker  v.  Ker,  11  L  R 
Ir.  3. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift,  and  no  other  motive  for  it  is  discernible.  Adamson  v. 
Armitage,  19  Ves.  416. 

But  the  mere  interposition  of  trustees  will  not  give  the  word 
the  force  of  separate  if  the  trust  is  created  for  the  geaeral 
purposes  of  the  will,  and  not  confined  to  the  particular  gifc 
Massey  v.  Rorven,  L.  R  4  H.  L.  288. 
Sestraint  3*  A  married  woman  may  be  restrained  from  anticipating  the 

SJtion  ^**^"  rents  and  profits  of  real  estate  and  the  income  of  personalty 
given  to  her  separate  use ;  a  restraint  upon  anticipation  may 
also  be  imposed  upon  corpus. 

A  restraint  upon  anticipation  imposed  by  the  will  of  an 
English  testator  binds  a  legatee  domiciled  in  a  countiy  where 
such  a  restraint  is  not  recognised.  PeiUon  v.  Brookmg,  25  K 
218. 

The  restraint  can  only  be  imposed  upon  property  belonging 
to  the  separate  use.  Baggett  v.  Meux,  1  ColL  138 ;  Stogdon  v. 
Lee,  (1891)  1  Q.  B.  661. 

A  restraint  upon  anticipation  applicable  to  the  rents  of  real 
estate  devised  to  a  married  woman  in  tail  does  not  prevent  her 
from  enlarging  the  estate  tail  to  a  fee  with  her  husband's 
consent     Cooper  v.  Ma>cdonald,  7  Ch.  D.  289. 

The  case  would  probably  be  the  same  if  the  restraint  upon 
anticipation  were  expressly  applied  to  the  corpus.  Gooftfi- 
Macdonald,  stipra. 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testamentary 
power  of  disposition,  may  release  her  power  under  the  Acfc  for 
the  abolition  of  fines  and  recoveries.  Heath  v.  TFidb&a^i  ^ 
L.  R  Ir.  285. 
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In  the  case  of  a  restraint  upon  anticipation  applied  to  the        ghap. 
corpus  of  real  estate,  the  effect  appears  to  be  to  restrain  the 


married  woman   from  disposing  either  of  the  income  or  the  applied  to 
corpus  during  coverture  except  by  will   Baggett  v.  Meux,  1  ColL  ^^^^ 
138 ;  1  Ph.  627.  proS^cing 

In  the  case  of  a  fund  of  personalty  given  to  a  married  woman  Regt„int 
with  a  restraint  upon  anticipation,  a  distinction  has  been  drawn  ^V^J^  antici- 

i»      1  1  1  pataon  of  fnnd 

between  a  fund  invested  so  as  to  produce  income,  and  a  gift  of  of  personalty. 

a  share  of  proceeds  of  sale  or  cash  not  producing  income,  the 

restraint  upon  anticipation  being  held  effectual  in  the  former 

case,  and  ineffectual  in  the  latter.    See  In  re  EUi^  Trusta, 

17  Eq.  409 ;   In  re  Croughton'a  Trusts,  8  Ch.  D.  460 ;  In  re 

Benton;  Smith  v.  Smith,  19  Ch.  D.  277  ;  In  re  Clo/rke'a  Trusts, 

21  Ch.  D.  748 ;  In  re  Taber;  Arnold  v.  Kayeas,  46  L.  T.  806  ; 

51  L.  J.  Ch.  721 ;  30  W.  R  883 ;  In  re  Coombes ;  Coombes  v. 

ParJUt,  W.  N,  1883,  169 ;  see,  too,  Re  Sard,  4  N.  R  321 ;  10 

Jut.  N.  S.  876;  Re  OaskdCs  Trusts,  11  Jar.  N.  S.  780;  Re 

Sykes'  Trusts,  2  J.  &  a  415. 

This  distinction  is  now  overruled.  The  true  test  is,  does 
the  testator  intend  the  fund  to  be  paid  to  the  married  woman, 
or  does  he  intend  her  to  enjoy  it  only  in  the  shape  of  income. 
In  re  Bourn;  O'HaUoran  v.  Kin^,  27  Ch.  D.  411. 

a.  Where  a  fund  is  given  immediately  to  a  legatee  with  a  Direction  to 
direction   to  pay  it  to  her,  the  direction  to   pay  overrides  a  ^^* 
restraint  on  anticipation.    In  re  Ghre^/s  Settlements ;  Acason 
V.  Greenwood,  34  Ch.  D.  85,  712  (as  to  the  1500Z.,  which  was 
not,  however,  before  the  Court). 

A  fortiori  is  this  the  case,  if  the  fund  is  directed  to  be  paid 
over  after  a  life  interest,  as  force  can  then  be  given  to  the  re- 
straint on  anticipation  by  applying  it  to  the  reversionary  interest. 
In  re  Bown,  supra. 

6.  But  where  a  fund  is  given  on  trust  for  a  legatee,  a  restraint  Fund  to  be 
on  anticipation  will  be  effectual ;  and  the  fact  that  the  fund  is  trastees. 
given  after  a  life  interest  or  a  period  of  accumulation,  does  not 
of  itself  show  that  the  restraint  on  anticipation  was  meant  to 
cease  when  the  fund  fell  into  possession.     In  re  Ghrey's  Setile- 
mefKUs,  supra ;  In  re  TippeWs  amd  Newbould*s  Contract,  87 

Ch.  D.  444 ;  Re  Holmes  ;  Hallows  v.  Holmes,  67  L.  T.  335. 
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A  restraint  may  be  effectually  confined  to  a  reversionary 
interest    In  re  Bown,  su/pra. 

Where  there  was  a  direction  to  accumulate  the  income  of  a 
fund  and  the  rents  of  realty  during  the  life  of  an  annuitant  and 
after  her  death  to  stand  possessed  of  the  fund  and  realty  with 
the  accumulations  in  trust  for  a  mamed  woman,  whom  the 
testator  restrained  from  anticipation  during  the  annuitant's 
life,  it  was  held  that  the  restraint  was  effectual,  and  the  married 
woman  could  not  stop  the  accumulations.  In  re  Spencer; 
Thomas  v.  Spencer,  30  Ch.  D.  183. 

The  restraint  upon  anticipation  attaches  only  to  the  separate 
estate,  and  therefore  determines  with  covertui'e.  Barton  ▼. 
Briscoe,  Jac  603 ;  Jones  v.  Salter,  2  R  &  M.  208 ;  Woodmeaton 
V.  Walker,  2  R  &  M.  197. 

If  nothing  is  done  with  the  property  in  the  meantime  it 
revives  on  future  coverture.  TuUett  v.  Armstrong,  1  R  1; 
4  M.  &  Or.  390 ;  Scarborough  v.  Bomum,  1  B.  34 ;  4  M.  &  Cr. 
378 ;  Be  Oaffee,  1  Mac.  &  Q.  541 ;  see  Hamilton  v.  Hamilton, 
(1892)  1  Ch.  396. 

The  restraint  may  be  confined  to  marriage  with  a  particular 
husband  by  name.  Morris  v.  Morris,  4  Dr.  33;  Hatvhes  v. 
Hubbuck,  11  Eq.  5  ;  see  /ii  re  Molyn^iuc's  Estate,  I.  R  6  Eq.  411. 

A  sale  or  conversion  of  the  property  destroys  the  separate 
use.     W^^ht  V.  Wright,  2  J.  &  H.  647. 

Difficulties  have  sometimes  arisen  as  to  what  words  are 
necessary  to  create  a  restraint  on  anticipation. 

A  direction  that  there  is  to  be  no  sale  or  mortgage  of  the 
estate  devised  or  the  rents  arising  from  it  during  the  life  of 
the  devisee,  amounts  to  a  restraint  on  anticipation.  Baggett  v. 
Meiix,  1  Coll.  138  ;  1  Ph.  627  ;  Ooulder  v.  Camm,  1  D.  R  4  J. 
146 ;  Steedman  v.  Poole,  6  Ha.  193 ;  see,  however,  Re  Hutchimga 
to  Burt,  59  L.  T.  490. 

The  same  has  been  held  of  a  direction  that  the  receipts  of 
the  devisee  alone,  after  the  payment  of  the  rents  devised  shall 
have  become  due,  should  be  sufficient  discharges.  Field  v. 
Evam^,  15  Sim.  376;  Baker  v.  Bradley,  7  D.  M.  &  G.  697; 
White  V.  Herrick,  21  W.  R  454 ;  In  re  Smith  ;  Chapman  v. 
Wood,  51  L.  T.  501. 
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But  a  direction  to  pay  to  the  legatee  personally,  or  on  her        Chap. 

receipt  alone,  will  not  restrain  anticipation.    Re  Rosa's  Trust, 

1  Sim.  N.  S.  196 ;  Wagstaffv.  Smith,  9  Ves.  520,  524 ;  Acton 
V.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing  rents, 
but  not  by  way  of  anticipation,  and  in  default  of  appointment 
there  is  a  gift  to  her  for  her  separate  use,  the  restraint  upon 
anticipation  applies  only  to  the  exercise  of  the  power.  Barry- 
more  v.  EUis,  8  Sim.  1 ;  Medley  v.  Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by  a 
receipt  clause  applied  to  the  same  rents  as  those  she  has  power 
to  appoint,  the  restraint  upon  anticipation  will  extend  to  the 
whole  gift  Moore  v.  Moore,  1  Coll.  54 ;  Brovm  v.  Baraford,  1 
Ph.  620. 

Since  the  Married  Women's  Property  Acts,  1882  and  1893,  Enforcement 
the  effect  of  a  restraint  upon  anticipation  is  that  a  judgment  ^higf"^^^ 
or  order  cannot  be  enforced  against  income  restrained  from  incomesabject 

®  ^  to  restraint 

anticipation,  whether  accrued  due  at  the  date  of  the  judgment 
or  order  and  then  remaining  unpaid  or  afterwards  accruing. 
Cox  V.  Bennett,  (1891)  1  Ch.  617 ;  Hood  Ba/nrs  v.  Cathcart, 
(1894)  2  Q.  B.  559 ;  PiUers  v.  Edwards,  71  L.  T.  788. 

Sect  2  of  the  Married  Women's  Property  Act,  1893  (56  &  57 
Vict.  c.  63),  provides  that  in  any  proceeding  by  a  woman  or  by 
a  next  friend  on  her  behalf,  the  Court  may  order  payment  of 
the  costs  of  the  opposite  party  out  of  property  subject  to  a 
restraint  upon  anticipation.  See  Hood  Ba/rrs  v.  Gaihcart, 
(1894)  3  Ch.  376 ;  In  re  Godfrey  ;  Thome-Oeorge  v.  Godfrey, 
W.  N.,  (1895)  12. 
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LIMITATIONS  BY  WAY  OF  REMAINDER— DIVESTING. 

I  What  Cannot  be  Given  Over. 
(«]ii^p.  In  some  things  nothing  less  than  an  absolute  intei^est  can  be 


given. 
Remainder  in       There  can  be  no  remainder  in  the  strict  sense  of  the  word  of 

chattels.  .  ,   i 

chattels.     At  law  a  grant  of  chattels  for  life  vests  the  whole 
legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  wilL  It  hw 
long  been  settled  that  under  a  gift  by  will  of  a  term  to  A  for 
life,  and  after  his  death  to  B.,  or  to  the  children  of  A.,  the  legal 
interest  passes  by  way  of  executory  devise  to  the  person  entitled 
under  the  will  on  the  death  of  the  tenant  for  life.  Mannvn^^ 
Case,  8  Rep.  94  6  ;  Lcurwpet'a  Case,  10  Rep.  46  6  ;  Stevenson  v. 
Mayor  of  Liverpool,  L.  R  10  Q.  B.  81. 

In  some  cases  the  nature  of  the  property  is  such  as  not  to 
allow  of  successive  limitations  ;  thus : — 
Gonsninable  Things  qucB  ipso  U8U  conauTnuntuT  cannot  be  given  over, 
Sf^^J^v"e?!  ^i^ess  they  form  part  of  a  stock-in-trade.  Randall  v.  Bmell, 
3  Mer.  190 ;  Andrew  v.  Andrew,  1  Coll.  690 ;  Orovea  v.  1fny*^» 
2  K.  &  J.  347  ;  Bryamt  v.  Eaaterson,  7  W.  R  298 ;  5  Jur.  N.& 
166  ;  PhiUips  v.  BeaZ,  32  B.  25 ;  Cockayne  v.  Ha/rriaon,  13  Eq. 
432 ;  see  Be  HaWa  WiU,  19  Jur.  974 ;  Be  Cdyer, 66  L.  T. 344; 
Connolly  v.  Connolly,  56  L.  T.  304. 

Even  in  the  case  of  stock-in-trade  if  the  tenant  for  life  is  not 

to  be  liable  for  depreciation  he  takes  absolutely.    Breton  v. 

Mockett,  9  Ch.  D.  95. 

There  can  be        Absolute  interests  can  of  course  not  be  limited  over  by  way 

no  remain  er   ^^  remainder ;  thus  a  devise,  if  A.  dies  without  heirSy  after » 
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prior  devise  to  A.  in  fee,  is  void.    TUhjury  v.  Tarhwby  3  Att        j^.P*. 
617  ;  1  Ves.  Sen.  88. 


And  in  the  same  way  absolute  interests  in  personalty  cannot  be  i^te  interest 
given  to  several  persons  in  succession.    ByTig  v.  Lord  Strafford, 

5  B.  558  ;  see  In  re  Percy;  Percy  v.  Percy,  24  Ch.  D.  616. 

A  gift  over,  which  would  be  invalid  supposing  the  prior  A  gift  over 
legatee  survives  the  testator,  does  not  become  valid  by  his  death  itself  does  not 
in  the  testator's  lifetime.  b^XVJ!^^ 

Therefore,  a  gift  of  personalty  to  A.   and  the  heirs  of  his  ^^^^  ?"<>' 

,     -  ,  legatee  before 

body,  remainder  to  B.,  lapses  by  A.'s  death  in  the  testator's  life-  the  testator, 
time.     Ha/rris  v.  Davis,  1   Coll.   416 ;  see,   however,  In  re 
Stringer's  Estate ;  Shaw  v.  Jones-Ford,  6  Ch.   D.  1 ;  see  p. 
506  arUe. 

So,  too,  a  gift  of  consumable  articles  to  A.  for  life,  remainder 
to  B.,  lapses  by  A.'s  death  before  the  testator.  Andrew  v. 
Andrew,  1  Coll.  690. 

There  can  be  no  gift  over  of  so  much  as  a  legatee  does  not  Gift  over  of 

80  mnoh  as  a 

dispose  of  where  an  absolute  interest  has  been  given  to  the  legatee  does 
legatee.     Watkins  v.  WiUiamis,  3  Mac.  &  Q.  622  ;  Henderson  Sl'voli^^  ""^ 
V.   Cross,  29  B.  216;  Bower  v.  Ooslett,  27  L.  J.   Ch.  249; 

6  W.  R  8. 

Such  a  limitation  is,  however,  valid  in  a  settlement.  Twm^r 
V.  Caulfield,  7  L.  R  Ir.  347. 

Nor  can  there  be  a  gift  over  of  what  remains  after  payment 
of  the  debts  of  a  legatee  to  whom  an  absolute  interest  is  given. 
Perry  v.  Merritt,  18  Eq.  152. 

Eowever,  a  gift  at  the  legatee's  death  of  whatever  remain 
after  a  gift  to  the  legatee  indefinitely  may  be  construed  as  a 
disposition  of  the  residue  at  the  legatee's  death,  so  as  to  cut 
him  down  to  a  life  estata  Constable  v.  BvU,  3  De  Q.  &  S. 
411 ;  Adams',  Trust,  14  W.  R.  18 ;  BibbcTis  v.  Potter,  10  Ch.  D. 
733 ;  Be  Shddon  and  Kemble,  53  L.  T.  527;  In  re  Holden; 
Holden  v.  Smith,  57  L.  J.  Ch.  648 ;  59  L.  T.  358 ;  see  In 
re  Russell,  53  L.  J.  Ch.  400 ;  reversed,  52  L.  T.  559  ;  see  also 
Re  Colyer  ;  MiUHcin  v.  Snelling,  55  L.  T.  344. 

And  if  a  fund  is  given  to  a  person  expressly  for  life,  with  a  Gift  over  after 
power  of  disposing  of  it  during  life  or  by  will,  a  gift  of  it  after  with  power  of 
the  death  of  the  douee  of  the  power  is  good,  so  far  as  the  power  ^P^^^**"^- 
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Chap-        is  not  exercised.    Pennock  v.  Pennock,  13  Eq.   144 ;  /w  re 
Tho7n8on*8  Estate ;  Herring  v.  Ba/rrow,  13  Ch.  D.  1 44 ;  14  ii. 

263  ;  In  re  Stringer's  Estate  ;  Shaw  v.  Jonss-Ford,  6  Cb.  D.  1 ; 

ifoore  V.  FfoUiott,  11  L.  R  Ir.  206  ;  see  Re  Brook's  WiU,  2  Dr. 

&  S.   362;  In  re  Heginbotha/m ;    Wilson  v.   HegiinhothaMt 

W.  N.  1884, 179. 
Estate  jDwr  An  executory  gift  over  of  an  estate  pur  autre  vie  given  to  a 

ature  me.         ^^^  ^^j  j^^^  heixB  is  valid,  and  cannot  be  destroyed  by  the 

devisees  in  fee.     In  re  Barber's  Settled  Estates,  18  Ch.  D.  625. 


II.  Limitations  Distinguished. 

Limitations  (excluding  immediate  limitations  of  particular 
estates)  fall  most  naturally  into  limitations  disposing  of  property 
in  which  partial  or  contingent  interests  have  been  previously 
given,  and  limitations  varying  and  re-arranging  previous  dis- 
positions. 
Legal  re-  ^  legnl  remainder  of  freehold  must  be  supported  by  a  previous 

mamdera  and    estate  of  freehold,  otherwise  it  can  only  be  supported  as  au 

executory  ^  j  rr 

intepests,         executory  devise. 

And  as  no  limitation  can  be  a  remainder  following  upon  ^ 
estate  less  than  an  estate  for  life,  so  no  limitation  can  be  a 
remainder  following  upon  a  determinable  fee,  or  aoy  greater 
estate.    Fearne,  C.  R  225 ;  Seymor's  Case,  10  Rep.  95  i. 

But  where  an  estate  can  take  effect  as  a  remainder,  it  ^ 
never  be  construed  an  executory  devise  or  springing  wsc. 
Carwardine  v.  Ca/rwardine,  1  Ed.  27  ;  Qoodtitie  v.  BiUi'ng^* 
Doug!  725  ;  Fearne,  C.  R.  386 ;  Doed.  ScoU  v.  Roach,5  M.&S. 
482 ;  the  reason  given  being  that  "  executory  interests,  not  by 
way  of  remainder,  unless  engrafted  on  an  estate  tail,  cannot  be 
barred,  and  consequently  there  is  a  tendency  in  such  interests 
to  a  perpetuity,  which  is  contrary  to  the  policy  of  the  la^- 
Smith's  Ex.  Dev.  71. 

The  death  of  the  testator  is  the  time  to  ascertain  whether  a 
limitation  is  a  contingent  remainder  or  an  executory  devise. 
Thus,  under  a  devise  to  A.  for  life,  and  then  to  the  first  and 
other  sons  of  B.  in  tail,  if  A.  dies  in  the  lifetime  of  the  testator, 
and  B.  has  no  sons  living  at  the  testator's  death,  the  devise  to 
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the  sons  of  B.   will  take   effect  as  an  executory  limitatioD.         ciu^P- 

xxxYni. 
Hopkins  V.  HopkiTis,  Ca.  t.  Talb.  44.  '— 

Where  there  is  a  gift  to  A.  for  life,  with  remainder  to  such 
of  her  children  as  before  or  after  her  death  attain  twenty-one, 
the  devise  must  be  construed  as  executory,  as  in  the  case  of 
children  under  twenty-one  at  the  death  of  A.  it  could  not  take 
effect  as  a  remainder.  In  re  Lechmere  and  Lloyd,  18  Ch.  D. 
624  ;  MUea  v.  Ja/rvia,  24  Ch.  D.  633 ;  Dean  v.  Dean,  (1891)  3 
Ch.  150. 

Contingent  remainders  can  no  longer  fail  by  forfeiture,  Incidents  of 
surrender,  or  merger,  but  (except  in  cases  within  40  &  41  Vict 
c.  33)  they  will  fail  by  the  failure  of  the  particular  estate  of 
freehold,  before  the  remainder  is  ready  to  come  into  possession. 
Bhodes  v.  Whitehead,  2  Dr.  &  Sm.  532 ;  Price  v.  Hall,  5  Eq. 
399 ;  PercivaZ  v.  Perdval,  9  Eq.  386  ;  Brackeribury  v.  Gibbons, 
2  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in  the  Copyholds. 
same  way  by  failure  of  the  particular  estate  before  they  have 
vested.     Lane  v.  Pannd,  1  Roll.  Rep.  238,  317,  438 ;  Fearne, 
C.  R  310,  320. 

This  rule  does  not  apply  to  equitable  remainders,  which  are  Equitable 

.     i.  1        •       1  I*  rsmftindsrs* 

not  remamders  proper  but  m  the  nature  of  executory  interests. 
Hopkins  v.  Hopkins,  1  Atk.  581 ;  Be  Eddels'  Trusts,  11  Eq. 
559. 

A  legal  estate  outstanding  in  a  mortgagee  is  sufficient  to 
support  the  remainders.     AsUey  v.  Micklethvxiit,  15  Ch.  D.  59. 

A  contingent  remainder  in  an  estate  pwr  autre  vie  requires  no  Estates  jwr 
particular    estate    to    support  it.    Fwkersgul    v.    Grey,    10 
W.  R.  207 ;  31  L.  J.  Ch.  394  ;  Ferguson  v.  Ferguson,   17 
L  R  Ir.  552. 

The  rule  does  not  of  course  apply  to  personalty.  Personalty. 

By  the  Contingent  Remainders  Act,  1877  (40  &  41  Vict.  40  k  41  Vict. 
c.  83),  it  is  enacted : 

**  Every  contingent  remainder,  created  by  any  instrument 
executed  after  the  passing  of  this  Act  (2nd  August,  1877),  or  by 
any  will  or  codicil  revised  or  republished  by  any  will  or  codicil 
executed  after  that  date,  in  tenements  or  hereditaments  of  any 
tenure,  which  would  have  been  valid  as  a  springing  or  shifting 
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ChtLV'        use  or  executory  devise  or  other  limitation,  had  it  not  had  a 
xxxvm.  .  . 
'—  sufficient  estate  to  support  it  as  a  contingent  remainder,  shall, 

in  the  event  of  the  particular  estate  determining  before  the 
contingent  remainder  vests,  be  capable  of  taking  effect  in  all 
respects  as  if  the  contingent  remainder  had  originally  been 
created  as  a  springing  or  shifting  use  or  executory  devise  or 
other  limitation/' 

A  doubt  has  been  suggested  whether  the  Act  applies  where 
the  remainder  has  become  vested  in  one  member  of  a  class,  as 
in  such  a  case  it  cannot  be  said  that  the  particular  estate  has 
determined  ^  before  the  contingent  remainder  vests."  Williams 
on  Seisin,  pp.  205—208. 
An  estate  may  ^  estate  may,  according  to  the  events  that  happen,  be  either 
be  a  remainder  a  remainder  or  an  executory  devise.     For  instance,  if  after  life 

or  an  execn-  -^  ^  ' 

lory  devise,      estates  there  is  a  devise  to  children  in  fee,  and  if  they  die  under 

the  events.       twenty-one  over,  the  devise  over,  if  there  are  children  to  take 

who  die  under  twenty-one,  would  be  an  executory  devise ;  yet 

the  implied  devise  over,  in  case  there  were  no  children  to  take 

at  all,  would  be  a  contiugent  remainder.    Doe  d.  Evert  ▼• 

ChaUia,  18  Q.  B.  224 ;  7  H.  L.  531 ;  Broohnan  v.  Smith,  L.  R 

6  Ex.  291,  p.  305;  see  In  re  Bence;  Smith  v.  Bence,  (1891)  3 

Ch.  242. 

fiemainder  A  remainder  must  be  distinguished  from  an  immediate  vested 

from^im^m^    estate,  Subject  to  a  term ;  thus,  where  an  estate  of  freehold  is 

mediate  limited  after  a  term,  it  is  either  a  vested  estate  or  an  execatoiy 

vested  estate 

subject  to  a     devise.    For  instance,  a  devise  to  A.  for  a  term  of  eighty  yeara, 
"^*  if  he  shall  so  long  live,  and  after  his  death  to  B.,  gives  R  strictly 

speaking  an  executory  interest,  since  A.  may  live  longer  than 
eighty  years,  and  the  freehold  would  therefore  be  in  suspense 
during  the  remainder  of  A.'s  life.  It  has,  however,  been  held 
that  B.  takes  a  vested  interest, ''  for  the  mere  possibility  that  a 
life  in  being  may  endure  for  eighty  years  to  come  does  not 
amount  to  a  degree  of  uncertainty  sufficient  to  constitute  a 
contingency."  Feame,  C.  R.  21 ;  Napper  v.  Saifkdera, 
Hutt  118 ;  cit  3  Atk.  781 ;  Lord  Derby's  Case,  cit  Lit  Rep. 
370. 

This  applies,  however,  only  '^  where  the  life  cannot  exceed 
the  term,  and  the  term  must  determine  with  the  life."    It  does 
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not  apply,  for  instance,  where  the  term  is  only  for  sixty  years.     ^45to 
Beverley  v.  Beverley,  2  Vem.  131. 


In  the  same  way  a  devise,  after  payment  of  debts,  is  not  a  Devise  after 
remainder  but  an  immediate  vested  interest.    Bama/rdiaton  debts  is 
V.  Garter,  1  P.  W.  505 ;  3  B.  P.  C.  64 ;  Bagshaw  v.  Spencer,  ^^*^^- 
1  Ves.  Sen.  142 ;  see  1  Coll.  Jur.  378 ;  and  see  ih,  214 ;  and 
Hathom  V.  Foster,  9  T.  L.  R  497  ;  10  T.  L.  R  64. 

Again,  dispositions  by  way  of  remainder  may  be  intended  to  RemaindeTs 
take  effect  only  after  the  determination  of  prior  partial  interests,  tive  Con- 
or they  may  be  alternative  contingent  remainders  intended  to  ^§^^0118 
provide  for  the  case  of  prior  contingent  limitations  not  taking 
'effect.    In  the  former  case,  if  any  of  the  intermediate  limitations 
3ie   void,   the    remainders  fail  with  them;   in  the  latter,  the 
limitations  are  good  if  the  events  upon  which  they  are  to  take 
effect  happen.    BrvdeneU  v.  Elwea,  1  East,  442 ;  Crompe  v. 
Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for  life, 
and  after  his  decease  to  the  first  and  other  sons  of  such  first  son 
successively  in  tail,  and  in  default  of  issue  of  A.,  or  in  case  of 
his  not  having  any  at  his  decease  over,  if  A.  has  a  son  and 
grandson,  the  devise  over  in  default  of  issue  of  A.  is  a  dis- 
position by  way  of  remainder  of  something  not  previously 
disposed  of ;  while  the  devise,  in  case  of  his  not  having  any 
issue  at  his  decease,  is  an  alternative  contingent  limitation, 
disposing  of  something  previously  disposed  of,  in  the  event  of 
that  disposition  failing  in  a  particular  way.  Monypenny  v. 
Deriiig,  2  D.  M.  &  G.  145 ;  Doe  d.  Evers  v.  GfiaUis,  18  Q.  B. 
224 ;  7  H.  L.  531 ;  Percival  v.  Perdval,  9  Eq.  386. 

And  the  same  limitation  may,  according  to  the  events  that 
happen,  be  a  disposition  to  take  effect  after  the  failure  of  prior 
limitations,  or  a  substitutional  limitation  intended  to  meet  the 
case  of  prior  limitations  never  taking  effect  at  all.  For  instance, 
a  limitation  in  default,  or  for  want  of  pei-sons  to  take  under 
prior  limitations  for  life  or  in  tail,  takes  effect  either  in  default 
of  peraons  to  take  the  prior  estates,  or  after  the  determination 
of  their  estates.  Good/right  v.  Jomes,  4  Mau.  &  S.  88 ;  Lewis 
d.  Ormond  v.  Waters,  6  East,  336 ;  see  Doe  v.  Dacre,  1  B.  & 
P.  250  ;  8  T.  R  112. 
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^^•P-  When  a  particular  estate  is  limited  upon  a  contingency,  an«? 
the  subsequent  estates  are  limited  as  remainders  upon  it,  the 

'Whether  a  .  •*>••  i-  -iii  .i»i'* 

oontiiigeiicy  contingency  prima  facie  apphes  to  the  whole  senes  of  limita- 
Twhok^i  tions.  Dams  v.  NarUm,  2  P.  W.  390;  Doed.  Wats(m y. Ship^ 
of  Umitations.  phard,  Dougl.  75 ;  Told&ny  v.  C6U,  1  T.  &  C.  Ex.  240, 627 ; 

1  M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and  then  in 

a  certain  event  a  different  interest  is  given  with  limitations 

over,  the  contingency  applies  to  all  the  subsequent  limitations. 

Oray  v.  Golding,  6  Jur.  N.  S.  474 ;  CatUey  v.  VincevU,  15  B. 

198 ;  Findon  v.  Findon,  24  B.  83 ;  LeU  v.  RandaU,  10  Sim. 

112 ;  Paylor  v.  Pegg,  24  B.  105. 
Cases  where  On  the  other  hand,  if  the  subsequent  limitations,  or  any  of 

quent  limita-  them,  can  be  looked  upon  as  independent  gifts,  they  will  not  be 
tions  are  liable  to  the  contingency  of  preceding:  rifts.     LethieuUier  v. 

independent  o       ^  x-  o   o 

gifte.  Tracy,  3  Atk.  774  ;  Amb.  204 ;  Booaey  v.  Gardener,  5  D.  M.& 

G.  122 ;  DouUy  v.  Laver,  14  Jur.  188 ;  PaHridge  v.  Foeier, 
35  B.  545;  In  re  Blight;  Blight  v.  HaHruM,  13  Ch.  D. 
858. 

In  the  same  way,  if  a  particular  gift  is  expressed  to  be  made 
contingent  from   motives    applicable  to   that   gift  only,  sub- 
sequent gifts  will  not  be  contingent.    Rorton  v.  Whittaker,  1 
T.  R  346. 
Subsequent  And  if  subsequent  gifts  can  be  read  as  given,  subject  to  the 

toprior  con-     prior  limitations,  they  will  not  be  liable  to  the  contingencies  of 
tingent  gifts,    p^or  gifts.    Sheffield  v.  Earl  of  CixverUry,  2  D.  M.  &  G.  551 ; 
see  Pearson  v.  Butter,  3  D.  M.  &  G.  398 ;  6  H.  L.  61 ;  Hde  v. 
Bavies,  34  B.  345  ;  ante,  p.  456. 
Where  the  In  the  same  way,  when  there  has  been  a  gift  in  one  event  to 

tation*sums  '  One  set  of  issue  in  fee,  and  upon  another  event  to  another  set  of 
^P  ^Len^"^     issue  in  tail,  a  gift  over  in  default  of  such  issue  may  be  construed 
as  referring  to  a  failure  of  all  the  prior  limitations,  and  not 
merely  as  a  remainder  dependent  upon  the  Limitations  to  the 
second  class  of  issue  taking  effect.    Doe  d.  Lees  v.  Ford,  2E.  & 
B.  970. 
Whether  an         As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his  issue, 
totiriiiki'  and  then  to  B.  and  his  issue,  and  of  Blackacre  to  B.  and  his 
to  the  whole     issue,  and  then  to  A,  and  his  issue,  and  in  default  of  issue  of  A. 
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and  B.  over,  the  ultimate  gift  includes  both  estates,  see  Oordon     ^^Jto 
V.  Gordon^  L.  R  5  H.  L.  254 ;  see,  too,  Adshead  v.  WiUetta,  29 


J>.  oOo.  which  has 

been  given  in 
two  iude- 

IIL   DnrESTING.  ^''^''''  ^^"^ 

A  vested  interest  which  is  given  over   in  certain  events  is  A  gift  which 
divested,  if  those  events  happen,  though  the  gift  over  may  be  in^^^Sin^*'^ 
void,  or  though  the  legatee  to  take  under  the  gift  over  dies  SJ^^^jf 
before  the  testator.    Doe  d.  Blomfidd  v.  Eyre,  5  C.  B.  713 ;  those  events 
RobiTison  v.  Wood,  6  W.  R  728  ;  27  L.  J.  Ch.  726;  O'Mahoney  ^^^''' 
V.  Burdett,  L.  R.  7  H.  L.  388  ;  Hurst  v.  Hurst,  21  Ch.  D.  278 ; 
DoTwkoe  V.  Mooney,  27  L.  R.  Ir.  26.    In  Jackson  v.  Noble,  2 
Kee.  500,  the  question  was,  whether  the  event  upon  which  the 
gift  over  was  to  take  effect  had  happened,  and  it  was  held  it 
had  not,  the  period  during  which  it  was  to  take  effect  being 
limited  to  the  lives  of  the  persons  to  take  under  the  gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take  living 
at  the  time  can  be  looked  upon  as  part  of  the  event  upon 
which  the  gift  over  is  to  take  effect,  the  original  gift  will 
remain  if  there  is  no  such  person.  Crozier  v.  Crozier,  15  Eq. 
282. 

Upon  this  principle,  under  a  gift  to  the  testator's  two  sons 
sxid  daughter  in  equal  shares,  with  a  gift  over  of  the  daughter's 
8hare,  if  she  should  die  without  issue,  to  the  survivors  or  sur- 
vivor of  the  sons,  it  was  held  that  the  daughter,  having  sumved 
the  sons,  took  absolutely.  Jones  v.  Davies,  28  W.  R.  455 ;  see 
Eaton  V.  Barker,  2  ColL  124. 

In  the  case  of  a  substitutional  gift  to  several  persons,  or  to  Sabstitntional 
such  of  them  as  may  survive  the  tenant  for  life,  if  none  survive  Sl!!Jf„J^  '*"" 

•'  y  1  vol  8. 

the  tenant  for  life  the  original  gift  remains,  whether  the  gift  is 
vested  or  contingent.  Sturgess  v.  Pea/rson,  4  Mad.  411; 
Wagstaff  v.  Crosbie,  2  Coll.  746 ;  Re  Saunders'  Trust,  L.  R.  1 
Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form  'Ho 
several  or  the  survivors,"  or  whether  there  is  an  express  gift 
over,  in  the  event  of  any  members  of  a  class  dying  before  the 
tenant  for  life,  to  the  survivors ;  in  such  a  case,  if  none  survive 
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the  tenant  for  life,  the  original  gift  remains.  JTarrwanv.iiwig- 
man,  5  Ves.  207  ;  Camhridge  v.  R(yii8,  25  B.  409  ;  MarrvM  v» 
AheU,  7  Eq.  478. 

Similarly,  the  shares  of  parents  given  in  the  event  of  their 
dying  before  the  tenant  for  life  to  their  children,  remain  abso- 
lute if  there  are  no  children.  Smither  v.  Willock,  9  Ves.  233 ; 
Hodgson  v.  Smiihaon,  21  B.  356 ;  8  D.  M.  &  G.  604. 

An  important  distinction  must,  however,  be  drawn  between 
a  gift  over  of  the  whole  of  a  prior  interest  in  certain  events, 
and  a  gift  over  of  a  portion  of  the  prior  interest  in  certain 
events.  In  the  latter  case  the  prior  interest  is  divested  only  so 
far  as  is  necessary  to  give  eflfect  to  the  gift  over. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift  over  to 
another  person  for  life  if  the  devisee  dies  without  issue,  the 
devisee  in  that  event,  nevertheless,  takes  the  fee,  subject  only 
to  the  life  interest.     Oatenby  v.  Morgan,  1  Q.  B.  D.  685, 


IV.  The  Construction  op  Gifts  Over. 


Gifts  over  on 
two  different 
events  to 
different  per- 
sons where 
both  events 
happen. 

The  exact 
event  must 
happen  in 
order  that  a 
gift  over  may 
take  effect. 


When  property  is  given  over  in  one  event  to  one  person,  and 
in  another  event  to  another,  and  both  events  occur  simul- 
taneously, the  original  gift  is  not  divested.  Ormerod  v.  RUey, 
12  Jur.  N.  S.  112.    See  Drennan  v.  Andrew,  36  L.  J.  Ch.  1. 

When  there  is  a  gift  over  upon  a  certain  contingency,  it  will 
not  take  effect  unless  the  exact  contingency  happens.  Thus,  if 
there  is  a  gift  to  A.  with  a  gift  over  if  he  dies  in  the  testator's 
lifetime,  and  A.  dies  simultaneously  with  the  testator,  the  gift 
over  does  not  take  effect.  Wing  v.  Angrave,  8  H.  L.  IBS ; 
Elliott  V.  Smith,  22  Ch.  D.  236. 

There  are  here  two  distinct  and  independent  events,  in  which 
the  gift  to  A.  will  lapse,  death  in  the  testator's  lifetime  and 
death  simultaneously  with  the  testator,  one  of  which  the 
testator  has  contemplated  and  the  other  not  No  doubt  it  may 
be  said,  that  the  gift  over  might  be  read  as  equivalent  to  "if  A. 
does  not  survive  me  to  B.;^'  but  this  would  be  making  a  will 
for  the  testator,  since  the  event  that  has  happened  does  not 
include  the  event  contemplated,  and  it  cannot  be  said  that  if 
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the  irift  over  was  to  have  effect  if  A.  died  in  the  testator's  life-     ^i^SSi, 

.      .                                          ...                              XXXVlll. 
time,  d  fortiori  it  was  to  have  effect  if  A.  died  simultaneously  

with  the  testator.     The  most  that  can  be  affirmed  is  that  if  the 

testator  could  be  consulted  he  would  probably  say,  that  the  gift 

over  was  to  have  effect  equally  in  either  event. 

But  where  the  events  which  happen  include  the  events  con-  Caaes  where 

templated  by  the  testator,  so  that  it  may  be  said,  if  the  gift  was  ^hich^happen 

to  go  over  in  the  events  mentioned,  a  fortiori  it  must  have  iJ^dode  the 

^  ,  events  upon 

been  meant  to  go  over  in  the  events  that  have  happened,  the  which  the 
gift  over  will  take  effect     This  is  the  rule  mentioned  by  Cicero  '^^  effect 
as  having  been  adopted  in  the  case  of  Owrius  v.  Coponins : 
**  M.  Cv/rivmi,  qui  hosres  institutus  easet  ita,  *  mortuo  postumo 
filio*  cwmJUius  non  modo  non  Tnortuua,  sed  ne  natus  quidem 
esaet,  fioeredeTn  ease  oportere"    Pro.  Cflea  18. 

And  the  test  of  the  applicability  of  the  rule  will  be  found  in 
the  possibility  of  putting  the  argument  in  its  favour  in  the  form 
of  man  modo  non — eed  ne  quidem — if,  for  instance,  property  is 
given  to  A.  if  he  fulfil  certain  conditions,  and  if  he  neglect  to 
fulfil  them  to  B.,  and  A.  dies  in  the  testator's  lifetime,  the  gift 
over  to  B.  will  take  effect,  although,  strictly  speaking,  the 
testator  never  contemplated  that  the  performance  of  the  condi- 
tions annexed  to  the  gift  to  A.  might  become  impossible  through 
A.*8  death  in  his  lifetime.  The  preceding  estate  being  out  of 
the  way,  in  any  mode  whatever,  the  remainder  takes  effect ; 
and  the  rule  applies  whether  the  gift  is  void  in  its  inception  or 
becomes  void  in  its  result.  See  Jones  v.  Weatcomh^  1,  Eq.  Ab. 
245,  pL  10  ;  GhiUiver  v.  Wickett,  1  Wils.  105 ;  Avdyn  v.  Ward, 
1  Ves.  Sen.  420 ;  Meadows  v.  Pan^,  1  V.  &  B.  124 ;  Warren  v. 
RwdaU,  4  K  &  J.  603 ;  9  H.  L.  420  ;  Brock  v.  Bradley,  33  B. 
670  ;  Davies  v.  Davies,  30  W.  R  918 ;  see  WiUcinson  v.  Thorr^ 
hiU,  61  L.  T.  362. 

The  failure  of  the  prior  gift  in  these  cases  was  not  owing 
merely  to  the  fact  that  the  first  taker  did  not  survive  the  testa- 
tor, as  in  the  cases  under  the  former  head,  but  to  that  fact,  plu^ 
the  non-performance  of  the  condition,  since,  if  the  first  taker 
had  survived  the  testator  he  would  not  have  taken  au  indefea- 
sible interest  till  the  condition  had  been  satisfied. 

So  a  gift  to  several  persons  by  name,  with  a  gift  over  if  they 
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under  21 
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should  die  in  the  testator's  lifetime,  will  take  effect  with  regard 
to  the  shares  of  those  who  are  dead  at  the  date  of  the  wilL 
Ba/mes  v.  Jennings,  L.  R.  2  Eq.  448. 

If  there  is  a  gift  to  a  person  with  a  gift  over  in  the  event  of 
his  death  in  a  particular  manner,  as,  for  instance,  to  A.,  and  if 
he  dies  under  twenty-one  to  B. : — 

1.  If  A.  dies  under  twenty-one^  in  the  lifetime  of  the  testator, 
the  gift  over  takes  effect.  Da/rrd  v.  Moleaworth,  2  Vem.  378  ; 
WiUing  v.  Bavne,  2  Eq.  Ab.  645,  pi.  32;  3  P.  W. -115; 
Humphreys  v.  Howes,  1  R  &  M.  639  ;  Re  Green's  Estate,  1  Dr. 
&  Sm.  68 ;  Rackha/m  v.  Be  la  Ma/re,  2  D.  J.  &  S.  74.  In  this 
case  the  failure  of  the  prior  gift  is  due  not  to  lapse  merely,  since 
if  A.  had  survived  the  testator  the  gift  to  him  would  not  have 
been  indefeasible  until  he  had  attained  twenty-one. 

2.  If  A.  dies  over  twenty-one  in  the  testator's  lifetime,  the 
gift  over  does  not  take  effect  WUliaims  v.  Chitty,  3  Ves. 
545  ;  Doo  v.  Brabant,  3  B.  C.  C.  393 ;  4  T.  R  706 ;  Hvmber- 
stone  v.  Stanton,  1  V.  &  B.  385 ;  McCarthy  v.  M'Caaihy,  3  K  R 
Ir.  317. 

In  this  case  since  A.,  if  he  had  survived,  would  have  taken  an 
iudefeasible  interest,  the  failure  of  the  gift  to  him  is  due  to 
lapse  only,  which  the  testator  cannot  be  supposed  to  have  con- 
templated, and  the  event  on  which  alone  there  is  a  bequest  to 
the  claimant  has  not  occurred. 

Where,  however,  the  prior  gift  is  to  a  class,  the  following  rules 
may  be  laid  down ;  suppose  a  gift  to  children  as  a  class,  followed 
by  a  gift  over,  if  they  die  under  twenty-one : — 

1.  If  the  contemplated  class  never  comes  into  existence,  the 
gift  over  takes  effect  on  the  principle  already  stated,  ante :  Jones 
V.  Westcomb,  1  Eq.  Ab.  245,  pi.  10 ;  Machinnon  v.  Sewdl,  2  M. 
&  E.  202.  In  these  cases  the  condition  is  more  than  fulfilled, 
since  the  events  that  have  happened  include  the  condition  upon 
which  the  property  is  given  over. 

2.  If  members  of  the  class  come  into  existence,  but  die  under 
twenty-one  in  the  testator's  lifetime.  In  this  case,  too,  it  seems 
the  gift  over  will  take  effect,  and  the  same  arguments  would 
apply  as  to  the  previous  case,  with  the  additional  argument  that 
the  condition  is  in  fact  literally  fulfilled.     It  is  not  by  reason  of 
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lapse  that  the  gift  over  takes  effect,  since  if  the  legatees  in        Clutp* 

question  had  survived  the  testator,  the  gift  over  would  still  have  — 

held  good*  in  the  events  that  have  happened.  See  Broohman 
V.  Smith,  L.  R  6  Ex.  p.  303  ;  MackinTum  v.  Peach,  2  Kee.  555; 
but  see  Oreated  v.  Cheated,  26  B.  621. 

3.  If  members  of  the   class   come    into    existence,  survive  If  all  die 
twenty-otie,  and  die  in  the  testator's  lifetime,  the  gift  over  will  testator,  but 
not  take  effect:  Tarbuck  v.  Tarbuck,  4  L.  J.  Ch.  129;  Brook-  ^ot under 21. 
Toanv,  Smith,  L.  R  6  Ex.  291 ;  ib.  7  Ex.  271  ;  or,  to  state  the 
rule  more  generally,  if  all  conditions  are  fulfilled  which  would 
entitle  those  taking  under  the  prior  gift  to  indefeasible  interests, 
supposing  they  had  survived  the  testator,  if,  in  other  words,  the 
failure  of  the  prior  gift  is  due  to  lapse  and  lapse  only,  the  gift 
over  does  not  take  effect. 


V.  Gifts  Over  upon  Death  Treated  as  a  Contingent 

Event. 

1.  If  there  is  an  immediate  gift  to  A.,  and  a  gift  over  in  case  Oift  oyer  in 

csfie  of  the 

of  his  death,  or  any  similar  expression  implying  the  death  to  be  legatee's 
a  contingent  event,  the  gift  over  will  take  effect  only  in  the  ^•**''* 
event  of  A.'s  death  before  the  testator.  Lord  Bindon  v.  EaH  of 
Suffolk,  1  P.  W.  96 ;  Turner  v.  Moor,  6  Ves.  566 ;  Cambridge 
V.  Rous,  8  Ves.  12;  Crigan  v.  Baines,  7  Sim.  40;  Taylor  v. 
Stainton,  2  Jur.  N.  S.  634;  Imgham  v.  Ingham,  I.  R  11  Eq. 
101 ;  In  re  Neary'a  Estate,  7  L.  R  Ir.  311 ;  EUiott  v.  Smith,  22 
Ch.  D.  236  ;  In  re  Bourke's  Trusts,  27  L.  R  Ir.  573  ;  see  Wat- 
son V.  Watson,  7  P.  D.  10. 

This  rule  applies  though  the  gift  over  may  be  to  persons 
"  then  living,"  or  to  survivors.  Trotter  v.  Williams,  Prec.  Ch. 
78 ;  Kin^  v.  Taylor,  5  Ves.  806. 

So,  too,  a  gift  to  several,  with  a  gift  over  in  case  of  the  death 
of  either  in  the  lifetime  of  the  others  or  other,  was  confined  to 
death  before  the  testator,  the  death  of  one  before  the  other 
being  a  certain  and  not  a  contingent  event.  Howard  v.  Howa/rd, 
21  B.  550. 

It  makes  no  difference  that  the  gift  in  case  of  A.'8  death  is  to 

t.w.  m  m 
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death  after  a 
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his  children.  Slade  v.  Mihier,  4  Mad.  144 ;  Schenck  v.  Agnew, 
4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift  over 
was  ''in  case  of  his  decease  or  at  his  decease."  Arthur  ▼. 
Hughes,  4  B.  506. 

But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely,  fol- 
lowed by  a  gift  at  his  decease,  A.  will  take  only  a  life  interest 
ConstaUe  v.  BuU,  3  De  G.  &  S.  411 ;  Waters  v.  Waters,  26  L  J. 
Oh.  624 ;  Adamis'  Trust,  14  W.  R  18 ;  Jodin  v.  Harrmmd, 
3M.&K.110;  ifeic?  V.  iteid,  25  B.  469 ;  Bibbens  v,  PoU^A^ 
Ch.  D.  733 ;  Re  Houghton ;  Houghton  v.  Brown,  50  L  T. 
529. 

2.  A  gift  over  "  in  case  of  the  death  of  A."  has  been  construed 
as  equivalent  to  "  after  his  death  "  in  the  following  cases  :— 

a.  Where  the  gift  is  only  of  a  life  interest,  and  the  remainder 
would  otherwise  be  undisposed  of.  Smart  v.  Clark,  3  Ross. 
365 ;  TiLson  v.  Jones,  1  R  &  M.  553  ;  Ingham  v.  InghoM,  1 R 
11  Eq.  101. 

b.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  an  intention  to 
provide  in  all  events  for  the  person  to  take  ''in  case  of  the  death 
of  A.,"  or  has  expressly  provided  for  the  death  of  the  legatee  in 
his  lifetime  with  regard  to  another  legacy  to  the  same  legatee^ 
there  is  ground  for  arguing  that  the  gift  over  in  case  of  the 
death  of  A.  was  to  take  effect  upon  his  death  at  anytime. 
BiUings  v.  Sandom,  1  B.  C.  C.  393 ;  Nowlan  v.  Ndligan,  1 B. 
C.  C.  489  ;  Douglas  v.  C7wrfmcr,  2  Ves.  Jun.  501. 

c.  So  a  direction  in  the  event  of  A.'s  death  to  cordmu  her 
annuity  for  the  benefit  of  her  children  will  not  be  construed  lu^ 
providing  only  against  lapse.  WiLkims  v.  Jodrell,  13Ch.D 
564 

3.  If  the  gift  is  after  a  life  estate,  or  a  time  is  appointed  for 
payment,  the  words  "  in  case  of  death  "  refer  to  death  at  any 
time  before  the  vesting  in  possession,  whether  before  or  after 
the  testator.  Hervey  v.  M'Laughlin^  1  Pr.  264 ;  Johnson  v. 
Ani/rohus,  21  B.  556  ;  Boliiho  v.  HiUyar,  34  R  180 ;  and  see 
Ja/rnes  v.  Baker,  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors  for 
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their  trouble,  with  a  gift  over  in  case  of  death,  would  primd        Chap. 

facie  mean  death  before  the  testator.     Qreen  v.  Ba/rrow,  10  Ha.  '— 

469. 

4.  In  the  case  of  realty  a  devise  to  A.  sinaply  in  a  will  before  Gift  over  of 
the  Wills  Act,  and  in  case  of  his  death  over,  would  perhaps  be  of  th^^ST 
construed  as  to  A.  for  life,  and  after  his  death  over.    Bowen  v.  ^^*^®  devisee. 
Scowcroft,  2  Y.  &  C.  Ex.  640  ;  see,  however,  Wright  v.  Stephens, 
4  B.  &  Aid.  574. 

On  the  other  hand,  if  the  devise  gives  A.  the  fee,  a  gift  over, 
in  case  of  A's  death,  will  be  held  to  refer  to  his  death  before 
the  testator.    Bogers  v.  Rogers,  7  W.  R.  541. 

VI.  Gifts  Over  upon  Death  Coupled  with  a  Contingency. 

Sect  10  of  the  Conveyancing  Act,  1882  (45  &  46  Vict  c.  39),  Conveyancing 
enacts  that  "  where  there  is  a  person  entitled  to  land  for  an  section  lo*. 
estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  term  of  life,  with  an  executory  limitation  over  on 
default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  at 
any  specified  period  or  time  or  not,  that  executory  limitation 
shall  be  or  become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect" 

The  section  applies  where  the  executory  limitation  is  con- 
tained in  an  instrument  coming  into  opei-ation  after  the  Slst 
December,  1882.  It  will  be  noticed  that  the  section  is  limited 
to  land 

In  cases  where  the  Act  does  not  apply  the  following  rules  are 
deducible  from  the  cases : 

If  there  is  an  immediate  gift  to  A,  and  if  he  dies  without  Gift  over 
issue  over,  the  gift  over  takes  effect  upon  the  death  of  A.  with-  wi^outiLue 
out  issue  at  any  time,  whether  before   or  after  the  testator.  ^"5*^*^5"  ,, 

J  '  fined  to  death 

Farthing  v.  AUen,  2  Mad.  310 ;  2  Jarm.  1596;  Smith  v.  Stewart,  before  the 
4  De    G.   &  S.  253 ;    Cotton  y.   Cotton,  23  L.  J.  Ch.  489 ;  *~^**^''* 
Bowers  v.  Bowers,  8  Eq.  283 ;  5  Ch.  244 ;  Else  v.  Else,  13  Eq. 
196;  Varley  v.  Winn,  2  K.  &  J.  705 ;  Wood/roofey.  Woodroofe, 
(1894)  1  L  R  299. 

M  M  2 


532 


DIVESTING. 


Chap. 


The  fourth 
rule  in 
Edwards  Y. 
EdioardshB 
overmled. 


In  what  cases 
the  period  of 
defeasibility 
will  be 
limited. 


Gift  over  to 
surviyors. 


Where  the 
donees  to  take 
upon  death 
without  issue 
of  a  prior 
legatee  are 


Similarly,  if  the  gift  is  future^  as  to  A.  for  life  and  then  to 
B.,  and  if  B.  dies  without  issue  07er,  the  gift  over  will  take 
effect  upon  the  death  of  B.  at  any  time  without  issue,  whether 
before  or  after  the  tenant  for  life.  O'Mahoney  v.  Bv/rdeU,lu^ 
7  H.  L.  388 ;  Ingram  v.  SouUen^  ib.  408 ;  overruling  the  so- 
called  fourth  rule  in  Edwards  v.  Edwa/rds,  15  B.  357. 

And  similarly,  a  direction  to  settle  a  legacy  upon  marriage  is 
prima  facie  not  restricted  to  marriage  in  the  lifetime  of  a 
tenant  for  life.  Withami  v.  Witham,  3  D.  F.  &  J.  758 ;  see 
Daviea  v.  Daviea,  50  L.  J.  Ch.  623,  where  the  bequest  was 
immediate  and  the  direction  restricted  to  a  year  from  the 
death. 

There  may,  however,  be  circumstances  in  the  will  limiting 
the  defeasibility  to  some  earlier  time  than  the  death  of  the 
legatee  without  issue.  Some  of  the  cases  decided  on  the  autho- 
rity of  Edwards  v.  Edwards  are  probably  not  reconcilable 
with  the  rule  laid  down  in  Ingram  v.  Soutten,  See  AUen*a 
Estate,  3  Dr.  380. 

The  following  rules  seem,  however,  to  be  admitted  ia 
0*Mah(yaey  v.  Bv/rdett 

1.  Possibly,  where  there  is  a  gift  over  if  any  members  of  a 
class  die  without  issue  to  the  survivors,  the  gift  over  must  take 
effect,  if  at  all,  before  the  time  when  the  survivors  are  to  be 
ascertained. 

Thus,  if  the  gift  is  immediate  the  gift  over  may  be  limited  to 
the  happening  of  the  event  in  the  testator's  lifetime,  /n  re 
Smxding ;  Johnson  v.  Smalin^,  26  W.  R  231 ;  see  Apsey  v, 
Apsey,  36  L.  T.  N.  S.  941 ;  a  case  apparently  inconsistent  with 
Bowers  v.  Bowers. 

If  the  gift  is,  after  a  life  interest,  to  several,  and  if  any  die 
without  issue  to  the  survivors,  the  gift  over  may  in  the  same 
way  be  limited  to  death  without  issue  before  the  tenant  for  life. 
See  Clark  v.  Henry ,  11  Eq.  222  ;  6  Ch.  588  ;  Beaant  v.  dxt,  6 
Ch.  D.  604. 

2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  dis- 
tribute it  at  a  certain  time,  so  that  the  trusts  then  determine, 
and  the  legatees  who  are  to  take  upon  the  death  of  prior 
legatees  without  issue  are  contemplated  as  taking  through  the 
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medium  of  the  same  trustees,  there  is  prvmd  facie  reason  for     ^,^!J5tt 
restricting  the  death  without  issue  to  death  without  issue  before 


contemplated 

the  period  of  distribution.     OaUand  v.  Leonard,  1  Sw.  161 ;  as  taking 
WheaMe  v.  Withers,  16  Sim.  505 ;  Edwa/rds  v,  Edwards,  15  B.  medimn  of\ 
357  ;  Be<Mon  v.  BaHon,  27  B.  99 ;  Dean  v.  HandXey,  2  H.  &  M.  ^S^^^ei^at 
€35;  see  Smith  v.   Colman,  25   B.  217;  In  re  Haywa/rd;  a  certain 

time. 

Creery  v.  Lingwood,  19  Ch.  D.  470 ;  In  re  Luddy  ;  Peard  v. 
Morton,  25  Ch.  D.  394 ;  see  Lewin  v.  Killey,  13  App.  C.  783, 
P.O. 

But  words  directing  payment  or  distribution  at  a  certain 
time  will  not  confine  the  contingency  to  that  time,  if  the 
persons  to  take  upon  the  death  without  issue  of  a  prior  legatee 
are  not  treated  as  taking  through  the  medium  of  the  same 
payment  or  distribution.  Oosling  v.  Tovmshend,  17  B.  245 ; 
2  W.  R  23. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  is  When  all  the 
directed  at  the  death  of  the  tenant  for  life,  and  all  the  subse-  th?tostator  ^ 
quent  dispositions  are  made  with  reference  to  the  same  payment  Jf^t'^^^ 
or  division,  the  death  without  issue  will  be  confined  to  such  ofdistribn- 
death  before  the  period  of  distribution.     Olivant  v.  Wright,  1 
Ch.  D.  346 ;  ife  Thompson  to  Cwrzon,  52  L.  T.  498 ;  see  Re 
Anstice,  23  B.  135 ;  Pearman  v.  Pearman,  33  B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class  to  be 
paid  when  they  respectively  attain  twenty-one,  and  if  any  die 
without  issue  to  the  survivors,  to  be  paid  at  the  same  time  as 
the  original  share,  death  without  issue  will  be  limited  to  such 
death  under  twenty-one.  Re  Johnson's  Trusts,  10  L.  T.  N.  S. 
455 ;  Re  Hayne's  Trusts,  18  K  T.  N.  S.  16. 

Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of  the 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies  with- 
out children  over,  the  ultimate  gift  over  is  confined  to  the 
lifetime  of  the  tenant  for  life.  Andrews  v.  Lord,  8  W.  R 
405 ;  see  Wood  v.  Wood,  35  B.  587 ;  In  re  HiWs  Trusts,  12 
Eq.  302. 

4  When  there  is  a  direction  that  a  legatee  is  to  have  the  When  the 

Ififlratee  ia  to 

absolute  control  of  her  legacy  at  a  particular  time,  a  subsequent  have  the 
gift  over  will  be  limited  to  take  effect  before  that  time.     Cla/rk  ^^f^^t  a 
V.  Henry,  11  Eq.  222  ;  6  Ch.  588.  <»rtaia  ti™«- 
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5.  If  there  is  a  gift  over  upon  death  without  issue  before  a 
given  time  of  all  the  legatees  whose  shares  have  previously 
been  given  over  upon  death  leaving  issue  indefinitely,  or  if  the 
gift  to  the  persons  who  are  to  take  upon  death  of  the  prior 
legatees  without  issue  is  again  given  over  upon  the  death  of 
such  persons  before  a  certain  time,  there  is  a  strong  argument 
for  restraining  the  prior  gifts  over  to  death  of  the  prior  legatees 
without  issue  before  the  same  time.  Re  Hayes'  WiU,  9  Jur» 
N.  S.  1068 ;  Re  Sarjeant,  11  W.  R.  203 ;  Da  Costd  v.  Keir,  3 
Russ.  360 ;  see  J)oe  d.  Lifford  v.  Sparrow,  13  East,  359 ;  Uoyd 
V.  Davies,  15  C.  B.  76. 

6.  If  the  gift  is  followed  by  words  of  limitation  or  benefit,  as 
"  to  A.,  his  heirs,  and  assigns,"  or  "  to  A.  for  ever,"  or  "  to  A.  for 
his  own  use  and  benefit,"  and  the  property  is  then  g^ven  over 
upon  contingencies,  one  or  other  of  which  must  happen ;  as,  for 
instance,  upon  death  either  with  or  without  children,  the 
defeasibility  will  be  limited  by  the  period  of  distribution, 
whether  it  is  the  testator's  death  or  some  other  time,  in  order 
not  to  cut  down  the  previous  absolute  interests  to  life  interests 
merely.  Doe  v.  Sparrow,  13  East,  359 ;  Clayton  v.  Lowe,  5 
B.  in  Aid.  636 ;  Oee  v.  Corporation  of  Manchester,  17  Q.  B, 
737 ;  Woodbwme  v.  Woodbv/me,  23  L.  J.  Ch.  336 ;  Da  CofdA  v. 
Keir,  3  Russ.  360 ;  Slangy  v.  Slangy,  33  B.  631. 

If,  however,  the  gift  is  merely  in  geneml  words  without  any 
express  indication  that  it  is  intended  to  be  absolute,  the  fact  that 
the  contingencies  upon  which  the  property  is  given  over  in  effect 
reduce  the  interest  to  a  life  interest,  will  not  have  the  effect  of 
confining  the  happening  of  the  contingencies  to  the  period  of 
distribution.  Ooaling  v.  Townshend,  2  W.  R  23 ;  Cooper  v. 
Cooper,  1  K.  &  J.  658 ;  Bowers  v.  Bowers,  8  Eq.  283 ;  5  Ch, 
244. 

7.  It  is  not,  however,  necessaty  in  order  to  limit  the  defeasi- 
bility that  the  gifts  over  should  be  upon  contingencies,  one  or 
other  of  which  must  occur,  so  as  to  cut  down  the  prior  interest 
to  a  life  estate,  unless  the  defeasibility  is  limited. 

In  Clayton  v.  Lowe,  Gee  v.  Mayor  of  Manchester,  and  Food- 
6umc  V.  Woodbume,  supra,  the  interest  of  the  surviving 
legatee  would  not  necessarily  have  been  reduced  to  a  life  estate, 
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and  if  it  is  onoe  clear  that  the  legatee  is  to  take  an  absolute     _  j^^,, 


interest,  a  gift  over  in  one  event  is  as  inconsistent  with  that 
absolute  interest  as  a  gift  over  in  several,  one  of  which  must 
occur. 

And  accordingly,  where  the  intention  to  give  indefeasible  in- 
terests at  a  particular  time  is  clear,  the  gift  over  upon  a  single 
contingency,  as  upon  death  without  issue,  will  be  limited  to  death 
without  issue  before  that  time.  Brotherton  v.  Bv/ry,  18  B.  65 ; 
Ware  v.  Watson,  7  D.  M.  &  0.  248 ;  ite  Anstice,  23  B.  135 ; 
Clark  V.  Henry,  11  Eq.  222;  6  Ch.  588;  perhaps  Ba/rker  v. 
Cocks,  6  B.  92,  and  Davenport  v.  Bishopp,  2  Y.  &  C.  C.  463, 
come  imder  this  head. 

8.  If  the  gift  is  contingent,  as  to  A.  at  twenty-one,  there  is  Gift  over 
some  reason  for  restricting  a  gift  over  upon  death  coupled  i^ea^ng^ 
with  a  contingency  to  such  death  under  twenty-one.  children  after 

,  ,  ,  a  contingent 

It  seems  clear  that  this  construction  would  be  adopted  if  the  fcift. 
gift   over  is  upon  the  death  of  A.  leaving  children  to  his 
children,  in  order  to  provide  for  the  children   of  A,  if  he 
dies  under  twenty-one  leaving  children.     Home  v.  PUlana,  2 
M.  &  K.  15. 

It  seems  the  same  would  be  the  case  if  the  person  to  take 
under  the  gift  is  the  widow  of  the  legatea  Bavdfield  v. 
Bandjidd,  8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  however,  be 
restricted  to  the  time  of  vesting,  where  there  is  an  express  gift 
over  upon  death  merely,  before  the  time  of  vesting.  Mourtineau 
V.  Rogers,  8  D.  M.  &  0.  328. 

Whether  the  defeasibility  would  be  limited  where  the  gift 
over  is  to  strangers  is  more  doubtful.  See  Andrews  v.  Lord,  6 
Jur.  N.  S.  865 ;  and  see  Dov)lmg*s  Trusts,  14  Eq.  463 ;  Sndth 
V.  Spencer,  6  D.  M.  &  Q.  631. 

9.  If  what  is  given  over  is  the  share  the  legatee  would  have  oift  oyer  of 
taken,  this  confines  the  gifl  over  to  the  testator's  lifetime.     In  ^^^i^j  J®^^ 
re  Haywa/rd;  Creery  v.  Lingwood,  19  Ch.  D.  470.  taken. 

10.  Where  there  is  a  gift  to  two  persons,  and  if  either  dies  Ultimate  gift 
under  twenty-one  without  issue  to  the  survivor,  and  if  both  die  death^^rtthout 
without  issue  over,  the  defeasibility  will  be  restricted  to  the  *^®*^'v 
age  of  twenty-ona    Kvrkpatrick  v.  Kilpatrick,  13  Ves.  476 ;  prior  ^, 
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TTirvTTT      ^Thackeray  v.  Hampson,  2  S.  &  St  214;  see  Mae  v.  £!«, 

13  Eq.  196. 

Gift  over  11.  When  there  is  a  gift  at  twenty-one,  or  upon  marriage 

mSiout^a?^  with  consent,  a  gift  over  upon  maniage  without  consent  has 
toSi^^^  been  confined  to  the  age  of  twenty-one.  Desbody  v.  BoyvilU, 
under  21.         2  P.  W.  547 ;  Knapp  v.  Noyes,  Amb.  662 ;  Osbom  v.  Brown, 

5  Ves.  527 ;  West  v.  West,  4  Giff.  198  ;  Duggan  v.  Kelly,  10  Ir. 
Eq.  473. 

12.  It  may  be  noticed  that  where  there  is  a  gift  to  several, 
and  in  case  of  the  death  of  any  to  the  survivors,  and  if  they  die 
without  children  over,  the  gift,  in  case  of  death,  will  not  be 
extended  to  mean  death  at  any  time,  nor  will  the  gift  upon 
death  without  children  be  confined  to  such  death  in  the  life- 
time of  the  testator.  Clarke  v.  Lubhock,  1  T.  &  C.  C.  492; 
ChUd  v.  QibUtt,  3  M.  &  K.  71. 
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Vn.  Accrued  Shares. 

Clauses  in  a  will  disposing  of  the  shares  of  devisees  or 
legatees  dying  before  a  given  period  or  event  do  not^  in  the 
absence  of  a  distinct  evidence  of  intention,  extend  to  shares 
which  have  once  accrued  under  those  clauses  so  as  to  pass  them 
a  second  time.  Ex  parte  West,  1  B.  C.  C.  575 ;  MelsoTa  v.  ffite, 
L.  R  5  C.  P.  614 ;  6  C.  P.  532 ;  6  H.  L.  24. 

Therefore  accrued  shares  will  not  pass  under  the  word  **  share  ** 
or  "  portion."  Cambridge  v.  Rov^,  25  B.  416  ;  Bright  v.  Rawe^ 
3  M.  &  K.  316. 

But  accrued  shares  will  go  with  original  shares  if  there  is  an 
intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares  are  directed  to  go  in  the 
same  manner  as  original  shares.  Cv/rsha/nv  v.  Newland^  2  R 
146  ;  MUsom  v.  Awd/ry,  5  Ves.  465  ;  Eyre  v.  Marsden,  4  My. 
&  Cr.  231 ;  Melsom  v.  Giles,  L.  R  6  H.  L.  24. 

2.  And  when  original  and  accrued  shares  have  onoe  been 
consolidated  by  a  direction,  for  instance,  that  they  are  to  go  in 
the  same  manner,  "  there  is  no  occasion  to  carry  on  any  separate 
account  of  the  original  share  firom  the  accrued  share,"  and  both 
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will  pass  under  the  word  "share."    Be  Hutchinson,  5  De  G      ^^^rV 
&  S.  681. 


3.  If  **  his  or  her  share  or  shares  "  are  spoken  of  where  only  Words  applic- 
one  original  share  has  been  previously  given,  so  that  the  words  q^q^  shares. 
cannot  be  satisfied  reddendo  singula  singvlisy  as  might  be  the 

case  if  the  words  were  "his,  her,  or  their,  share  or  shares," 
€u;crued  shares  will  be  carried  over.  WUmott  v.  Flewitt,  13 
W.  R  856 ;  In  re  Chaston ;  Chaston  v.  Seago,  18  CL  D.  218. 

And,  apparently,  "  share  and  shares  and  interest "  would  carry 
accrued  shares.    Douglas  y,  Andrews,  14  B.  347. 

4.  Accrued  shares  will  pass  where  the  testator,  though  he  Where  the 
speaks  of  individual  shares,  yet  shows'that  he  looks  on  the  fund  as  an  aggro- 
as   existing  at  the  period  of  distribution  as  an  aggregate  and  ^^ 
previously  undivided  fund  by  speaking  of  it,  for  instance,  as  the 

trust  fund.  Worlidge  v.  Churchill,  3  B.  C.  C.  465 ;  Leeming 
V.  SherraU,  2  Ha.  14 ;  SiUick  v.  Booth,  1  Y.  &  C.  C.  121,  739  ; 
Barker  v.  iea,  T.  &  R  413. 

So,  where  the  whole  fund  is  given  to  a  class,  with  benefit  of 
survivorship,  the  words  of  survivorship  apply  to  the  whole, 
accrued  as  well  as  original  shares.  In  re  CrawhaWs  Trusts,  2 
Jur.  N.  S.  892. 

6.  And  a  gift  over  of  the  whole  is  convincing  evidence  of  the  Gift  over  of 
same  intention.  In  such  a  case  ''  share  must  have  been  meant  fund. 
to  include  every  interest  accruing  as  well  as'  original,  for  other- 
wise the  estate  would  go  away  from  the  issue  piecemeal ; 
whereas,  it  is  obvious,  nothing  was  intended  to  go  over,  but 
that  all  should  go  over  at  once  on  failure  of  the  issue  of  all  the 
children,  as  if  all  but  one  had  died  without  issue  who  was  in- 
tended to  take  all."  Doe  d,  Clift  v.  Birkhead,  4  Ex.  110 ; 
Douglas  v.  Andrews,  14  B.  347 ;  Button  v.  Growdy,  33  B.  272  ; 
Langley  v.  Langley,  6  L.  R  Ir.  277 ;  see  Sutton  v.  Sutton,  30 
L.  R  Ir.  261. 

6.  And  if  the  bequest  is  of  residue,  the  presumption  against  Where  the 
intestacy  will  assist  the  Court  in  passing  accrued  with  original  ^daaryT' 
shares.     Goodman  v.  Ooodma/n,  1  De  G.  &  S.  695. 

7.  Accrued    shares  are  similarly  not  liable    to   the   same  Accraed 
restrictions  as  original  shares  in  the  absence  of  a  clearly  ex-  ^primd/aeU 
pressed  intention  so  to  restrict  them.     Oibhons  v.  Langdon,  6  "°*  subject 
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Sim.  260 ;  Wwre  v.  Watson,  7  D.  M.  &  G.  248 ;  and,  on  th^ 
other  hand,  Trickey  v.  Trickey,  3  M.  &  K.  560 ;  Janwin's 
Trusts,  L.  R.  1  Eq.  71 ;  Fitzgerald  v.  Fitzgerald,  L  R  7  Eq. 
436. 

8.  An  appointment  under  a  power  by  a  tenant  for  life  of  hia 
share  may  operate  as  well  upon  his  accrued  as  his  original 
share.    Re  Denton  ;  Bannerma/a  v.  Toosey,  63  L.  T.  105. 

9.  As  to  the  repeated  operation  of  cross  limitations,  see 
AiJcmson  v.  J<ynes,  Joh.  246. 


5S9 


CHAPTER    XXXIX. 


SUBSTITUTION. 


Evert  executory  limitation  intended  to  destroy  prior  interests        Chap, 
in  certain  contingencies  is  in  the  widest  sense  substitutional. 


The  term  is,  however,  generally  applied  to  limitations  intended  defined/  ^^^ 
to  provide  for  the  death  of  prior  legatees  before  the  period  of 
distribution. 

The  simplest  form  of  substitutional  gift,  introduced  by  the 
word  "  or,"  as,  for  instance,  to  class  A.  or  class  B.,  generally 
involves  the  relation  of  greater  to  smaller  class,  or  of  ancestor 
to  descendant 

It  is,  however,  probable  that  a  simple  gift  to  A  or  B.  would  Whether  a 
now  be  considered  substitutional.     See  Ca/rey  v.  Ca/reyy  6  Ir.  Ch.  b.  is  subBtdtu* 
255;  see,  however,  Longmore  v.  Broom,  7  Ves.  128;  Miller    ^^' 
V.  Chapmcm,  24  L  J.  Ch.  409  ;  Maude  v.  Mcmde,  22  B.  290. 

But  a  gift  to  A  or  B.,  or  to  A  or  his  children,  as  C.  may  Gift  to  A.  or 
appoint,  is  not  substitutional,  and  in  default  of  appointment  it  appohit,  Unot 
goes  among  all  the  appointees  equally.     Penny  v.  Tv/mer,  2  •ttw^-itutional. 
Ph.  493 ;  White's  Trusts,  Joh.  656. 

A  gift  of  £100  a-piece  to  each  of  the  children,  grandchildren, 
or  other  descendants  of  A,  includes  all  the  descendant&  Solly 
v.  SoUy,  5  Jur.  N.  S.  36. 

When  the  contingency  of  surviving  the  period  of  distribution  Contingency 
is  applied  both   to  the  original  and  substituted  class ;  if,  for  the  period  of 
instance,  the  gift  is  to  parents  or  their  children  living  at  the  appM^to^^ 
decease  of  the  tenant  for  life,  the  gift  will  nevertheless  be  con-  ®"«^!^?°/ 

^  ^  substituted 

strued  as   substitutional      Congreve  v.  PaJ/mer,  16  B.  435 ;  legatees. 
AtkiTison  V.  BaHrv/m,  28  B.  219. 
In  such  a  case,  however,  if  there  is  anything  to  show  that  the  "Or" 
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original  and  substituted  class  are  to  take  co-ordinately, "  or  '* 
will  be  read  *'  and."  Richa/rdaon  v.  Spraag,  1  P.  W.  433, 
where  the  gift  was  to  such  of  the  testatrix's  daughters,  or 
daughters'  children,  as  should  be  living  at  her  son's  death,  "with- 
out considering  any  superiority  or  eldership  whatever."  See 
Sharid  v.  Kidd,  19  B.  310  ;  In  re  Gldand'a  Trusts,  7  L  R 
Ir.  74. 

And  where  the  direction  was  to  pay  a  sum  of  money  after  tbe 
death  of  a  tenant  for  life,  "  to  all  and  every  the  testatrix's  nephews 
and  nieces,  to  wit,  A.  or  her  children,  B.  or  her  children,"  etc,  to 
be  equally  divided  between  them,  "  or "  was  read  "  and ; "  the 
words  under  the  videlicet  being  only  an  expanded  description 
of  the  persons  to  take.    Eccard  v.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as  should 
be  living  at  the  testatrix's  decease,  or  the  issue  of  such  of  them 
as  should  be  married,  "  or  "  will  be  read  "  and."  Horrid^e  v. 
Ferguson,  Jac.  583. 

Upon  the  same  principle,  a  gift  to  children  living  at  the  period 
of  distribution  y  or  their  issue,  will  be  construed  as  a  gift  to 
children  then  living,  and  the  issue  of  those  then  dead,  including 
issue  of  those  dead  at  the  date  of  the  will,  but  not,  it  would  seem, 
of  those  who  were  dead  before  the  testator  was  born.  King  v. 
Cleaveland,  4  De  G.  &  J.  477  ;  Phiips'  WiU,  7  Eq.  151 ;  BuHy, 
Hellyar,  14  Eq.  160;  Wingfield  v.  Wingfijdd,  9  Ch.  D.  658; 
Keay  v.  Botdton,  25  Ch.  D.  212. 

A  substitutional  gift,  substituting  one  set  of  legatees  for  others 
dying  before  the  period  of  distribution,  must  be  distinguished 
from  an  executory  gift  over  intended  to  take  effect  at  any  time. 
Thus,  a  gift  to  children  living  at  a  particular  time,  with  a  gift 
over,  if  any  svxih  children  die  leaving  issue  to  their  issue,  is  an 
executory  limitation  to  take  effect  at  any  time.  La  Roche  v. 
Davies,  3  T.  &  C.  Ex.  612,  n. ;  Ex  pwrte  Hunter,  3  Y.  &  C.  Ex. 
610 ;  Howes  v.  Herring,  1  M'CL  &  Y.  295. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 
period  of  distribution,  with  a  gift  to  their  issue  if  any  sudi 
children  die  before  becon^ing  entitled,  the  gift  to  the  issue  will 
be  construed  as  substitutional,  since  children,  living  at  the 
period    of    distribution,    could    not    die    without     becoming 
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entitled.    Jeyea  v.  Savage,   10  Ch.  565;  see  Oilea  v.  OUes,      -Sftj'* 
8  Sim.  360.  


A  substitutional  gift  must  further  be  distinguished  from  those  Snbstitntion 
cases  where  after  an  absolute  gift  to   a  class  the  shares  of  f^^^^ 
members  of  the  class  are  directed  to  be  settled.    In  these  cases  absolute  gift 

with  a  direc* 

if  ivhat  is  settled  is  only  what  the  member  of  the  class  actually  tion  to  settle. 
becomes  entitled  to^  the  gift  may  fail  by  his  death  before  the 
testator.  Stewart  v.  Jones,  3  De  G.  &  J.  532  ;  In  re  Speak- 
mom  ;  Unstuorth  v.  Speakman,  4  Ch.  D.  620  ;  In  re  Roberts ; 
Tarleton  v.  Bruton,  27  Ch.  D.  346 ;  30  Ch.  D.  234 ;  Re  Pin- 
home  ;  Moreton  v.  Hughes,  70  L.  T.  90. 

On  the  other  hand,  a  substitutional  gift  will  take  effect, 
though  the  original  donee  dies  before  the  testator. 

Thus  a  direct  gift  to  A.  or  his  children  goes  to  A.  if  he  sur-  Direct  gift  to 
vivos  the  testator,  and  to  his  children  if  he  does  not.    Montagu  ctiWren! 
V.  NucMa,  1  Russ.  165 ;  Salisbury  v.  Petty,  3  Ha.  86  ;  Whitcher 
V.  Penley,  9  B.  477. 

Similarly,  if  there  is  a  life  interest,  and  then  a  gift  to  A  or  Fatnregiftto 
his  children,  the  substitutional  gift  takes  effect  whether  A.  dies  ^^^j^;J* 
in  the  lifetime  of  the  testator  or  the  tenant  for  life.  Qirdlestone 
V.  Doe,  2  Sim.  225 ;  Porter's  Trusts,  4  E.  &  J.  188  ;  HabergJiam 
V.  Ridehalgh,  9  Eq.  395 ;  Hobgen  v.  Neale,  1 1  Eq.  48 ;  In 
re  Dawes  Trusts,  4  Ch.  D.  210 ;  Re  Gilbert ;  Daniel  v.  Mat- 
thews,  54  L.  T.  752 ;  34  W.  R  577 ;  Re  Miles;  Miles  v.  MiU^, 
61  L  T.  359. 

As  to  the  effect  of  the  death  of  some  of  the  original  legatees 
before  the  testator  : 

It  is  settled  that  where  the  gift  is  to  a  class  of  parents,  with  Whether 
a  substitutional  gift  to  the  children  of  parents  dying  before  the  wtees  can 
period  of  distribution,  children  of  parents  who  die  after  the  **P.^2 
date  of  the  will,  and  before  the  testator,  will  taka    Smith  v.  legatees  who 
Smith,  8  Sim.  353 ;  J(mes  v.  Frewin,  12  W.  R  369 ;  3  N.  R  test^?^ 
415 ;  Re  Hotchkiss's  Trusts,  8  Eq.  643  ;  Habergham  v.  Ride-  ^®**^ 
halgh,  9  Eq.  395. 

Though,  of  course,  if  the  original  gift  is  to  a  class  living  at  Case  where 
the  testator's  death,  or  at  some  other  period,  and   the  sub-  chws  w^n- 
stitntional  gift  is  expressly  confined  to  the  children  of  such  ^^^^^  to  per- 

o  *■  "^  sons  living 

persons,  the  substitution  can  have  no  effect  with  regard  to  at  the  testa- 

'^  tor's  death 
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those  who  never  become  members  of  the  original  class. 
See  Sliergold  v.  Bone,  13  Vea  370  ;  Smith  v.  Fa/rr,  3  Y.  4  C. 
Ex.  328. 

Whether  there  can  be  substitution  in  respect  of  legatees  dead 
at  the  date  of  the  will : 

1.  When  there  is  a  gift  to  several  persons  nonvinatim,,  with 
a  substitution  of  their  issue  in  the  event  of  their  death,  the  (act 
that  one  of  the  persons  so  named  is  dead  at  the  date  of  the 
will  will  not  prevent  his  issue  from  taking.  Hannam  v.  SivmM, 
2  De  G.  &  J.  151 ;  Ive  v.  King,  16  B.  46 ;  Hobgen  v.  Nede, 
11  Eq.  48 ;  see  Ba/mes  v.  Jennings,  L.  R  2  Eq.  448. 

2.  If,  however,  the  original  gift  is  to  a  class,  with  a  sub- 
stitutional gift  to  issue,  the  question  is  whether  the  issue  take 
a  share  which  has  been  given  to  a  parent  who  is  contemplated 
as  capable  of  taking  under  the  will,  or  whether  they  take  a 
share  which  has  not  been  previously  given  to  their  parent  In 
the  former  case,  issue  of  parents  dead  at  the  dat«  of  the  will 
will  not  take,  in  the  latter  they  wiU. 

The  important  point  is  not  whether  the  gift  itself  is  sub- 
stitutional, but  whether  the  interests  of  persons  who  are  con- 
templated as  capable  of  taking  under  the  will  are  given  in  the 
event  of  their  death  to  substituted  legatees. 

Thus,  though  a  gift  to  such  of  a  class  as  may  be  then  living, 
or  the  issue  of  any  then  dead,  is.  strictly  substitutional,  the 
issue,  if  they  take  at  all,  take  original  shares,  since  nothing  is 
given  to  parents  then  dead.  Attwood  v.  ^^/orc2,  L  R  2  Eq. 
479. 

In  the  same  way  a  gift  to  parents  "  then  living,"  and  the 
issue  of  those  then  dead,  is  a  direct  substantive  gift  to  the 
issue.  Smitii  v.  Smith,  5  Ch.  342 ;  Martin  v.  Holgate,  L  B. 
1  H.  L.  175 ;  see  Ashling  v.  Knowles,.  3  Dr.  593 ;  Etcks  v. 
Etches,  3  Dr.  447. 

a.  If  the  gift  is  to  parents  and  issue  in  one  continuous 
sentence — as,  for  instance,  to  children  then  living,  and  the 
issue  of  those  then  dead— the  issue  of  parents  deceased  at  the 
date  of  the  will  take,  though  the  issue  may  be  directed  to  take 
only  a  parent's  share,  as  this  direction  will  be  satisfied  by  a  dis- 
tribution per  stirpes,  Tytherleigh  v.  Ha/rbin,  6  Sim.  329 ;  Bii^ 
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V.  BaJcer,  8  Sim.  443 ;  Bebh  v.  Bechwiih,  2  B.  308 ;  Coulthurat        Ch»p. 
V.  Carter,  15  B.  421;  Favlding'a  Trusts,  26  B.  263;  PhU/ps' 


Will,  7  Eq.  151 ;  Heasman  v.  Pearee,  7  Ch.  276. 

It  seems  the  issue  of  a  parent  who  died  before  the  testator 
was  bom  would  not  take.  Wingfidd  v.  Wingfidd,  9  Ch.  D. 
658. 

If  the  gift  is  to  *"  my  children  then  living,  and  the  children  of  Effect  of  the 
such  of  my  said  children  as  shall  be  then  dead/'  the  testator  by 
using  the  term  **  said  "  children  shows  that  he  is  contemplating 
a  class  of  children  living  at  the  date  of  the  will,  and  capable  of 
taking  under  it,  and  therefore  children  of  those  dead  at  the 
date  of  the  will  will  not  be  admitted.  Be  Thompson's  Trust, 
2  W.  R.  218 ;  5  D.  M.  &  G.  280 ;  see  Peel  v.  CaOow,  9  Sim.  372  ; 
Smith  v.  Pepper,  27  B.  86 ;  HaU  v.  WooUey,  39  L.  J.  Ch. 
106. 

On  the  other  hand,  if  the  gift  is  to  brothers  and  sisters  living 
at  a  particular  time,  and  the  children  of  such  of  the  said 
brothers  and  sisters  as  should  have  died,  and  the  testator  has 
only  one  brother  living  at  the  date  of  the  will,  he  cannot  be 
referring  to  a  class  existing  at  the  date  of  the  will,  aud  children 
of  brothers  and  sisters  dead  at  the  date  of  the  will  will  be 
admitted.  Be  Jordam's  Trust,  2  N.  R  57 ;  Oiles  v.  QUes,  8 
Sim.  360 ;  see  Ja/rvis  v.  Pond,  9  Sim.  549. 

If  the  children  are  expressed  to  be  the  children  of  parents,  Gift  to  my 
who  are  beneficiaries  under  the  will ;  if,  for  instance,  the  bequest  ^^cMdrSi. 
is  to  "  my  daughters  and  their  children,''  the  children  of  a 
daughter  dead  at  the  date  of  the  will  take  nothing.    Pa/rker  v. 
Tootal,  11  H.  L.  143 ;  see  Crook  v.  Whitley,  26  L.  J.  Ch.  350 ; 
but  see  Clay  v.  Pennirigton,  7  Sim.  370. 

6.  When  the  gift  is  clearly  substitutional,  as  in  the  case  of  a  When  the 
gift  to  a  class  or  their  issue,  issue  of  members  of  the  class  dead  ^omOin 
at  the  date  of  the  will  will  not  taka     Congreve  v.  Palmer,  16  f^^  simplest 
B.  435 ;  In  re  Webster's  Estate ;  Widgen  v.  MeUo,  23  Ch.  D. 
737.      The  principle  seems  to  have  been  admitted  in  In  re 
SiUey's  Trusts,  5  Ch.  D.  494. 

If  there  is  anything  to  assist  the  oonstniction,  issue  of  members  Where  such 
of  the  class  dead  at  the  date  of  the  will  may  be  let  in.    Thus,  ?J^tti^'iS^J!j 
if  none  of  the  members  of  the  original  class  are  alive  at  the  date  ^^^^^  *^  ^* 
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of  the  will,  or  if  the  original  class  is  brothers  and  sisters,  and 
the  testator  has  only  one  brother  living  at  the  date  of  the  will» 
children  of  those  then  dead  will  come  in.  Oowling  v.  Thomp- 
son, 11  Eq.  366;  see  Ba/mahy  v.  Taasell,  11  Eq.  363;  Jarvi» 
V.  Povd,  9  Sim.  549 ;  In  re  SiUey'a  Trusts,  5  CL  D.  494 ; 
Walsh  V.  Blayney,  21  L.  R  Ir.  140. 

c.  Where  the  gift  to  the  issue  is  in  an  independent  clause, 
the  question  is  whether  the  intention  is  to  add  fresh  members 
to  or  substitute  them  for  the  original  class. 

If  the  gift  is  to  children  living  at  the  testator's  death,  with  a 
direction  that  if  any  should  happen  to  die  in  his  lifetime,  tbe 
"  legacy  "  intended  for  such  child  should  be  for  his  issue,  the 
word  "  legacy  "  shows  that  the  testator  meant  to  substitute  odIj 
issue  of  parents  who  at  the  date  of  the  will  were  capable  of 
taking.  Christopherson  v.  Naylor,  1  Mer.  320 ;  Hunter  v. 
Cheshire,  8  Ch.  751.  It  may  be  doubted  whether  Phillips  v. 
Phillips,  13  W.  R.  170 ;  10  Jur.  N.  S.  1173 ;  and  Pars(m8  v. 
OuUiford,  10  Jur.  N.  S.  231,  can  stand  with  these  authoritiea 

The  same  rule  applies  if  there  is  no  direct  gift  to  issue,  but 
only  a  direction  that  issue  of  parents  dying  are  to  stand  in  the 
place  of  their  parents,  or  to  take  their  parents'  share.  Butter 
V.  Ommaney,  4  Russ.  71 ;  Gray  v.  Oarman,  2  Ha  268 ; 
Atkinson  v.  Atkinson,  I.  R.  6  Eq.  184 ;  i2«  Hotchkiss's  TruMs, 
8  Eq.  643 ;  Habergham  v.  Ridelialgh,  9  Eq.  396 ;  Kelaey  v. 
Ellis,  38  L  T.  N.  S.  471 ;  In  re  Barker  ;  Asquith  v.  Savillt, 
47  L.  T.  38 ;  In  re  Chin^ry  ;  Chin^ery  v.  Hill,  39  CL  D.  614; 
In  re  Musther ;  Oroves  v.  Musther,  43  Ch.  D.  569 ;  In  rt 
Brown;  Brown  v.  Brown,  58  L.  J.Ch.  420;  37  W.  R472; 
see  In  re  Wood ;  TuUett  v.  Colville,  (1894)  3  Ch.  381. 

Where  the  gift  was  to  such  of  the  children  of  the  testators 
sisters  as  should  survive  the  tenant  for  life,  followed  by  a 
direction  that  in  case  any  of  such  children  should  be  dead  at 
the  testator's  decease  leaving  issue,  such  issue  should  take  the 
share  of  their  deceased  parent,  the  issue  of  a  child  dead  at  the 
date  of  the  will  was  not  included.  West  v.  Orr,  8  Ch.  D.  60; 
see  Oiles  v.  Giles,  8  Sim.  360. 

On  the  other  hand,  if  the  original  gift  is  to  a  class,  with  a 
direction,  that  the  issue  of  any  dying  in  the  testator's  lifetime, 
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or  before  the  period  of  distribution,  should  take  the  share  their      JSSSl, 


parents  would  have  been  entitled  to  if  then  living,  the  issue  of 
those  dead  at  the  date  of  the  will  will  be  admitted,  as  the  been  entitled 
direction  amounts  to  an  independent  gift,  the  word  share  being  ^    living- 
satisfied  by  a  distribution  per  stirpes.    Loriifig  v.  TlKymas,  1 
Dr.  &  S.  497 ;  Chapman's  Will,  32  B.  382 ;  Adaras  v.  Adaras, 
14  Eq.  246 ;  In  reLacas'  WiU,  17  Ch.  D.  788. 

This  rule  has  been  applied  where  the  original  gift  was  to  a 
class  living  at  the  death  of  the  tenant  for  life.  In  re  Wool/rich  ; 
Harris  v.  Harris,  48  L.  J.  Ch.  321 ;  11  Ch.  D.  663. 

In  these  cases  it  is  not  the  share  of  the  parents,  or  the  share 
the  parents  are  entitled  to,  which  is  given  to  the  issue,  but  the 
share  the  parents  would  have  been  entitled  to.  In  re  Potter's 
Trusta,  8  Eq.  52,  is  a  more  difficult  case,  since  there  the  gift 
was  to  nephews  and  nieces,  and  in  case  of  the  death  of  any  of 
his  said  nephews  and  nieces  leaving  issue,  such  issue  to  take 
the  share  their  parents  would  have  taken  if  living,  the  word 
said  showing  that  the  testator  referred  to  nephews  and  nieces 
capable  of  taking  under  the  will.  See  Be  Thompson's  Trust, 
2  W.  R  218;  6  D.  M.  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will  would 
not  be  admitted  where  other  express  provision  is  made  for  such 
issue.     Waugh  v.  Wav^gh,  2  M.  &  K.  41. 

Whether  the  contingency  of  the  original  gift  attaches  to  the 
substituted  gift : 

When  there  is  a  life  interest  followed  by  a  contingent  gift  to  Contingency 
certain  persons,  and  a  gift  if  they  die  before  the  contingency  ori^nS^  ^ 
to  their  children,  the  contingency  attaching  to  the  gift  to  the  J^^*^^^ 

I  parents  does  not  attach  to  that  to  the  children,  and  the  children  substituted 
take  vested  interegts,  although  they  may  not  survive  the  con-  ®^  * 
tingency  upon  which  the  gift  to  the  parents  was  to  take  effect. 
For  instance,  if  the  bequest  is  to  A.  for  life,  then  to  such  of  my 
nephews  as  may  be  then  living,  and  the  children  of  such  as  may 
be  then  dead,  the  children  take  vested  interests  upon  their 
parents'  death,  whether  they  survive  A.  or  not. 

1.  This  is  clearly  settled  if  the  children  take  original  shares.  Where  the 
MaHin  v.  Holgate,  L.  R  1  H.  L.  176 ;  iZe  Orion's  Trust,  3  Eq.  S^teeB  take 
375  ;  Bwrt  v.  Heaya/r,  14  Eq.  160.  ^^^ 

T.W.  N  N 
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2.  But  if  the  gift  to  the  children  is  substitutional  there 
appears  to  be  some  difficulty.  On  the  whole,  the  current  of 
recent  authority  seems  to  be  in  favour  of  the  same  rule  in  the 
case  of  substitutional  as  of  original  gifts.  Masters  v.  Scales, 
13  B.  60\  Be  Tum&r,  34  L.  J.  Ch.  660 ;  Lanphier  v.  Buck, 
2  Dr.  &  Sm.  484;  Merrick's  Trusts,  L.  R  1  Eq.  551;  Be 
Flower  ;  Matheson  v.  Ooodwyn,  62  L.  T.  677. 

But  a  difficulty  is  created  by  the  case  of  Pearson  v.  Stephen, 
in  the  House  of  Lords,  5  Bl.  N.  S.  203.  There  there  was  a 
gift  to  S.  during  coverture,  and  upon  the  death  of  her  husbaiid 
in  her  life  to  her  absolutely,  but  if  her  husband  should  surrive 
her,  then  to  the  testator's  five  sons  and  their  respective  issue 
per  stirpes  and  not  per  capita ;  and  it  was  held  that  ia  the 
event  of  S.  dying  in  her  husband's  life,  the  sons  of  the  testator 
living  at  such  event  would  be  absolutely  entitled,  but  if  any  of 
the  sons  should  die  in  the  lifetime  of  S.  leaving  issue,  such 
issue,  if  living  at  the  death  of  S.,  would  be  entitled  to  the 
share  their  parents  would  have  taken ;  but  see  the  remarb  of 
Eandersley,  V.-C,  on  this  case  in  Lanphier  v.  Buck,  34  L  J. 
Ch.  659. 

3.  There  is,  however,  this  difference  between  a  substitutional 
and  original  gift  to  the  children,  that  in  the  former  case  only 
those  children  who  survive  the  parents  will  take,  while  in  the 
latter  all   the  children  will  take,  whether  they  survive  the 
parents  or  not ;  but  see  Hv/mfrey  v.  Hvmfrey,  2  Dr.  &  Sm. 
129.     ''  The  substitution  takes  place  at  the  death  of  the  nephew 
or  niece.     And  then  I  see  very  good  ground  for  saying  there  by 
reason  of  its  being  substitution,  you  will  not  substitute  dead 
people  for  the  nephew  or  niece  who  has  been. living  up  to  that 
time  and  has  then  just  died."    Lanphier  v.  Bv/iik,  2  Dr.  &  Sm. 
484 ;  34  L.  J.  Ch.  657  ;  Be  Tv/mer,  34  L.  J.  Ch.  660 ;  Merrick's 
Trusts,  L.  R  1  Eq.  551 ;  Thompson  v.  Clive,  23  B.  282 ;  OravM 
V.  Cooper,  1  J.  &  H.  207 ;  BenneWs  Trusts,  3  K  &  J.  280 ; 
H'wrry  v.  Hurry,  10  Eq.  346 ;  Hohgen  v.  NedLe,  11  Eq.  48; 
Heasman  v.  Pearse,  11  Eq.  522 ;  7  Ch.  275 ;  In  re  Haskett 
Smith's  Trusts,  7  Ch.  D.  666. 

Upon  a  similar  principle,  under  a  gift  in  certain  events  to  a 
class  and  the  issue  of  such  of  them  as  shall  then  be  dead, 
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members  of  the  class  dyini?  without  issue  before  the  events        ^^P- 
happen  take  a  share.    In  re  Wood;  Moore  v.  Bailey,  29  W.  R.  


171 ;  see  Stroiher  v.  DvMon,  1  De  G.  &  J.  675. 

Whether  the  original  and  substituted  class  are  mutually  ex- 
clusive : 

When  the  gifl  is  to  a  class  or  their  issue,  the  further  question  Whether 
arises  whether  the  original  and  substituted  legatees  form  two  g^titn^^ 
mutually  exclusive  classes,  so  that  no  substituted  legatees  can  J^e^^^her 
take  if  there  are  any  members  of  the  original  class  to  take,  or 
whether  the  issue  of  members  of  the  original  class  dying  can 
take  with  the  surviving  members  of  the  original  clasa 

It  is  clear  that  if  all  the  original  class  survive  the  period  of  Where  all  the 
distribution,  they  alone  take.     Spa/rks  v.  RestoL,  24  R  218 ;  i^teee 
Margetson  v.  HaU,  10  Jur.  N.  S.  89 ;  12  W.  R  334.  ■'^^«- 

So,  if  none  of  the  original  class  survive  the  period  of  distri-  Where  none 
bution,  the  substituted  legatees  alone  take.     WiUia  v.  Plaakett,  fegateeB"^*^ 
4  B.  208 ;  Timiris  v.  Stacklumse,  27  B.  434 ;  Boliiho  v.  HiUya/r,  »«>^^«- 
34  B.  150 ;  AUvxxxi  v.  Alfard,  L.  R  2  Eq.  479. 

But  if  some  of  the  original  class  die  leaving  children  and  Where  some 
others  survive  the  period  of  distribution :  legatees  die. 

If  the  gift  is  to  several  persons  Tiom/inatim  as  tenants  in 
common  or  their  children,  those  who  survive  the  period  of 
distribution  take,  together  with  the  children  of  those  who  die 
before  it    Price  v.  Locldey,  6  B.  180. 

In  the  same  way,  in  the  case  of  a  simple  substitutional  gift 
to  children  or  their  issue  to  be  divided  amongst  them  in  equal 
shares,  the  issue  of  a  child  dying  after  the  testator  and  before 
the  period  of  distribution  take  with  the  other  children. 
Finla8on  v.  TaUock,  9  Eq.  258 ;  NeUson  v.  Monro,  27  W.  R 
936 ;  In  re  SiMey's  Trusts,  6  Ch.  D.  494 ;  see  HoUand  v.  Wood, 
11  Eq.  91. 

How  the  class  of  substituted  legatees  is  to  be  ascei'tained, 
when  the  gift  is  to  A.  for  life,  then  to  B.  or  his  issue : — 

1.  If  B.  dies  in  the  testator's  lifetime,  the  class  is  ascer-  When  the 

ClBfiS  of 

tained  at  the  testator's  death.      Ive   v.   King,  16  snbstitated 

■R  Act  legatees  is  to 

■"•  ^"'  be  ascer- 

2.  If  B.  survives  the  testator  and  dies  in  the  lifetime  of  *«n«d' 

the  tenant  for  life,  the  class  is  ascertained  at  B.'s 

K  N  2 
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^P«_  death.    Ive  v.  King,  16  B.  46  ;  Hobgen  v.  Neak,  11 

Eq.  48. 
But  the  class  is  not  to  be  definitely  ascertained  at  thoae 
periods,  but  will  open  to  let  in  issue  born  afterwards  and  before 
the  period  of  distribution.  In  re  Sibley* 8  Trusts,  5  Ch.  D.  494; 
In  re  Jones's  Estate,  47  L.  J.  Ch.  775,  overruling  on  this  point 
Hobgen  v.  Neale,  sv/pra.    See  ante,  p.  270. 
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GIFTS  TO  SURVIVOKS. 
The  word  survivor  may  be  either  a  word  of  limitation  of  an     Chap.  XL. 


estate,  denoting  the  interest  certain  persons  are  to  take,  or  it 
may  denote  a  class  of  persons. 

For  instance,  in  a  devise  to  A.,  B.,  and  C.  as  tenants  in  Survivor  used 
common  for  life,  with  benefit  of  survivorship,  the  word  survivor-  limitation  of 
ship  refers  to  the  extent  of  the  estate  and  not  to  the  class  of  ^  ®^^*®' 
persons,  and  upon  the  death  of  one  the  remaining  tenants  in 
common  take  the  whole  estate.    Hadddsey  v.  AdamSy  22  B. 
266 ;  Taaffe  v.  Cov/mee,  10  H.  L.  64 ;  see,  however,  WUey  v. 
Chanteperdrix,  (1894)  1  I.  R  209. 

The  word  cannot,  of  course,  be  a  word  of  limitation  where 
absolute  interests  are  given.  Maberley  v.  Strode,  3  Yes.  450 ; 
Fdey  v.  OaUaghery  2  L.  R  Ir.  389. 

The  word  is,  however,  more  usually  employed  to  denote  the  Meaning  of 
persons  who  are  to  take,  and  in  such  cases  it  must  have  its 
natural  meaning,  which  is  to  outlive ;  that  is  to  say,  to  be  alive 
at  and  after  the  time  of  a  particular  event  or  death  of  a 
particular  person,  which  event  or  person  the  other  is  to  survive. 
Gee  V.  Idddell,  L.  R  2  Eq.  341.  See,  however.  Re  Cla/rKs 
Estate f  3  D.  J.  &  S.  Ill,  where  "survive"  was  held  to  mean 
merely  "  live  after." 

It  has  been  held  that  a  divesting  clause  in  favour  of  survivors 
will  operate  in  favour  of  a  single  survivor.  Heam  v.  Baker, 
2  K  &  J.  383 ;  Bcywyer  v.  Cv/rraU,  2  W.  R  328 ;  Bowyer  v. 
Douglass,  W.  N.  1876,  279. 

Where  Survtvobs  will  be  read  Others. 
1.  If  there  is  an  absolute  gift  to  several  persons,  with  a  gift  Oift  to 
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to  the  survivors,  if  any  die  without  issue,  survivors  must  be 
construed  in  its  ordinary  sense.  Orowder  v.  Stone,  3  Russ.  217 ; 
RaTielagh  v.  Ranelagh,  2  M.  &  K  441 ;  Steoui  v.  Piatt,  18  6. 
50  ;  Oreenwood  v.  Percy,  26  B.  572. 

2.  Where  there  is  a  gift  over  to  take  place  only  in  case  the 
event  on  which  the  property  is  limited  to  the  first  legatees, 
among  whom  there  is  to  be  survivorship,  happens  in  respect  of 
all  the  legatees,  survivor  will  be  construed  other,  so  as  not  to 
cause  an  intestacy.  For  instance,  if  the  bequests  are  to  A.,  B., 
and  C,  payable  at  twenty-one,  and  if  either  die  under  twenty- 
one,  his  share  to  the  survivor,  and  if  two  die  under  twenty-one, 
the  whole  to  the  survivor,  and  if  all  die  under  twenty-one,  then 
over,  the  share  of  one  dying  under  twenty-one  would  go  to  one 
who  had  predeceased  him  but  attained  twenty-one  and  to  the 
survivor  equally.  Wil/mot  v.  Wil/mot,  8  Ves.  10  ;  In  re  Jade- 
son's  Trust,  14  Ir.  Ch.  472.  The  same  construction  was  adopted 
in  In  re  Conn^Uan's  Trust,  16  Ir.  Oh.  524,  though  there  was 
no  gift  over,  but  qucere. 

In  these  cases  the  testator  intends  the  property  to  go  over  as 
a  whole,  or  not  at  alL  As  the  whole  cannot  go  over  where  the 
event  does  not  happen  in  respect  of  all  the  first  l^[atees,  there 
is  no  other  disposition  of  the  shai*es  in  respect  of  which  it 
happens  except  among  the  first  legatees  themselves,  and,  in 
order  to  allow  them  to  take,  the  word  survivor  must  be  read 
other. 

3.  Where  there  is  a  devise  to  sons  and  the  heirs  of  their 
bodies,  and  if  any  die  without  issue  to  the  survivors  and  the 
heirs  of  their  bodies,  and  if  all  die  without  issue  over,  survivor- 
ship will  be  referred  to  the  stirpes  and  not  to  the  first  takers, 
and  the  share  of  a  son  dying  without  issue  will  go  among  the 
issue  of  a  son  previously  deceased  and  the  surviving  sons.  Do^ 
V.  Wmnewright,  5  T.  R  427  ;  Smith  v.  Osborne,  6  a  L  376  ; 
see  Askew  v.  Askew,  57  L.  J.  Ch.  629 ;  58  L.  T.  472 ;  36  W.R 
620 ;  King  v.  Frost,  15  App.  0.  548,  P.  0. 

In  such  cases  the  testator  has  expressed  his  intention  of 
benefiting  the  line  of  issue,  and  the  survivorship  contemplated 
is  one  between  the  respective  stirpes  and  not  between  the  first 
takers  merely,  and  this,  coupled  with  the  gift  over,  which  can 
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only  take  effect  if  all  the  sons  die  without  issue,  is  sufficient  to     C^P-^L 
enlarge  the  meaning  of  the  word  survivor. 

It  is  immaterial  whether  the  word  is  survivors  or  such  as 
survive.    In  re  Tha/rp'a  Estate,  1  D.  J.  &  S.  453. 

And  the  same  construction  will  be  adopted  even  if  there  is  Gift  over  is 
no  gift  over  to  interpret  the  testator's  intention.     Harraan  y^  ^®  ™* 
Dickenson,  1  B.  C.  C.  91,  see  34  B.  352 ;  WiUiama  v.  Jcumea, 
20  W.  R  1010 ;  TufneU  v.  BorreU,  20  Eq.  194. 

4.  The  same  will  be  the  case  where  the  will  gives  life  estates  Gifts  for  life 
with  limitations  expressly  to  issue,  followed  by  a  gift  on  failure  igg^e,  and  if 
of  issue  of  any  of  the  tenants  for  life  to  the  surviving  tenants  for  *"y  ^^^  ^^' 

.      .  .  .  .       out  issue,  to 

life  for  their  lives  and  then  to  their  issue,  and  an  ultimate  gift  the  survivors 
over  on  failure  of  issue  of  all  the  tenants  for  life ;  and  it  makes  then  to  their 
no  difference  whether  the  gift  be  to  survivors  for  life  and  then  "®^®* 
to  their  issue,  or  to  survivors  in  like  manner  as  the  original 
shares  were  given.    Lowe  v.  Land,  1  Jur.  377  ;  In  re  Keep's 
Will,  32  B.  122 ;  In  re  Tha/rp'a  Estate,  1  D.  J.  &  S.  453 ; 
HoUa/nd  v.  AUsop,  29  B.  498 ;  Hurry  v.  Morgan,  L.  R  3  Eq. 
152  ;  Badger  v.  Gregory,  8  Eq.  78 ;   Waite  v.  LittLewood,  8  Ch. 
10,  In  re  Palmer's  Trusts,  19  Eq.  320 ;  Wake  v.  Va/rah,  2  Ch. 
D.  348 ;  In  re  Bows  Estate,  43  L.  J.  Ch.  347. 

There  is  here  the  same  evidence  of  intention  to  benefit  the 
issue,  and  the  gift  over  shows  that  survivorship  is  contemplated, 
not  merely  between  the  first  takers,  but  between  the  respective 
stwpes, 

5.  It  is  the  gift  over  which  "  supplies  the  necessary  clue."  "Whether 
Wake  V.  Varah,  2  Ch.  D.  p.  355.  necessary. 

In  Wake  v.  Varah  the  attention  of  the  court  was  not  called 
to  the  cases  in  which  a  gift  over  has  been  held  to  be  immaterial 
Hodge  v.  Foote,  34  B.  349 ;  Be  Beck's  Trusts,  16  W.  R  189 ; 
37  L.  J.  Ch.  233 ;  In  re  AmMCs  Trusts,  10  Eq.  252 ;  followed 
in  /n  re  Walker;  Church  v.  Tya^ke,  12  Ch.  D.  205 ;  see  In  re 
Bowmcm  ;  In  re  Lay  ;  Whytehead  v.  Boulton,  41  Ch.  D.  525. 

But  it  must  now  be  taken  to  be  settled  that  in  the  cases 
above  mentioned  survivors  is  not  to  be  read  others  unless  there 
is  a  gift  over  or  some  other  sufficient  evidence  of  intention  to 
assist  the  construction.  Wake  v.  Varah,  supra ;  Beckvnth  v. 
Bechmih,  46  L.  J.  Ch.  97  ;  In  re  Honfiers  Estate  ;  Pomfret  v. 
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Oraham,  19  Cb.  D.  186  ;  In  re  DurUeoy's  Trusfta^  9  L  R  Ir. 
349 ;  In  re  Benn  ;  Benn  v.  Benn,  29  Ch.  D.  839 ;  see  King  v. 
Fro8t,  15  App.  C.  548,  P.  C. 

Re  Corbetfa  Trusts,  Johna  591,  may  be  supported  on  the 
ground  that  the  testator  expressly  provided  for  the  sunriviDg 
issue  of  the  children  of  the  tenants  for  life,  thus  ezcludbg  an 
intention  of  also  providing  for  children  of  tenants  for  life  dying 
before  the  period  of  accruer,  besides  which  the  case  was  one  in 
which  absolute  gifts  were  subsequently  cut  down  by  settlement 

In  Beckwith  v.  Bechwiih  the  gift  was  to  "  other  daughters 
surviving,"  so  that  to  give  surviving  the  meaning  other  would  in 
effect  have  been  to  reject  the  word  entirely. 

If  accruing  shares  are  given  to  the  survivors  or  survivor  for 
their  joint  lives,  and  after  the  decease  of  the  survivor  to  the 
children  of  the  survivors  or  survivor,  the  surviving  tenant  for 
life  will  take  the  whole  for  life,  though  probably  the  children  of 
predeceasing  tenants  for  life  would  take  on  his  death.  WvnJUr- 
ton  V.  Crawfurd,  1  R  &  M.  407. 

6.  If  the  gift  to  survivors  is  not  given  in  the  same  manner  as 
the  original  shares,  there  is  no  evidence  that  survivorship  hy 
stocks  was  intended,  and  the  word  will  be  construed  strictly. 

Thus,  where  the  prior  limitations  being  for  life  with  remam- 
der  to  children,  the  gift  is  to  survivors  absolutely,  and  not  to 
survivors  for  life,  and  then  to  their  children,  although  there  is  a 
gift  over  of  the  whole  upon  death  of  all  without  issue,  the  in- 
tention to  benefit  the  lines  of  issue  is  not  sufficiently  indicated, 
and  survivors  will  be  construed  strictly.  Twist  v.  Herbert,  28 
L.  T.  N.  S.  489. 

Survivors  must,  d  fortiori,  be  strictly  construed  where  there 
is  no  gift  over.  Leeming  v.  Sherratt,  2  Ha.  14 ;  Lee  v.  StK/Mf 
1  Ex.  674;  Re  CorhetVs  Trusts,  Johns.  b91  (the  residuary  gift); 
Browne  v.  Ravasford^  I.  R  1  Eq.  384. 

In  such  a  case,  however,  there  may  be  a  general  intention 
expressed  to  benefit  the  stvrpes  and  not  merely  the  surviving 
parents  ;  for  instance,  by  a  preliminary  statement  of  intention 
that  the  property  in  question  is  to  be  divided  among  the 
children  of  several  parents,  without  any  mention  of  survivorship 
between  the  parents.    Hawkins  v.  Hamerton,  16  Sim.  410. 
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7.  It  seems  when  the  original  limitations  are  for  life  with  re-     Chap.  XL. 
mainder  to  children  in  tail  and  if  any  of  the  tenants  for  life  Eflfectofgift 
•die  without  children  to  the  surviving  tenants  for  life  in  tail,  life,  remainder 
followed  by  a  gift  over  in  case  of  a  total  failure  of  issue  of  all  i^  tail,  and  if 
the  tenants  for  life,  sui-vivorship  will  not  be  referred  to  the  5?^^^"^ 
fitocka    See  Maden  v.  Taylor,  45  L.  J.  Ch.  669;  King  v.  cliildrento 
Frost,  15  App.  C.  548,  P.  C.     See,  however.  Cooper  v.  Mac-  parents  in 
donald,  16  Eq.  258.  ^*' 

8.  Where  the  share  of  some  members  of  the  class  are  settled  Some  shares 
and  others  not,  and  the  gift  over  is  to  the  survivors  of  the  not. 
class  in  the  same  way  as  the  original  shares,  the  case  is  more 
difficult. 

In  such  a  case  the  word  survivors  was  construed  others, 
chiefly  by  the  force  of  a  gift  over  in  default  of  all  the  objects 
intended  to  be  benefited.    Lucena  v.  I/ucena,  7  Ch.  D.  255. 

If  the   gift  is  to   a  class  of  sons  and  daughters,  and  the  Where  the 

_  ,  shares  of 

daughters'  shares  are  by  a  separate  clause  directed  to  be  settled  daughters  are 
and  given  over  in  default  of  issue  to  the  surviving  sons  and  belettled^ 
(laughters  in  the  same  way  as  the  original  shares,  suinrivors  witha^ft 
would  not  be  construed  as  others.     De  Oaragnol  v.  Liardet,  die  without 
32  B.  608 ;  Re  Usticke,  35  B.  338  ;  see  NeviU  v.  Bodda/m,  28  the  surviving 
B.  554.  T""^^ 

daughters. 

On  the  other  hand,  if  the  shares  of  daughters  dying  without 
issue  given  to  surviving  members  of  the  class  are  directed  to  be 
for  the  benefit  of  the  other  shares,  survivors  will  be  read  others, 
at  any  rate  as  regards  the  settled  shares.  Jackson  v.  Sparks, 
38  L.  J.  Ch.  75;  and  see  the  judgment  of  the  M.  R.  in  Lucena 
V.  ZuceTia,  sv/pra. 

9.  Where  there  was  an  absolute  gift  to  several,  with  a  gift  Gift  over  to 

survivors 

to  their  issue  if  they  died  leaving  issue,  and  if  any  died  with-  subject  to  the 
out  issue  to    the  survivors,  subject  to  the  same  executory  bmty  m  t^" 
limitation  in  favour  of  issue  as  the  original  shares,  survivorship  original  gift. 
has    been    referred   to  the    stirpes,  and  not  merely   to  the 
individuals.    Eyre  v.  Marsden,  2  Kee.  564 ;  4  M.  &  Cr.  231 ; 
Cross  V.  MaUby,  20  Eq.  378 ;  see  Le  Jevme  v.  Le  Jevme,  2  Kee. 
701. 

But  if  the  gift  to  survivors  is  absolute,  and  not  subject  to  the 
same  defeasibility  in  favour  of  issue  as  the  original  shares. 
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Chap-  XL.^  survivors  must  be  construed  strictly,  though  there  may  be  a 
gift  over  in  the  event  of  the  death  of  all  the  legatees  without 
issue.     Ferguson  v.  Ihmbar,  3  B.  C.  C.  468,  n. 
<* Others"  Under  a  gift  in  default  of  children  of  a  daughter  to  the 

survivors.  others  or  other  of  his  children  by  name,  equally  between  them 
if  more  than  one,  the  word  others  will  not  be  read  as  survivors. 
In  re  Hagen's  Trusts,  46  L.  J.  Ch.  665 ;  see  In  re  Chaston; 
Ghaston  v.  Seago,  17  C!h.  D.  218. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  of  the 
testator's  daughters  is  it  necessary  that  the  son  should  survive 
in  order  to  take.    In  re  Bates,  11  W.  R  768. 


At  what  FfiRioD  a  Clause  of  Survtvobship  Ceases  to 

Operatk 

In  gifts  to  survivors  two  further  questions  arise  ;  in  the  first 

place,  when  is  the  class  of  survivors  to  be  ascertained  ?  in  the 

second  place,  when  do  the  interests  become  indefeasible  ? 

The  period  of       1.  The  general  rule  is  that,  when  the  survivorship  is  upon 

the  limit  of      death    merely,    the    time    of    distribution  is    the    limit  of 

defeaaibility.    defeasibility.     "  Survivorship  is  to  be  refen-ed  to  the  period  of 

division.     If  there  is  no  previous  interest  given  in  the  legacy* 

then  the  period  of  division  is  the  death  of  the  testator,  and  the 

survivoi-s  at  his  death  will  take  the  whole  legacy.    Bat  if  ft 

previous  life  estate  be  given,  then  the  period  of  division  is  the 

death  of  the  tenant  for  life,  and  the  survivors  at  such  death  will 

take   the  whole  legacy."      Cripps  v.    Woolcott,  4  Mad.  Hi 

Stevenson  v.  OuUan,  18  B.  590 ;  Neathway  v.  Read,  3 D.  M.4 

G.  18 ;  H(yward  v.  CoUins,  5  Eq.  349 ;  see  In  re  DvJce;  HanwA 

V.  Duke,  16  Ch.  D.  112. 

This  is  the  case  whether  the  only  gift  is  in  the  direction  to 
divide,  as  in  Cripps  v.  Woolcott,  or  whether  there  is  already  a 
prior  complete  gift  independent  of  that  direction.  Hea/rn'^' 
Baker,  2  K.  &  J.  383. 

The  same  rule  applies  to  realty  as  to  personalty.  /^  ^ 
Oregson's  Trust  Estate,  2  D.  J.  &  S.  428 ;  In  re  Belfast  T(m 
CovmcU  ;  Ex  parte  Bayers,  13  L.  R  Ir.  169. 
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If  the  tenant  for  life  dies  in  the  lifetime  of  the  testator  the     ChaP-  ^^^ 
survivors  are  fixed  at  the  testator's  death.     Spv/rreU  v.  Spurrell, 
11  Ha.  54 ;  DanieU  v.  JDaniell,  6  Ves.  297. 

a.  Thus,  in  the  case  of  a  direct  gift  to  several  or  the  survivors,  Direct  gift  to 
those  who  survive  the  testator  take  the  whole.    Spv/rreU  v.  g^^^ora^ 
Spurrell,  11  Ha.  54 ;  17  Jur.  755. 

If  payment  is  postponed  till  the  age  of  twenty-one^  sur- 
vivorship refers  to  that  Forrester  v.  Smith,  2  Ir.  CL  70; 
Vorley  v.  Bicha/rdaon,  8  D.  M.  &  G.  126. 

b.  If  there  is  a  gift  for  life,  followed  by  a  gift  to  several  or  Future  gift  to 
the  survivors,  or  by  a  gift  to  several,  and  if  any  die,  to  the  ^vivora^ 
survivors,  those  who  survive  the  period  of  distribution  take 
indefeasibly.     Cripps  v.  WooUoU,  4  Mad.  15 ;  Whitton  v.  Field, 

9  B.  369 ;  Ifaylor  v.  Robson,  34  B.  571 ;  Vorley  v.  Richa/rdaon, 
8  D.  M.  &  G.  126;  Shaw  v.  Shaw,  25  L.  R  Ir.  30 ;  see  Forcfo- 
worth  V.  Wood,  1  R  L.  129  ;  see  In  re  Dawes'  Trusts,  4  Ch.  D. 
210. 

c.  In  the  same  way,  if  there  is  a  gift  for  life  and  then  to  the  Gift  upon  a 
children  of  the  tenant  for  life  who  attain  twenty-one  and  in  to'a  class  of 
default  of  such  children  to  a  class  of  survivors,  the  survivorship  survivors, 
refers  to  the  period  when  the  prior  gift  fails.    MacdonaM  v. 

Bryce,  16  B.  581 ;  Carver  v.  Burgess,  18  B.  541 ;  7  D.  M.  &  G. 
96 ;  Taylor  v.  Beverley,  1  ColL  108. 

d.  Upon  the  same  principle,  a  gift  after  a  life  interest  to  Gifts  to 

"  surviving  children  "  goes  to  those  who  survive  the  tenant  for  children  reler 
life.    Huffam  v.  Hubbard,  16  B.  579 ;  St&oenson  v.  OuUan,  ^  t^e  period 

of  distribu- 

18  B.  590 ;  Thompson  v.  Thompson,  29  B.  654 ;  Neathway  v.  tion. 
Bead,  3  D.  M.  &  G.  18. 

So,  if  there  are  several  life  interests  followed  by  a  gift  to  a 
class  of  survivors,  they  are  ascertained  at  the  death  of  the  last 
tenant  for  life.    Be  Fox's  WiU,  35  B.  163. 

But  if  the  class  of  survivors  are  the  children  of  one  of  the 
tenants  for  life,  perhaps  they  would  be  fixed  at  the  death  of 
their  parent.    Drakeford  v.  Drakeford,  33  B.  43. 

And  if  after  a  gift  to  surviving  children  there  is  a  limitation  Contrary 
giving  the  shares  of  such  of  the  said  children  who  die  without  '^  ^  ^^^' 
issue  before  the  tenant  for  life  to  survivors,  the  original  limita- 
tion to  sui-viving  children  must  refer  to  those  who  survive  the 
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Chap.  XL. 


Effect  of 
powers  of 
advancement 
in  limiting 
survivonlnp 
to  the 
testator's 
death. 


Effect  of 
words  of 
limitation. 


Gifts  to  be 
paid  at  21, 
after  a  life 
interest,  with 
benefit  of 
sarvivorship. 


Effect  of  a 
ffift  over  upon 
death  of  all 
under  21. 


testator.    Evans  v.  Eva/ns,  25  B.  81 ;  see  Strimger  v.  PhiUips, 
1  Eq.  Ab.  293,  pi.  11 ;  IP.  W.  97  n. 

2.  The  ordinary  rule  may,  however,  be  excluded  by  the 
language  of  the  will. 

Thus,  if  the  testator  provides  for  the  children  of  l^tees 
between  whom  there  is  to  be  survivorship  only  in  case  they  do 
not  survive  him,  or  gives  large  powers  of  making  advances 
during  the  lifetime  of  the  tenant  for  life  to  legatees  among 
whom  there  is  to  be  survivorship,  it  may  appear  that  survivors 
were  to  be  determined  at  his  death.  Rogers  v.  Towsie,  9  Jur. 
575 ;  BlaclcTnore  v.  Sriee,  1  De  G.  &  J.  455. 

And,  perhaps,  if  the  gift  to  survivors  is  followed  by  words  of 
limitation,  such  as  executors  and  administrators  or  assigns,  the 
argument  that  personal  enjoyment  by  the  survivors  was  not 
intended  might  prevail,  and  survivorship  would  be  referred  to 
the  death  of  the  testator.  Bose  d.  Vers  v.  Hill,  3  Burr.  1881 ; 
WUson  V.  Bayly,  3  B.  P.  C.  195. 

At  any  rate,  this  would  clearly  be  the  case  if  the  gift  is  affcer 
a  life  interest  to  surviving  children,  or  their  heii-s  and  assigns,  or 
to  them  or  their  heirs,  where  the  substitutional  gift  shows  that 
vested  interests  were  intended  to  be  taken  at  the  testator's 
death.  Re  Hopkins*  Trust,  2  H.  &  M.  411 ;  In  re  Stanna/rd; 
Stawaard  v.  Bv/rt,  52  L.  J.  Ch.  356. 

3.  If  there  is  a  life  interest  and  a  period  of  division  as  well, 
for  instance,  a  gift  to  A.  for  life,  then  to  a  class  to  be  paid 
at  twenty-one,  with  a  clause  of  survivorship,  the  question  is 
more  complicated.  In  such  cases  survivorship  refers  most 
naturally  to  the  words  with  which  it  is  placed  in  immediate 
connection. 

a.  Therefore,  if  the  gift  is  after  a  life  interest  to  a  class  to  be 
paid  at  twenty-one  with  benefit  of  survivorship,  survivorship 
refers  most  naturally  to  the  age  of  twenty-one  just  before 
mentioned.  Tribe  v.  Newland,  5  De  G.  &  S.  236;  Knight 
V.  Knigkt,  25  B.  Ill;  Forrester  v.  Smitk,  2  Ir.  Ch.  70; 
Berry  v.  Briomt,  2  Dr.  &  Sm.  1 ;  Comecfc  v.   Wiidmum,  7 

Eq.  80. 

This  construction  is  assisted  by  a  gift  over  upon  death  of  all 
under  twenty-one.    Salishwry  v.  Lamib,  1  Ed.  465  ;  Amb.  383 ; 
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Bawverie  v.  Bouverie,  2  Ph.  349  ;  AUy  v.  Moss,  34  L.  T.  N.  S.     Chap.  XL. 
312. 

On  the  other  hand,  it  is  rebutted  if  the  gift  over  is  upon  ^^^  °I®^^, 

,  ^  upon  death 

death  of  all  before  the  tenant  for  life.    DamdL  v.   Ctosaett,  before  the 
19  B.  478 ;  Fisher  v.  Moore,  1  Jur.  N.  S.  1011 ;  see,  too.  Doe  *«^*^«^^i^^ 
d.  Lifford  v.  Sparrow^  13  East,  369 ;  Owmmoe  v.  Howes,  23  B. 
184,  192. 
6.  If,  however,  the  direction  as  to  payment  is  independent  of  Where  the 

ordinftTY  role 

the  gift  to  survivors,  the  ordinary  rule  prevails ;  if,  for  instance,  prevails. 
the  gift  is  to  surviving  children  at  twenty-one.     Huffa/m  v. 
Hviba/rd,  16  B.  579 ;  Pope  v.  WhitcoTnhe,  3  Buss.  124  ;  Crozier 
V.  Fiskenr,  4  Buss.  398 ;  IM  v.  IM,  23  B.  446 ;  Darmll  v. 
Oosaett,  19  B.  478. 

c.  In  a  gift  after  a  life  interest  to  surviving  brothers  or  their 
issue,  surviving  was  referred  to  the  testator's  death.  ShaUer  v. 
Oroves,  2  Jarman,  1548. 

4.  If  the  gift  to  survivors  is  upon  death  without  issue  and  When  the  gift 

^        .  .  .    .  to  sumvow 

the  bequest  is  immediate,  those  surviving  the  testator  would  is  upon  death 
possibly  take  indefeasibly  in  the  absence  of  a  contrary  inten-  ^ 
tion.    See  Bowers  v.  Bowers,  5  Ch.  244 :  and  the  remarks  of 
Y.-C.  Malins  on  that  case,  11  Eq.  231 ;  and  see  ante,  p.  532. 

And  apparently  the  same  rule  will  apply  if  there  is  a  life 
interest    Ingrara  v.  Soutten,  L.  R  7  H.  L.  408. 


When  the  Class  of  Subvivors  is  to  be  Ascertained. 

1.  In  the  class  of  cases  last  mentioned  where  the  gift  is  upon  Wben  the  gift 
death  without  issue,  the  survivors  are  ascertained  whenever  the  without  irane, 
event,  upon  which  the  shares  are  given  over,  occurs.    Leeming  ^®  survivors 
V.  SherraM,  2  Ha.  14  ;  NeiriU  t.  BoddaTn,  28  B.  554 ;  Maden  tained  when 
V.  Taylor,  45  L.  J.  Ch.  569.  happens. 

2.  It  was  at  one  time  held  that  when  interests  are  given  to  Whether  the 
several  persons  for  life  with  remainder  to  their  children,  and  in  takes^nde-^'^ 
the  event  of  any  of  them  dying  without  issue,  the  shares  of  those  ^«"i*>ly- 

so  dying  are  given  to  the  survivors  absolutely,  in  the  event  of 
the  last  survivor  dying  without  issue,  such  last  survivor  would 
take  his  share  absolutely,  but  this  is  now  overruled,  and  if  the 
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Ch>P-  3a>.     last  survivor  dies  without  issue  the  share  lapses  or  falls  into 

residue  as  the  case  may  be.    In  re  MortimeT;  Griffiiks  v. 

Mortimer,  52  L.  T.  383 ;  54  L.  J.  Ch.  414 ;  Askew  v.  Adcew^ 

57  L.  J.  Ch.  629  ;  58  L.  T.  472;  36  W.  R  620 ;  King  v.  Frod, 

15  App.  C.  548,  P.  C. ;  Ranelagh  v.  Ranelagh,  41  W.  R  549; 

3   R   315,  overruling  Maden  v.  Taylor,  45  L.  J.  Ch.  569; 

Davidson  v.  Kinvpton,  18  Ch.  D.  213  ;  In  re  Roper's  EMz; 

Morrell  v.  Oissing,  41  Ch.  D.  409. 

Whether  3.  In  those  cases  where  the  period  of  defeasibility,  or  the 

ofdefeasibility  Period  during  which  the  gift  to  survivors  is  to  take  eflfectis 

limited,  sur-     limited,  another  diflSculty  arises  with  regard  to  the  time  at 

vivors  are  '  .  . 

ascertained       which  the  class  of  survivors  is  to  be  fixed.     The  question  is 

ixrheti  evfiiit^ 

happens,  or  whether  the  shares  of  those  dying  go  over  immediately  to  survi- 
Iwo^e^^de-  ^^^»  ^^  whether  only  those  can  take  as  survivors  who  survive 
feasible.  the  period  of  defeasibility. 

When  there  <^  ^  there  is  no  vested  gift,  but  only  a  gift  to  survivors  after 

is  no  vested      g^  jjfg  interest,  or  upon  a  contingency,  there  is  no  difficulty,  and 

the  class  to  take  is  ascertained  at  the  time  of  division,  or  when 

the  contingency  happens.    Howard  v.    Collins,  5  Eq.  349; 

Cwrver  v.  Bv/rgess,  18  B.  541 ;  7  D.  K  &  G,  96 ;  Prikhard^s 

Trusts,  3  Dr.  163  ;  see  In  re  Hill  to  Chapman,  33  W.  R  410; 

53  L.  J.  Ch.  541. 

Divesting  gift      b.  When  there  is  a  vested  gift  with  a  divesting  claase  in 

npon^th      favour  of  survivors  upon  death  merely,  as,  for  instance,  to  a 

merely.  ^ij^^gg  ^nd  if  any  die  to  the  survivors,  the  class  to  take  will  be 

ascertained  at  the  time  when  the  shares  become  indefeasible, 

that  is  to  say,  at  the  time  of  distribution,  so  that  if  there  are 

no  survivors  at  that  time  the  original  gifts  are  not  divested. 

Cambridge  v.  Rous,  25  B.  409. 

Gift  to  c.  But  when  the  gift  is  to  a  class,  with  a  gift  to  survivors,  if 

survivorei^     any  die  before  the  tenant  for  life  or  before  the  period  of  distribu- 

die  before  the   ^iq^    go  that  no  question  as  to  the  period  of  defeasibility  can 

period  of  dis- 
tribution, arise : 

Direct  gift  to  (i)  If  the  gift  is  direct  to  be  paid  at  twenty-one  and  if  any 
be  paid  at  21,  ^^^  under  twenty-one  to  the  survivors  as  tenants  in  common, 
under  21  to      the  current  of  authority  seems  to  show  that  the  share  of  a 

the  survivors.  ,   ,  _  .n  .      .i  ^  -^ 

legatee  dying  under  twenty-one  will  go  to  those  who  survive 
him,  though  such  survivors  may  not  survive  the  period  of  dis- 
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tribution,  or  even  the  testator  where  the  gift  is  to  individuals,  Chap.  XL. 
in  which  latter  case  the  accrued  share  will  lapse.  Ex  pa/rte 
West,  1  B.  C.  C.  576 ;  RickeU  v.  Guillema/rd,  12  Sim.  88 ;  see, 
too,  Rudge  v.  Ba/rker,  Ca.  t  Talb.  124,  and  the  cases  there  cited  ; 
Worlidge  v.  Churchill,  3  B.  C.  C.  465 ;  Pain  v.  Benson,  3  Atk. 
80 ;  SiUick  V.  Booth,  1  Y.  &  C.  0.  121, 739 ;  Ba/rdon  v.  Ba/rdon, 
16  Jr.  Ch.  415 ;  see  WaJceJield  v.  DyoU,  7  W.  R  31  ;  4  Jur. 
N.  S.  1098. 

(ii.)  If  the  gift  is  after  a  life  interest  to  several  and  if  any  die  Futare  gift 
before  the  tenant  for  life  to  the  survivors  as  tenants  in  common,  J^dU^^ny ^^ 
it  appears  to  be  now  settled  that  survivors  means  those  who  before  the 

,  .  tenant  for 

survive  the  tenant  for  life,  and  therefore  those  who  survive  the  life,  to  the 
tenant  for  life  will  take  the  whole,  while,  on  the  other  band,  if  ^'^^®"' 
none  survive  the  tenant  for  life  the  prior  interests  are  not 
divested.  LitUejohna  v.  Household,  21  B.  29 ;  Ma/rriott  v.  Abell, 
7  Eq.  478 ;  see  Hunter's  Trusts,  L.  R  1  Eq.  295.  Bright  v. 
Bowe,  3  M.  &  E.  316,  it  contra,  must  be  considered  overruled. 
It  may,  however,  perhaps  be  classed  under  the  preceding  head, 
as  the  disposition  was  not  of  a  fund  in  possession  to  a  tenant 
for  life  with  remainder,  but  of  a  reversionary  fund  subject  to  a 
prior  life  interest,  to  be  paid  upon  its  faUing  in.  See,  too, 
Vorley  v.  Richardson,  8  D.  M.  &  G.  126. 

(iii.)  The  testator  may,  however,  show  that  he  intended  sur-  when  sur- 
vivorship to  be  between  the  legatees,  and  not  to  have  reference  bTamon*  the 
to  the  period  of  distribution.  legateee. 

If,  for  instance,  the  gift  is  to  A.  for  life,  and  then  to  B.  and  C. 
equally,  and  if  either  die  in  A.'s  life  to  the  survivor  of  them  the 
said  B.  and  C,  his  executors,  administrators,  or  assigns,  there 
is  a  strong  indication  that  the  survivorship  intended  was  be- 
tween B.  and  C,  and,  therefore,  upon  B.'s  death  in  A.'8  life,  C. 
immediately  becomes  entitled  in  remainder  to  the  whole.  White 
V.  BaJcer,  2  D.  F.  &  J.  55 ;  see/n  re  Hill  to  Ghapmam,  53  L.  J. 
Ch.  641 ;  23  W.  R  410. 

d.  If  the  gift  is  if  any  die  without  issue  before  the  period  of  Oifb  to  sur- 
distribution  to  survivors,  the  point  seems  to  be  more  doubtful       legatees  ^I 

(i.)  If  there  is  a  gift  in  the  event  of  any  dying  before  the  beSro  thf^^ 
period  of  distribution  leaving  issue  to  such  issue,  and  if  any  die  period  of 
before  the  period  of  distribution  without  issue  to  the  survivors,  ^j^    ^ 
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any  die 
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Original  gift 
to  dass  living 
at  period  of 
distribution. 

Where  the 
whole  fiind 
is  to  be 
divided  once 
for  alL 


SUme,  and 
Young  v. 
JioberiaoTi, 


since  the  gift  to  the  issae  takes  effect  upon  the  death  of  the 
parent,  survivorship  refers  to  the  same  point  of  time,  namely, 
the  death  of  the  person  dying  without  issue.  Ive  v.  King,  16  R 
46 ;  Eyre  v.  Marsden,  2  Kee.  564 ;  4  M.  &  Or.  231 ;  WilnwU^. 
Flewitt,  13  W.  R  866 ;  11  Jur.  N.  S.  828. 

(ii)  On  the  other  hand,  if  the  original  gift  is  to  a  class  living 
at  the  period  of  distribution,  it  seems  more  natural  to  refer  the 
survivorship  to  the  same  period.     Essex  v.  Clement,  30  B.  525. 

(iii)  And,  perhaps,  the  same  will  be  the  case  where  the  gift 
is  not  of  the  shares  of  those  dying  before  the  period  of  distriba- 
tion  without  issue  to  survivors,  but  the  whole  fund  is  directed 
to  be  divided  in  the  event  of  any  dying  before  the  period  ti 
distribution  among  the  survivors,  implying  that  the  whole  fond 
is  to  be  kept  together  till  the  period  of  distribution,  and  then 
divided  among  a  class  of  persons  capable  of  personal  enjoyment 
Watson  V.  England,  15  Sim.  1.  See  Re  Johnson's  Trusts,  10 
L.  T.  N.  S.  455. 

(iv.)  Where  there  are  none  of  the  indications  of  intention 
above  mentioned,  it  seems  doubtful  what  the  rule  would  be. 
Crowder  v.  Stone,  3  Russ.  217,  and  Yovmg  v.  Robertson,  4 
Macq.  314,  appear  to  be  in  direct  conflict  on  the  pointy  and  the 
latter  being  a  Scotch  case,  it  is  difficult  to  say  how  &r  its 
authority  would  be  followed,  especially  as  it  is  in  other  respects 
not  entirely  in  harmony  with  the  cuixent  of  EInglish  authority. 
As  far  as  principle  or  convenience  goes  the  arguments  seem  to 
be  fairly  balanced. 

A  gift  over  upon  death  without  issue  means  death  without 
issue  at  any  time,  in  the  absence  of  an  indication  of  intention  to 
limit  the  period  of  defeasibility.  The  class  of  survivors,  there- 
fore, would  have  to  be  fixed  whenever  the  contingency  happens, 
and  there  seems  no  reason  for  saying  that  the  mere  limiting  of 
the  period  of  defeasibility  should  introduce  a  contingency  into 
the  bequest  to  survivors  and  make  the  gift  of  accruing  shares 
conditional  upon  surviving  the  period  of  defeasibility. 

The  gift  over  to  survivors,  being  upon  death  without  issue,  it 
is  the  failure  of  issue  of  members  of  the  original  class  which  is 
the  leading  motive  in  the  testator's  mind,  and  not  death  before 
the  period  of  enjoyment    The  share  is  given  to  survirors  not 
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because  the  original  members  of  the  class  do  not  live  to  enjoy  Chap.  XL. 
it,  but  because  they  have  no  children  to  benefit.  The  intention 
is  to  benefit  not  only  the  original  class  but  their  children^ 
whereas,  if  the  survivors  are  not  fixed  till  the  time  when  the 
shares  become  indefeasible,  children  of  such  members  of  the 
priginal  class  as  die  before  that  time  will  take  no  interest  in  the 
shares  of  those  who  die  without  issue,  an  argument  which,  as 
already  remarked,  becomes  conclusive  if  there  is  a  prior  gift  to 
the  children  of  those  who  die  leaving  children. 

On  the  other  hand,  if  the  shares  go  over  at  once,  and  several 
die  without  issue  in  the  lifetime  of  the  tenant  for  life,  the 
representatives  of  the  longer  livers  will  take  more  than  the 
representatives  of  those  dying  previously,  while  the  representa- 
tives of  the  person  dying  first  will  take  nothing,  and  it  may  be 
said  that  this  can  hardly  have  been  the  testator's  intention ; 
but  he  would  probably  have  provided  for  such  a  contingency  if 
he  had  contemplated  it,  and  his  omission  to  do  so  ought  not  to 
affect  the  construction  of  the  will 

On  the  whole,  however,  it  must  be  admitted  that  the  balance 
of  recent  authority  is  in  favour  of  the  principle  adopted  in 
Tou/ng  v.  Robertson.  See  the  opinion  of  Malins,  V.-C,  7  Eq. 
483,  484. 

e.  What  the  case  would  be  when,  the  gift  being  upon  failure  Caae  when 
of  issue  of  any  of  the  legatees  to  the  survivors,  the  Court  limits  ^oaSbSity 
the  period  of  defeasibility  by  construction  to  the  lifetime  of  the  ^  construc- 
tenant  for  life,  there  is  no  authority  to  show.     In  such  a  case  it  limited 
would  seem  the  argument  above  mentioned  in  favour  of  imme- 
diate accruer  would  apply  with  greater  force,  as  the  period  of 
defeasibility  is  only  remotely  present  to  the  testator's  mind. 


T.W.  O  O 


1 


562 


CHAPTER    XLI. 


THE   CONSTRUCTION   OF  GIFTS   OVER, 


Gifts  Over  upon  Death  before  Vesting. 
Clisp.  XLI.         A  GIFT  over  of  the  share  of  a  legatee  who  dies  before  attaining 


Gift  over  a  vested  interest  takes  effect  if  the  legatee  dies  in  the  lifetime 
S]Sreve8tin«    ^^  *^®  testator,  whether  under  or  over  the  age  appointed  for 

vesting.    Re  GaitskeU's  TrvMa,  15  Eq.  386. 
YeHting  A  gift  Over  upon  the  death  of  the  legatees  before  attaining  a 

?S^to  vested  interest  refers  primd  fade  to  death  before  vesting  in 

y^ingin        interest 

interest.  "*w^*wpw. 

This  is  the  case  whether  the  gift  be  immediate  or  in  re- 
mainder.    Parkin  v.  Hodgkinaon,  16  Sim.  293  ;  Be  Arnold's 
Estate,  33  B.  163  ;  Ricliardaon  v.  Potuer,  19  C.  B.  N.  S.  780. 
When  the  Jf,  however,  the  gift  over  be  to  persons  living  at  the  period 

persons  living  of  distribution^  there  is  a  strong  argument  that  the  word  vested 
of  ^tnhu-  ^^  ^**^^  ^  equivalent  to  vested  in  possession :  Young  v. 
tion.  Roh&rtson,  4  Macq.  314,  where  the  gift  over  upon  the  death  of 

any  before  attaining  a  vested  interest  was  to  the  survivors, 
which  was  read  as  equivalent  to  those  who  survive  the  period  of 
distribution,  and  Oreenhalgh  v.  Bates,  L.  R  2  P.  &  D.  47,  where 
the  gift  over  was  to  the  next  of  kin  of  the  tenant  for  life,  who 
could  not  be  ascertained  till  her  death. 

So,  if  the  legacies  would  be  vested  in  interest  at  the  testator's 
death,  and  the  gift  over  is,  if  any  of  the  legatees  die  during  the 
testator's  life,  or  after  his  decease,  without  attaining  vested 
interests,  vested  must  mean  vested  in  possession.  King  v. 
OuMen,  2  De  G.  &  S.  252. 
Vested  naed         And,  in  the  same  way,  the  testator  may  show  that  he  used 
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"  vested  "  in  the  gift  over,  as  equivalent  to  "  paid,"  if  the  gift    Chap.  XLI. 
over  is,  if  any  die  before  their  share  should  be  vested  as  afore-  as  equivalent 
said,  when  only  directions  as  to  payment  have  been  previously 
given.    SiUick  v.  Booth,  1  Y.  &  C.  C.  121, 126. 

If  the  testator  expressly  provides  for  the  death  of  the  legatees 
in  his  lifetime,  a  gift  over  upon  death  before  vesting  refers  to 
vesting  in  possession.     In  re  Morris,  5  W.  R.  423. 


Gifts  Over  upon  Death  before  Payment. 

A.  In  the  case  of  a  direct  gift,  followed  by  a  gift  over,  if  any  Gift  over 
of  the  legatees  die  before  their  legacies  are  payable.  before  pay- 

1.  If  a  period  for  payment  is  appointed  the  gift  over  takes  SaTmmediate 
effect :  gift  ^/t^  » 

penod  of 

a.  If  the  prior  legatee  dies  in  the  testator's  lifetime,  whether  payment. 
after  the  age  fixed  for  payment  or  not.     Walker  v.  Main,  1  J. 
&  W.  1 ;  GaitakeU's  Trust,  16  Eq.  386. 

6.  If  the  prior  legatee  survives  the  testator,  but  dies  before 
the  time  fixed  for  payment  Jenkins  v.  Jenkins,  Belt's  Supple- 
ment, 264 ;  Raw/meU  v.  OiUow,  9  Jur.  704 ;  and  see  Woodbum^ 
V.  Woodburns,  3  De  G.  &  S.  643. 

2.  If  no  time  is  fixed  payable  refers  to  the  testator's  death.  Where  na 

Deriou  for 

RaTnniell  v.  GiUow,  9  Jur.  704 ;  Collins  v.  Macpherson,  2  Sim.  payment  is 
87 ;  CoH  V.  Winder,  1  Coll.  320.  appointed. 

B.  If  there  is  a  life  interest,  followed  by  a  bequest  to  certain  Gift  over 
persons,  and  a  gift  over  in  the  event  of  death  before  the  respec-  ^^  ^y. 
tive  legacies  become  payable,  no  time  being  appointed  for  ment  where 

bnePO  18  ft 

division  or  payment,  the  gift  over  takes  effect  with  respect  to  life  interest 
those  legatees  who  die  before  the  tenant  for  life.     Crowder  v. 
SUyae,  3  Russ.  217  ;  Creswick  v.  OaskeU,  16  B.  577. 

The  word  entitled,  however,  is  more  easily  susceptible  of  the  Meaninc  of 
meaning  vested  than  the  word  payable,  and  it  will  accordingly  ug^Titled." 
be  taken  to  mean  entitled  in  right  and  not  in  possession,  and 
referred  to  the  death  of  the  testator  and  not  of  the  tenant  for 
life,  if  the  latter  meaning  would  have  the  effect  of  divestiug 
a  previously  vested  gift.  ConiTnission^rs  of  Charitable 
Donations  v.  Cotter,  2  D.  &  Wal.  615;  1  D.  &  War.  498; 
Henderson  v.  Kennicott,  2  De  G.  &  S.  492 ;  Re  Crosland ; 

0  o  2 
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Effect  of  gift 
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payment 
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is  a  life  in- 
terest and  a 
period  of 
payment. 


Effect  of 
the  death  of 
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Bequest  con- 
tingent upon 
attaining  21 
is  indefeasible 
at  tbat  age. 


Craig  v.  Midgley,  64  L.  T.  238.  See  Beale  v.  Connolly^  L  R 
8  Eq.  412 ;  Jopp  v.  Wood,  28  B.  63  ;  2  D.  J.  &  S.  323 ;  butsee 
In  re  Noyce ;  Brown  v.  Rigg,  31  Ch.  D.  76. 

C.  If  there  is  a  life  interest  as  well  as  a  period  of  payment 
the  question  is  more  complicated. 

The  most  numerous  cases  on  this  head  have  occuired  in 
marriage  settlements,  where,  in  addition  to  the  leaning  in 
favour  of  vesting,  the  Court  is  assisted  by  the  legal  presump- 
tion that  the  children  were  intended  to  be  provided  for  at  the 
time  when  their  j)ortions  were  wanted,  whether  they  survived 
the  tenant  for  life  or  not  See  Emperor  v.  Rolfe^  1  Ves.  Sen. 
208 ;  Wakefield  v.  Maffet,  10  App.  C.  422. 

The  same  rules  of  construction  are,  however,  applicable  to 
wills.  At  the  same  time  it  must  be  remembered  that  the 
tendency  of  the  Court  at  the  present  day  is  to  give  words  their 
natural  meaning,  and  it  is  probable  that  many  of  the  old 
authorities  cited  below  would  not  now  be  followed.  See  Leader 
V.  Duffey^  13  App.  C.  294.  The  cases  may  be  classified  under 
the  following  heads : — 

1.  If  there  is  a  gift  to  A.  for  life,  followed  by  a  bequest  to 
his  children,  whether  at  twenty-one,  or  payable  at  twenty-one, 
with  a  gift  over  on  death  before  the  legacy  is  payable,  the  gift 
over  is  good  as  regards  legatees  who  die  in  the  testator's  life- 
time, whether  under  or  over  twenty-one.  Walker  v.  Main 
1  J.  &  W.  1;  the  share  of  Mary  Main,  who  it  appears  had 
attained  twenty-one.     See  OaitskeJVa  Trust,  15  Eq.  386. 

2.  If  there  is  a  gift  to  A.  for  life  followed  by  a  contingent 
bequest  to  his  children,  as,  for  instance,  to  the  children  at 
twenty-one,  or  to  be  vested  at  twenty-one,  and  a  gift  over  in 
the  event  of  death  before  the  shares  are  payable,  if  the  word 
payable  were  taken  in  its  ordinary  meaning  as  referring  to  the 
time  at  which  the  money  is  actually  dsitributable,  it  would 
involve  the  double  contingency  of  surviving  the  tenant  for  life 
and  attaining  twenty-one,  and  therefore  the  Court  confines  it 
to  the  latter,  which  is  the  event  when  the  bequest  is  most 
likely  to  be  required,  and  this  is  the  case  whether  there  is 
provision  for  the  issue  of  the  children  or  not  Mendhan  v. 
WiUiamis,  L.  R.  2  Eq.  396 ;  Mooatta  v.  Undo,  9  Sim.  56 ;  Janes 
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V.  JoTiea,  13  Sim.  561 ;  Bouverie  v.  Bouverie,  2  Ph.  349  ;  In  re    Chap.  XLI. 
Crofton'8  Trusts,  7  L.  R  Ir.  279  ;    Wakefidd  v.  Richardson,  13 
L.  R  Ir.  17 ;  S.  C.  Wakefield  v.  Maffet,  10  App.  C.  422 ;  PaH- 
ridge  v.  Baylis,  17  Ch.  D.  835. 

The  same  will  be  the  case  whether  the  word  used  is  "  re- 
ceived "  or  "  receivable : "  West  v.  Miller,  6  Eq.  59 ;  Dodgson's 
Trust,  1  Dr.  440 ;  or  **  entitled  in  possession/'  or  "  entitled  to 
the  receipt^"  or  "  entitled  to  payment,"  or  "  before  they  have 
received  or  become  possessed.*'  Re  Yates*  Trust,  21  L.  J.  Ch. 
281 ;  Hay  ward  v.  Jam^es,  28  B.  523 ;  Re  WUliams,  12  B. 
317 ;  RammeU  v.  OiUow,  9  Jur.  704. 

3.  When  the  shares  of  daughters  are  directed  to  be  vested  at  Effect  of  gift 
twenty-one,  or  marriage,  and  there  is  a  gift  over,  if  any  of  the  of  those 
legatees  die  before  their  shares  are  payable,  to  their  issue,  there  ^"tfj^^of^ 
seems  to  be  some  doubt  whether  it  would  not  be  necessary  to  payment 

wneD  the 

construe  **  payable  "  in  its  ordinary  meaning,  since  a  daughter  shares  arp  to 
could  not  die  leaving  issue  before  her  share  becomes  payable  if  marriage.** 
"  payable  "  meant  "  vested." 

It  seems,  however,  that  if  the  gift  over  is  simply  of  the  shares 
of  legatees  who  die  before  the  time  of  payment,  the  construc- 
tion would  not  be  affected  by  this  fact.  Mendham  v.  WiUiams, 
L.  R  2  Eq.  396. 

On  the  other  hand,  if  the  gift  over  is  not  simply  of  their 
shares,  but  of  the  shares  to  which  the  parents  would  have  been 
entitled  if  living,  since  the  parents  would  have  been  entitled  to 
nothing  unless  they  survived  the  period  of  vesting,  and  the 
daughters  could  not  have  had  issue  without  taking  vested  shares, 
payable  will  have  its  literal  meaning.  Day  v.  Raddiffe,  3  Ch.  D. 
654. 

Probably,  however,  Mendhamfi  v.  WiUtams  and  Day  v.  Rad- 
diffe cannot  stand  together. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  and  when  there 
payment  only  is  postponed,  and  there  is  no  provision  for  the  ^^  trbe 
issue  of  the  children  and  a  gift  over  in  the  event  of  death  paid  at  21. 
before  the  shares  become  payable :  as,  for  instance,  to  A.  for 

life  and  then  to  his  children,  to  be  divided  at  twenty-one,  with 
a  gift  over  if  any  die  before  their  shares  are  payable,  in  this 
case  payable  will  be  held  to  mean  attaining  twenty-one,  for 
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original  gift 
is  contingent 
upon  survi- 
ving the 
tenant  for 


otherwise  the  issue  of  those  children  would  not  take  who  died 
in  the  lifetime  of  the  tenant  for  life  over  twenty-ona  Hallifax 
V.  Wilson,  16  Ves.  168 ;  Walker  v.  Main,  1  J.  &  W.  1;  Salis- 
bv/ry  V.  Lamb,  1  Ed.  465 ;  Be  WiUiama,  12  B.  317 ;  Hay- 
ward  V.  Jamea,  28  B.  523 ;  Wakefield  v.  Maffet,  10  App.  C. 
422. 

The  construction  will  be  the  same  where  the  issue  only  of 
such  children  are  provided  for  as  die  under  twenty-one.  Mocatta 
V.  Lindo,  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  to 
children  vested  at  their  births,  and  the  time  of  division  is  alone 
postponed  with  provision  for  the  issue  of  children  dying  at  any 
time  during  the  life  of  the  tenant  for  life,  and  a  gift  over  if 
they  die  before  the  legacies  become  payable,  the  word  payable 
will  bear  its  ordinary  meaning  and  refer  to  the  death  of  the 
tenant  for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her  children, 
to  be  transferred  to  them  at  twenty-one,  and  if  any  die  before 
their  shares  are  payable,  leaving  issue,  to  such  issue,  and  if 
any  die  before  their  shares  are  payable  without  issue  over,  since 
the  fund  becomes  actually  payable  on  the  death  of  the  tenant 
for  life,  and  there  is  no  reason  to  adopt  any  other  construction 
in  order  to  favour  the  issue,  who  are  already  provided  for,  the 
gift  over  will  be  good  on  the  death  of  the  legatees  during  the 
life  of  the  tenant  for  life,  though  they  may  have  attained 
twenty-one.  WiUmoU'a  Trusts,  7  Eq.  532 ;  CheU  v.  Chdl,  23 
W.  R.  252. 

It  may,  however,  be  noticed  that  the  construction  of  payable, 
as  meaning  attaining  twenty-one,  especially  in  cases  under  the 
first  head,  is  materially  assisted  by  such  words  as  "  to  be  paid,** 
or  ''  payable  "  at  twenty-one,  and  "  it  is  no  strain  to  understand 
the  testator  as  adverting  merely  to  the  age  of  twenty-one, 
which  he  had  just  before  appointed  as  the  period  of  payment.** 
Hallifax  v.  Wilson,  16  Ves.  168. 

5.  If  the  death  of  the  tenant  for  life  is  the  earliest  period  at 
which  the  gift  can  be  payable ;  if,  for  instance,  the  gift  is  to 
such  as  survive  the  tenant  for  life,  to  be  paid  at  twenty-one, 
with  a  gift  over  upon  death  before  the  shares  become  payable ; 
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the  word  payable  would  in  all  probability  receive  its  ordinary     C^P-  2^I>L 
meaning  and  be  referred  to  the  period  of  distribution.  Bidefidd  life,  <'  pay- 

V.  Record,  2  Sim.  354.  its  ordinary 

meaning. 


Gifts  Over  upon  Death  before  actually  Receiving 

THE  Legacy. 

1.  When  it  is  clear  that  the  testator  refers  only  to  legatees  Gift  to 
living  at  his  death  and  there  is  a  gift  over  if  any  die  before  Jt  the  tesS!^^ 
their  shares  are  payable  or  before  receiving  their  shares,  the  J^^^^' 
gift  over  cannot  refer  to  death  in  the  lifetime  of  the  testator,  over  ut»n 

zL    -^  ,         ,  death  before 

V.-C.  Kindersley,  in  such  a  case,  held  that  the  gift  over  was  payment, 
good  with  regard  to  the  shares  of  those  who  died  within  a  year 
after  the  testator's  death ;  but,  apparently,  in  such  a  case,  the 
Court  would  inquire  at  what  time  the  money  might  have  been 
paid.  ArrowsmitKa  Trusts,  29  L.  J.  Ch.  775 ;  6  Jur.  N.  S. 
1 231 ;  on  appL,  2  D.  F.  &  J.  474  ;  In  re  Chaston  ;  Chaston  v. 
Seago,  18  Ch.  D.  218. 

2.  Id  the  same  way  under  an  immediate  bequest  with  a  gift 
over  upon  death  "before  me  or  before  the  division  or  final 
division  of  my  estate,"  the  gift  over  takes  effect  upon  the  shares 
of  legatees  dying  within  a  year  from  the  testator's  death.  In  re 
CMison  ;  CoUison  v.  Barber,  12  Ch.  D.  834 ;  In  re  WUhins; 
Spencer  v.  Duckworth,  18  Ch.  D.  634.  See  In  re  Potts; 
Hooley  v.  Fountain,  W.  N.  1884, 106. 

3.  Where  the  bequest  is  after  a  life  interest,  with  a  gift  over  Death  before 
on  death  before  the  legatee  receives  his  legacy,  the  gift  over 

does  not  take  effect  if  the  legatee  survives  the  tenant  for  life. 
Re  Dodgson's  Trusty  1  Drew.  440  ;  Whiting  v.  Force,  2  B.  571 ; 
WUks  V.  Bannister,  30  Ch.  D.  512. 

Although  there  can  be  no  justification,  except  that  of  avoiding 
inconvenience,  for  construing  "received"  or  "paid"  as  equivalent 
to  "  receivable  "  or  payable,"  yet  there  is  more  plausibility  in 
saying  that  receipt  by  a  trustee,  where  the  cestui  que  trust  is 
absolutely  entitled,  may  be  treated  as  equivalent  to  receipt  by 
the  cestui  que  trust  himself  See  Minors  v.  Battison,  1  App.  C. 
428. 
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Actual  pay 
ment  or 
receipt 


Chap.  XIX  4.  Where,  however,  the  gift  over  is  in  the  event  of  death 
before  the  legacy  is  actually  paid  or  received,  or  other  words 
are  used  which  import  the  transfer  of  property  from  the  executor 
or  trustee  to  the  legatee,  the  cases  are  in  appearance  difficult  to 
reconcile.  The  distinction  between  the  eflfect  of  such  gifts  over 
in  the  case  of  a  residue  and  in  the  case  of  a  pecuniary  legacy  does 
not  appear  to  have  been  adveii^ed  to ;  but  it  will  be  found  to 
justify  most  if  not  all  of  the  decisions. 

a.  Where  a  share  of  residue  is  given  to  a  legatee,  with  a  gift 
over,  if  the  legatee  dies  before  actual  receipt  of  his  share,  it  can- 
not be  ascertained  at  any  given  time  whether  the  gift  over  will 
take  effect  or  not.  There  is  no  ground  for  treating  a  gift  of 
residue  as  limited  to  the  residue  capable  of  realization  within  a 
year  from  the  testator's  death ;  assets  may  fall  into  it  many 
years  after  that  time  ;  and  an  increase  of  the  divisible  residue 
after  the  legatee's  death  would,  if  the  gift  over  is  strictly 
construed,  bring  it  into  operation.  Such  a  divesting  clause, 
therefore,  is  void  for  uncertainty.  Hvicheon  v.  Manningtm^  1 
Ves.  Jun.  366  ;  4  B.  C.  C.  491 ;  Martin  v.  Martin,  L  R  2  Eq. 
404 ;  Minors  v.  Battison,  1  App.  C.  428 ;  Bvhb  v.  Padmck,  13 
Ch.  D.  617. 

b.  But  the  objection  does  not  apply  if,  as  in  Johnson  v.  Crodi, 
12  Ch.  D.  639,  the  gift  is  immediate  and  the  gift  over  is  only 
of  so  much  as  the  legatee  has  not  received  at  his  death.  Here, 
the  question  whether  the  gift  over  comes  into  effect  is  answered 
at  the  legatee's  death.  If  his  death  must  happen  within  the 
period  fixed  by  the  rule  against  perpetuities,  there  can  be  no 
objection  on  that  score  to  the  gift  over,  although  the  improbability 
of  the  testator  intending  such  a  bifurcation  of  his  residue  may 
afford  a  reason  for  construing  the  words  in  another  sense. 

0.  Nor  is  there  any  objection  to  the  gift  over  where,  as  in 
Whitmxin  v.  Aitkeny  L.  R  2  Eq.  414,  the  original  gift  is  & 
pecuniary  legacy,  incapable  of  augmentation. 

But  the  improbability  of  any  testator  intending  a  construction 
which  would  make  the  interests  of  beneficiaries  depend  upon 
chance,  has  induced  the  Courts  to  affix  some  other  construction 
even  to  words  naturally  indicating  an  actual  receipt  by  the 
legatee.    See  Law  v.  Thompson,  4  Russ.  92. 
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5.  If  there  is  a  gift  upon  trust  for  sale  and  division  among  Chsp.  XLI, 
certain  legatees,  a  gift  over  if  any  die  before  the  sale  is  com-  Death  before' 
pleted  is  valid.    FavZkener  v.  HoUingworth,  cit  8  Ves.  559 ;  pieted. 
Elwin  V.  Elwin,  8  Ves.  547 ;  see  Bernard  v.  Montague,  1 

Mer.  433 ;  see  11  Ves.  508. 

6.  A  gift  over  upon  death  before  the  execution  of  all  or  any  ^^^^  J^fore 

execution  of 

of  the  trusts  of  the  will  is  void.     Roberts  v.  Yovle,  49  L.  J.  Ch.  truats. 
744. 

Where  there  was  a  direction  to  convert  and  to  hold  the  pro- 
ceeds of  conversion  upon  trust  for  the  testator's  children,  a  gift 
over  of  the  share  of  any  child  who  should  die  ''  during  the  con- 
tinuance of  the  trusts  hereinbefore  declared  ''  was  held  to  refer 
to  death  during  the  continuance  of  certain  trusts  specially 
declared  of  one  item  of  the  testator's  property  and  not  to  death 
before  the  complete  conversion  of  the  residue.  Re  Teale ;  Teale 
V.  Teale,  53  L.  T.  936 ;  34  W.  R  248. 


Gifts  Over  upon  Death  Unmarried  and  without  Issue. 

1.  In  a  gift  over  upon  death  unmarried  without  any  ex-  Unmarried. 
planatory  context,  unmaiTied  means  never  having  been  married. 

Dairy  w/ple  v.  Hall,  16  Ch.  D.  716 ;  see  Blundell  v.  De  Falhe, 
57  L.  J.  Ch.  576 ;  58  L.  T.  621  (marriage  settlement). 

2.  Where  vested    interests    are    given    at    twenty-one    or  Gift  over 
marriage,  a  gift  over  upon  death  unmamed  and  without  issue  unmarri^d^ 
will  mean  never  having  been  married.     Heywood  v.  Heywood,  *°^  wiUiout 
29  B.  9 ;  Pratt  v.  Matthew,  8  D.  M.  &  G.  522  ;  Oonne  v.  Cooke,  v^ted  intc- 

^_   _j    t^tro  rests  are 

15  W.  JcC  57d.  ^iven  upon 

3.  And,  perhaps,  the  same  construction  would  be  adopted  ""'"*«^- 
where  the  gift  is  to  A.  simply  and  if  he  dies  unmarried  and 
without  issue  over ;  the  argument  in  favour  of  the  construction 

being  that  A.'s  interest  would  then  be  indefeasible  upon  his 
marriage.  See  Heywood  v.  Heywood,  supra;  see  In  re 
Saunders'  Trusts,  3  K  &  J.  152  ;  Radford  v.  Willis,  7  Ch.  7  ; 
Long  V.  Lane,  17  L.  R  Ir.  11. 

The  case  of  Doe  d.  Baldwin  v.  Rawding,  2  B.  &  Aid.  441,  is 
not  opposed  to  this  view,  since  the  donee  there  left  a  husband 
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UDraarried 
may  refer  to 
a  second 
marriage. 


Gift  over 
upon  death 
unmarried 
and  without 
issue  after  a 
prior  gift  to 
the  legatee 
for  life,  and 
then  to  his 
children. 


sui-viviDg  her,  so  that  upon  no  construction  of  unmarried  could 
the  gift  over  take  effect  The  point  did  not  arise  in  Bell  v. 
Phyn,  7  Ves.  460. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of  the 
will  this  construction  would  be  impossible. 

In  Grosihwaite  v.  Dean,  5  Eq.  245,  a  gift  over  of  a  fund  in 
case  the  legatee  should  marry  or  die  unmarried,  where  the 
legatee  was  married  at  the  date  of  the  will  and  of  the  testator's 
death,  but  her  husband  was  believed  to  be  dead,  was  held  to 
refer  to  a  second  marriage.  See,  too,  Lepine  v.  Bean,  10  Eq. 
160 ;  Smith  v.  Cha/rles,  13  W.  R  224. 

5.  If  the  gift  is  to  A.  for  life,  remainder  to  his  children,  and 
if  A.  dies  unmarried  and  without  issue  over,  unmarried  will  be 
read  as  equivalent  to  not  having  a  wife  at  his  death.  To  read 
it  as  never  having  been  married  would  increase  the  chance  of 
intestacy,  since  in  that  case,  if  A.  married  and  had  no  children, 
the  gift  over  would  not  take  effect;  and,  again,  the  word 
unmarried  would  be  mere  surplusage.  Doe  d,  Everett  v.  Coofa, 
7  East,  269 ;  In  re  Sanders'  Trusts,  L.  R.  1  Eq.  675 ;  see  2fe 
King ;  Saliabury  v.  Ridley,  62  L.  T.  789. 


"And"  changed  into  "or"  in  Gifts  Over. 


Devise  to  A. 
in  fee,  and  if 
lie  dies  under 
21  and  with- 
out issue  over. 


Devise  to  A. 
in  tail,  and  if 
he  dies  under 
21  and  with- 
out issue  over. 


1.  If  there  is  a  devise  to  A.  in  fee  and  if  he  dies  under 
twenty-one  and  without  issue  over,  "  and "  will  not  be  read 
"  or."  To  do  so  would  have  the  effect  of  divesting  a  prior 
devise  in  events  other  than  those  mentioned.  Mcdcol'm  v. 
Malcolm,  21  B.  225  ;  Coates  v.  HaH,  32  B.  349 ;  3  D.  J.  &  S. 
504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her  children, 
and  if  she  dies  under  twenty-one  and  without  children  over,  will 
not  be  construed  as  if  it  were  under  twenty-one  or  without 
children.    Key  v.  Key,  1  Jur.  N.  S.  372. 

2.  If  the  devise  is  to  A.  in  tail  and  if  he  dies  under  twenty- 
one  and  without  issue  over, "  and  "  will  not  be  read  "  or.**  Grey 
V.  Pea/raon,  6  H.  L.  61,  and  Doe  d.  Usher  v.  Jessep,  12  East^ 
288 ;  overruling  Brownsword  v.  Edvxirds,  2  Ves.  Sen.  243,  so 
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far  as  it  is  an  authority  on  this  point  In  this  case  there  is  Chap.  Xli 
reason  for  contending  that  the  devise  over  ought  to  be  read  as 
equivalent  to  "if  he  dies  under  twenty-one  or  at  any  time 
without  issue/'  since  the  estate  would  take  effect  as  a  remainder 
after  an  estate  tail ;  but  this  would  deprive  the  itoue  of  any 
benefit  if  the  devisee  died  under  twenty-one  leaving  issue, 
unless  the  devise  were  read  under  twenty-one  without  issue,  or 
at  any  time  without  issue,  involving  a  very  considerable  altera- 
tion of  the  words  of  the  will. 

This  latter  construction,  however,  would  perhaps  be  adopted 
if  the  original  devise  in  tail  were  made  contingent  upon  the 
devisee  attaining  twenty-one  or  having  issue.  Brownsword  v. 
JEdwards,  2  Ves.  Sen.  243. 

3.  A  different  question  arises  where  the  gift  over  is  upon  Gift  over 
two  events,  one  of  which  includes  the  other,  as  "  if  A.  dies  un-  ^po",  *^<> 

'  '  eTents,  one  of 

married  and  without  children."  which  in- 

If  the  gift  is  to  A.  for  life  and  then  to  his  children  absolutely,  other. 
so  that  if  A.  marries  but  has  no  children  there  would  be  an  in- 
testacy, there  are  two  possible  constructions  : 

a.  If  possible,  unmarried  will  be  held  to  mean  unmarried  at  Unmarried  if 
the  time  of  death,  and  it  is  then  unnecessary  to  change  "  and  "  JJ^  ^^ 
into  "or."    Doe  d  Baldwin  v.  Rawding,  2  B.  &  Aid.  441 ;  Doe  d.  ^JJJJj^  «*  t^« 
Everett  v.  Cooke,  7  East,  269 ;  In  re  Sanders'  Trvsts,  L.  R. 
1  Eq.  675 ;  see  ante,  p.  570. 

The  same  is  the  case  if  unmarried  means  "  not  married  by 
consent"    Dillon  v.  Harris,  4  Bl.  N.  S.  321. 

6.  If,  however,  it  is  clear  that  unmarried  must  mean  never  If  unmarried 
having  been  married,  it  seems  doubtful  whether  "  and  "  will  not  never  mar- 
be  changed  into  "  or."    According  to  the  earlier  cases,  there  is  ^?q  *^^" 
no  doubt  that  the  change  would  be  made.     Wilson  v.  Bayly,  chan^into 
3  B.  P.  C.  195 ;  Hepworth  v.  Taylor,  1  Cox,  112 ;  MaherUy  v. 
Strode,  3  Ves.  450 ;  BeU  v.  Phyn,  7  Ves.  453 ;  see  Long  v. 
Lane,  17  L.  R.  Ir.  11. 

These  cases  are,  however,  of  doubtful  authority,  since  the 
term  *'  unmarried  "  would  probably  now  in  all  similar  cases  be 
held  equivalent  to  ''not  married  at  the  death." 

The  question  in  Grey  v.  Pearson,  6  H.  L.  61,  was  so  different 
that  it  can  hardly  be  said  to  have  any  bearing  upon  this  point. 


or.' 
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Gift  over 
after  an  ab- 
solute inte- 
rest, if  the 
legatee  dies 
before  mar- 
riage and 
without  issue. 


Gift  over  upon 
two  indepen- 
dent events. 


But  if  the  gift  is  to  A.  absolutely,  and  if  he  dies  before 
marriage  and  without  children  over,  "  and  "  will  not  be  read 
"  or,"  as  to  do  so  would  be  to  increase  the  defeasibility  of 
interests  already  completely  disposed  of  in  all  events.  &c- 
combe  v.  Edwards,  28  B.  440. 

Where  land  was  devised  to  A.  absolutely,  with  a  gift  over  if 
A.  died  "  unmarried  and  without  legal  issue,"  and  L  was 
given  a  power  to  jointure  a  widow  in  a  limited  sum,  it  was  held 
that,  in  order  that  the  power  might  not  be  otiose,  ''qd- 
married  "  must  be  constnied  "never  having  been  married"  and 
"  and  *'  must  be  changed  into  "  or.*'  Long  v.  Lane,  17  L  R 
Tr.  11. 

"  And  "  will  not  be  changed  into  "  or  "  where  the  gift  over  is 
upon  death  in  the  testator's  lifetime,  and  before  receivisg  any 
benefit.     In  re  Kirkbride's  Trusts,  L.  R.  2  Eq.  400. 

4.  Where  the  two  events  upon  which  the  gift  over  is  made 
to  depend  are  independent  of  each  other,  there  can  be  no  reason 
for  changing  "  and  "  into  "  or."  Day  v.  Day,  Kay,  703 ;  Seed  v. 
Braithwaitey  11  Eq.  514 ;  see  Barker  v.  Young,  33  B.  353. 


Gift  over 
upon  death 
nndej  a^e  or 
without 
lawful  issue. 


Change  of  "or"  into  "and"  in  Gifts  Over. 

1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving  lawful 
issue,  but  if  she  dies  under  age  or  without  lawful  issue  over, 
"  or  "  will  be  read  "  and."  Johnson  v.  Simcock,  6  H.  &  N.  6; 
9  W.  R.  896. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  "  or "  will  be  read  "  and,"  to  fevour 
the  issue  of  A.  Fairfield  v.  Morgan,  2  B.  &  P.  N.  R  38 ;  Denn 
d.  WUkins  v.  Kemeys,  9  East,  366  ;  Eastman  v.  Baker,  1  Taunt 
174 ;  M(/rris  v.  Morris,  17  B.  198. 

3.  If  the  devise  is  to  A.  for  life,  remainder  to  his  children  in 
tail,  and  if  A.  dies  under  twenty-one  or  without  children  over, 
it  is  doubtful  whether  "  or  "  would  be  read  "  and."  According 
to  the  earlier  authorities,  the  change  would  be  mada  Hadi^ 
V.  SuUon,  1  Bing.  501 ;  9  J.  B.  Moo.  2 ;  but  see  Cook»  v. 
Mirehouse,  34  B.  27. 
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4.  And  where,  after  a  prior  absolute  gift,  the  gift  over  is  upon     Chap,  xix 
failure  of  issue  or  some  other  event,  such  as  not  making  a  will,  Gift  over 

*'  or  '*  will  be  read  "  and,"  though  the  gift  over  may  thereby  ©Fissue^oT^ 

become  void.    Incorporoited  Society  v.  Richards,  1  D.  &  War.  some  other 
258 ;  OrecUed  v.  Oreated,  26  B.  621 ;   Green  v.  Harvey,  1  Ha. 
428  ;  Stretton  v.  Fitzgerald,  23  L.  E.  Ir.  310,  466. 

5.  But  if  the  devise  is  to  A.  in  tail  and  if  he  dies  under  Devise  to  A 
twenty-one  or  without  issue  over,  "  or    wiJl  not  be  construed  he  dies  under 
"and  ;"  though,  on  the  other  hand,  it  seems  that  if  the  devisee  out^jg^e 
died  under  twenty-one  leaving  issue,  the  gift  over  would  not  be  ^^^^' 

held  to  have  taken  effect,  so  that  the  devise  would,  in  fact,  be 
construed  as  equivalent  to  "  if  A  dies  under  twenty-one  without 
issue  or  without  issue  at  any  time."  Mortimer  v.  Hartley,  6  Ex. 
47  ;  SouUe  v.  Oerard,  Cro.  Eliz.  525 ;  Woodwai^d  v.  Olasbrook, 
2  Vem.  388;  and  Lord  St  Leonard's  judgment  in  Orey  v. 
Pearson,  6  H.  L  61.  The  devise  over  in  this  case  takes  effect 
as  a  remainder  after  an  estate  tail. 

6.  But  if  the  devise  over  after  an  estate  tail  to  A  is  in  case  Gift  over  in 
of  the  death  of  A.,  or  want  of  his  issue,  "  or "  must  be  read  ^i}^  de^see 
**  and,"  in  order  to  preserve  the  prior  estate.     Monkhouse  v.  ^r  failure  of 

•^  "^  his  issue. 

Monkhouse,  3  Sim.  119. 

7.  "Or"  will  be  read  "and"  when  a  gift  is  given  upon  **  Or  "read 
either  of  two  events,  as  upon  attaining  twenty-one  or  marriage,  the  gift  over 
and  there  is  gift  over  upon  death   under  twenty-one  or  un-  when  the  gift 

,  j^  ,  ^  18  vested  m 

married,  the  gift  over  being  otherwise  inconsistent  with  the  one  or  other 
prior  gift     Ora/rvt  v.  Dyer,  2  Dow,  87 ;  Thompson  v.  Tevlon,  events. 
22  L.  J.   Ch.  243 ;  Thackeray  v.  Hampson,  2  S.  &  St  214 ; 
Orimshawe  v.  Pickup,  9  Sim.  591 ;   CoUett  v.  Collett,  35  B. 
312. 

8.  In  some  cases  where  there  has  been  a  gift  contingent  upon  Gift  over 
attaining  twenty-one,  subject  to  a  life  interest,  and  a  gift  over  before  ^e 
upon  death  before  the  tenant  for  life  or  under  twenty-one,  "  or  *'  {ff"*  or  under 
has  been  read  "  and.'*    MUes  v.  Dyer,  5  Sim.  435 ;  8  Sim.  330 ;  21.' 
BenUey  v.  Meech,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without  leaving  a 
husband  is  afterwards  refen*ed  to  as  "  in  case  of  death  under 
Age  as  aforesaid,"  "  or  "  will  be  read  "  and."  WeddeU  v.  Mundy, 
6  Ves.  341. 
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"Children" 
read  "  issue  " 
in  a  gift  over 
upon  death 
without 
children. 


Gift  Over  upon  Death  without  Children. 

In  many  cases  where  an  estate  in  fee  is  given,  followed  by  a 
gift  over  in  the  event  of  the  devisee  dying  without  children,  the 
word  children  has  been  construed  as  synonymous  with  issue.  Doe 
d.  Smith  V.  Webber,  1  B.  &  Aid.  713;  Doe  d.  Simpson  v.  Simpson, 
6  Sc.  770 ;  4  Bing.  N.  C.  333 ;  Doe  d,  Bleaard  v.  Simpson,  3  M. 
&  Gr.  929 ;  Bacon  v.  Cosby,  4  De  G.  &  S.  261 ;  Parker  y.  Birh 
1  K.  &  J.  156 ;  Richa/rds  v  Davies,  13  C.  B.  N.  S.  69,  861 ;  see 
Mathews  v.  Gardiner,  17  B.  254. 

And  the  same  construction  would  perhaps  be  put  upon  a 
similar  gift  over  after  an  absolute  bequest  of  personalty.  Syngtff 
Trust,  3  Ir.  Ch.  379 ;  see  StoTie  v.  Mavle,  2  Sim.  490. 


Leaving 
construed  as 
equivalent  to 
having. 


Gifts  Over  upon  Death  without  leaving  or  having 

Issue 

The  word  leaving  in  a  gift  over  upon  death  without  leaving 
issue  will,  if  possible,  be  so  construed  as  not  to  destroy  prior 
vested  interests,  it  will  in  fact  be  taken  as  equivalent  to  "with- 
out having  had  children  who  take  vested  interests." 

1.  Thus,  when  there  is  a  bequest  or  devise  to  A.  for  life  and 
after  his  death  to  his  children,  whether  a  particular  time  is 
fixed  at  which  their  shares  are  to  vest  or  not,  followed  by  a  gii^ 
over  upon  the  death  of  A.  without  leaving  children,  the  children 
of  A.,  either  at  theii*  birth  or  at  the  particular  time  appointed, 
as  the  case  may  be,  take  indefeasible  interests  not  liable  to  be 
defeated  by  death  during  the  life  of  A.  MaiUand  v.  Chalk, 
6  Mad.  243 ;  MarshaU  v.  Hill,  2  Man.  &  S.  608 ;  Ex  parle 
Hooper,  1  Dr.  264 ;  Kennedy  v.  Sidgwick,  3  E.  &  J.  540;  B^ 
Thompson's  Trusts,  6  De  G.  &  S.  667 ;  WhiU  v  HiU,  4  Eq.  265; 
CasaTnajor  v.  Strode,  8  Jur.  14 ;  In  re  Brown's  Trust,  16  Eq. 
239 ;  Trehame  v  Layton,  L.  R  10  Q.  B.  469. 

But  the  principle  does  not  apply  where  the  gift  over  is  on 
the  death  of  the  tenant  for  life  without  leaving  any  children 
him  surviving.  In  re  Hamlet;  Stephen  v.  Ou/nninghaiti, 
38  Ch.  D.  183 ;  39  Cb.  D.  426. 
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And  it  does  not  apply  where  the  subject  matter  of  the  gift  is     Chap.  XLI. 
an  annuity,  and  the  testator  contemplates  personal  enjoyment 
by  the  legatees  in  remainder.     In  re  Hem/i/ngway ;  JaTties  v. 
Dawson,  45  Ch.  D.  453. 

2.  The  Court,  however,  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests  which 
were  not  vested  before. 

When' the  gift  is,  for  instance,  if  the  tenant  for  life  leaves 
children,  to  all  such  children,  with  a  gift  over  in  the  event  of 
his  death  without  leaving  children,  the  word  leaving  must  have 
its  ordinary  meaning.  In  these  cases  the  condition  of  surviving 
the  tenant  for  life  is  part  of  the  original  gift,  and  there  is  no 
question  of  divesting  a  prior  gift  Sheffield  v.  Kennett,  27  B. 
207 ;  4  De  G.  &  J.  593 ;  Bythesea  v.  Bythesea,  17  Jur.  645 ;  23 
L.  J.  Ch.  1004 ;  Young  v.  Turner,  1  B.  &  S.  550 ;  see  In  re 
Wat8on*8  Trust,  10  Eq.  36,  and  the  comments  therein  upon 
Bryden  v.  WiUett,  7  Eq.  472 ;  Jeyes  v.  Savage,  10  Ch.  555 ; 
and  see  Hedges  v.  Harpur,  3  De  G.  &  J.  129. 

3.  And  where  there  is  a  gift  to  A.  absolutely  and  a  gift  over 
on  his  death  without  leaving  children,  the  word  "  leaving  "  will 
be  construed  strictly.  In  re  Ball ;  Slattery  v.  Ball,  36  Ch.  D. 
508 ;  40  Ch.  D.  11,  overruling  White  v.  Sight,  12  Ch.  D.  751 ; 
see  Clay  v.  Coles,  57  L.  T.  682;  Armstrong  v.  Armstrong, 
21  L  R  Jr.  115. 

4.  It  seems  the  words  "  without  having  any  child  "  may  be  Without 
construed   as  equivalent  to  "without  having  had"  any  child.  cWld!^ 
Weakley  d.  Knight  v.  Rugg,  7  T.  R  322 ;  Wall  v.  Tomlinson, 

16  Ves.  413  ;  Jeffreys  v.  Conner,  28  B.  328. 

5.  But   the  words   "  without  any   children "   mean   without  Without  any 
children  at  the  death.     Thicknesse  v.  Liege,  2  B.  P.  C.  365 ; 
Jeffreys  v.  Conner,  supra;  Bee- In  re  Hambleton;  HarrMeton 

V.  Harableton,  W.  N.  1884, 157. 
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Chap.  XLII. 

Gift  over 
U}K>n  death 
of  the  devisee 
without  issue 
before  a  given 
period. 

Gift  over 
upon  death 
without  issue 
to  persons 
then  living. 


Effect  of  the 
29th  suet  of 
the  Wills  Act 
ui)on  gifts  in 
default  of 


issue. 


When  there  is  a  gift  over  upon  the  death  of  A.  without  issue 
before  a  given  period,  the  gift  over  takes  effect  upon  the  failure 
of  issue  of  A.,  not  necessarily  at  his  death,  but  at  any  time 
before  the  given  period,  whether  the  will  is  before  or  since  the 
Wills  Act    Jarman  v.  Vye,  L.  R  2  Eq.  784. 

It  is  not  quite  clear  whether  a  devise  upon  failure  of  issue  to 
such  of  certain  named  legatees  as  should  be  "then  living," 
which  would  in  a  will  before  the  Act  have  been  held  to  take  effect 
upon  failure  of  issue  of  the  ancestor  at  his  death,  or  at  any 
time  during  the  lives  of  the  surviving  legatees,  would  now  be 
held  to  take  effect  only  upon  failure  of  issue  of  the  ancestor  at 
his  death.  See  Mwrray  v.  Addenbrook,  4  Russ.  407 ;  Gnecn- 
vx)od  V.  Verdon,  1  K.  &  J.  74. 

By  sect  29  of  the  Wills  Act,  words  "  which  may  import  either 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  the 
time  of  his  death,  or  an  infinite  failure  of  his  issue,  shall  be 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or 
at  the  time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear  by 
the  will,  by  reason  of  such  person  having  a  prior  estate  tail  or 
of  a  preceding  gift  being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue, 
or  otherwise  :  provided  that  this  Act  shall  not  extend  to  oases 
where  such  words  as  aforesaid  import  if  no  issue  described  in  a 
preceding  gift  shall  be  bom,  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding  gift  to 
such  issue."    See  In  re  ChiuTiery's  EstcUCj  1  L.  R  Ir.  296. 
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The  words  dying  without  male  issue  will,  under  this  section,    Chap,  xm, 
be  restricted  to  male  issue  living  at  the  death  of  the  ancestor.  Death  with- 

__  out  issue 

Upton  V.  Ha/rdrfULn,  I.   R   9  Eq.   157;    In  re  Ed/wcurds;  male. 
Edwards  v.  Ikhua/rds,  (1894)  3  Ch.  644 
This  section  does  not  apply  : — 

1.  Where  the  words  used  are  heirs  of  the  body  and  not  issue.  In  what  ases 

.._  the  sectioM 

Harris  v.  Davis,  1  Coll.  416;   Be  SaUery,  11  Ir.  Ch.  236;  does  not 
Da^uson  v.  SmaU,  9  Ch.  651.  *PP^y- 

2.  Where  the  failure  of  issue  would  not  before  the  Act  have 
been  constructed  to  import  an  indefinite  failure  of  issue.  Morris 
V.  Morris,  17  B.  198. 

3.  Apparently  it  would  not  apply  where  there  is  a  gift  of 
personalty  to  A  and  the  heirs  of  his  body,  followed  by  a  gift 
over  in  default  of  his  issue.  At  any  rate,  it  does  not  where 
realty  and  personalty  are  given  together  in  tail  Oreen  v. 
Green,  3  De  Q.  &  S.  480 ;  see  Oreenway  v.  Oreenway,  2  D* 
F.  &  J.  137 ;  Green  v.  GOes,  5  Ir.  Ch.  26. 


Bef£ri£Ntial  Construction  of  Gifts  Over  upon  Death 

WITHOUT  Issue. 

The  construction  of  gifts  over  in  default  of  issue  is  not 
afifected  by  the  Wills  Act,  where  those  words  are  construed  to 
mean  default  of  issue  to  take  under  the  preceding  limitations. 
It  becomes  necessary,  therefore,  to  consider  in  what  cases  the 
referential  construction  has  been  adopted. 

A.  Where  the  words  are  for  default  of  siLch  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 

1.  This  is  clearly  the  case  where  the  prior  limitations  are  in  Gift  oyer  in 
tail.    Doe  d.  Phipps  v.  Lord  Mvlgrave,  5  T.  R  320.  ^'^e, 

2,  So  where  the  prior  limitations  are  to  children  and  their  *ft«r  limita- 
heirs,  a  gift  over  in  default  of  such  issue  means  in  default  of  ^^^^  Umita- 
such  children.    Doe  d.  Cornherbach  v.  Perryn,  3  T.  R  484;  tionsinfce. 
Rex  v.  Ma/rquess  of  Stafford,  7  East,  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such  issue 
may  be  referred  to  the  word  heirs  so  as  to  cut  down  the  estates 
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Chap.  XLIL  to  estateB  tail.  Thus,  i;?here  the  limitation  was  to  the  fint  and 
other  sons  and  their  heirs,  a  gift  over  in  default  of  such  issue 
was  referred  to  the  word  heirs,  the  intention  being  that  the 
sons  were  to  take  in  succession.  Lewis  d.  Ormond  v.  Waters, 
6  East,  336. 

In  Biddulph  v.  Lees,  8  K  &  B.  289,  the  intention  to  give 
estates  tail  was  apparent  from  the  shifting  clause. 

After  limita-  3.  And  even  though  the  limitation  be  to  children  simply,  so 
that  they  would  only  take  for  life,  a  gift  over  in  default  of  such 
issue  will  be  construed  referentially.  Hay  v.  Earl  of  CoveTtiry, 
3  T.  R  83 ;  Denn  d,  Breddon  v.  Page,  3  T.  R.  87,  n. ;  11  East, 
603,  n. ;  Ashley  v.  Asldey,  6  Sim.  358 ;  Bridger  v.  Bamsay,  10 
Ha.  320 ;  Be  Arnold: s  Estate,  33  B.  16a 

After  limita-        4.  On  the  other  hand,  where  there  is  a  limitation  to  a  fiist 

firat\^  a  Ufe  SOU  without  more,  followed  by  limitations  in  default  of  sudi 

eoiM  estates      circumstances  to  ^ve  the  first  son  also  an  estate  tail. 

taiL 

Thus,  in  Evans  d.  Brooke  v.  Astley,  3  Burr.  1569,  there  was 
the  circumstance  that  the  testator  referred  to  the  earlier  limita- 
tions as  including  the  '*  parent  and  his  de8cendant&" 

In  Clements  v.  Paske,  3  Doug.  314,  the  limitation  to  the  fint 
son  was  referred  by  the  word  "  likewise  "  to  other  limitations  in 
fee. 

And  see  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  718,  which  may 
perhaps  be  supported  on  the  ground  that  the  words  "  the  elder 
of  such  sons  and  the  heirs  of  his  body  to  take  before  the  younger, 
applied  to  the  first  son  as  well  as  to  the  others.  See,  however, 
Barnacle  v.  Nightingale,  14  Sim.  456 ;  and  see  GaUey  v. 
Barrington,  2  Bing.  387 ;  In  re  Lenny's  Estate,  I.  R.  8  E(j. 
427. 
Inaccurate  6.  The  primd  facie  meaning  of  the  word  "  such  "  is  to  refer 

w?rd  "such.  ^^  y^^'^  with  which  it  is  coupled  to  earlier  words,  so  that  the 
latter  word  is  only  a  compendious  statement  of  the  earlier  limi- 
tations ;  it  may,  however,  have  the  converse  efiFect  if  there  tf 
anything  upon  the  will  to  show  that  the  testator  used  the  earher 
word  in  the  sense  of  the  later ;  and  the  woixi  "  such  "  may  he 
rejected,  if  the  term  with  which  it  is  coupled  and  that  to  which  it 
refers  are  so  inconsistent  with  each  other,  that  the  testator  cannot 
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have  meant  the  one  as  a  mere  compendious  reference  to  the    Chap,  xm. 
other. 

Thus  a  devise  to  A.  and  his  heirs,  and  in  default  of  such  issue 
over  \vouId,  perhaps,  in  a  will  cut  down  A/s  estate  to  an  estate 
tail.     See  IdU  v.  Cooky  1  P.  W.  70. 

And  in  Pa/rker  v.  Tootal,  11  H.  L.  143,  where  the  devise  was 
to  Thomas  for  life,  remainder  to  the  first  son  of  the  said  Thomas 
in  tail  male  lawfully  begotten,  severally  and  successively ;  and 
for  want  of  such  lawful  issue  either  of  Thomas  or  of  James, 
tiver,  the  word  such  was  practically  rejected  and  Thomas  took 
an  estate  tail. 

B.  When  there  is  a  devise  to  A.  for  life,  followed  by  particular  oift  oyer  in 
linditations  in  favour  of  some  of  his  issue,  with  an  ultimate  ij^ueaimply. 
limitation  on  failure  of  the  issue  of  A.,  the  question  arises 
whether  the  intention  was  to  benefit  all  the  issue,  notwithstand- 
ing the  incomplete  enumeration  of  them  under  the  special 
limitation,  in  which  case,  in  wills  before  the  Wills  Act,  the  gift 
over  in  default  of  issue  will  give  A.  an  estate  tail,  or  whether 
the  issue  intended  to  be  benefited  are  sufficiently  indicated  by 
the  special  limitations,  in  which  case  the  failure  of  issue  will  be 
construed  to  mean  such  issue  as  before  mentioned. 

1.  If  the  devise  is  to  A.  for  life,  then  to  his  children,  so  that  When  the 
they  take  vested  estates  in  fee  or  tail,  and  in  default  of  issue  of  ^ons  aro  to 

A.  over,  issue  means  the  issue  before  mentioned,  and  A.'s  estate  ^y  ij^J^^^ 
wUl  not  be  enlarged.    Foster  v.  Hayes,  2  E.  &  B.  27  ;  4  E.  &  remainder  to 

B.  717;  Towns  "v.  Wentworth,  11  Moo.  P.  C.  626;  Smyth  v.  in  fee  or  in 
Power,  I.  R.  10  Eq.  192 ;  see  Bowen  v.  Levria,  9  App.  C.  890.  ***^ 

And  this  is  the  case,  though  the  children  included  under  the  when  the 
prior  limitations  may  be  sons  only  and  not  daughters,  and  though  P^^J  ^^e 
the  prior  estates  may  be  in  tail  male.     Twrke  v.  Frenchmom,  2  Bons  only. 
Dyer,  171 ;  1  And.  8 ;  Baker  v.  Tucker,  11  Jr.  Eq.  104 ;  3  HL  L. 
106  ;  Orattan  v.  Langdotle,  11  L.  R.  Ir.  473. 

QiLcere,  whether  it  makes  any  difference  in  the  construction 
of  the  gift  over  in  default  of  issue  that  the  ancestor  has  children 
living  at  the  date  of  the  devise.  See  Doe  d»  Todd  v.  Tueabv/ry, 
8  M.  &  W.  514,  commented  on  in  4  K  &  B.  730. 

2.  If,  however,  the  prior  limitations  include  less  than  the  whole  Where  the 
number  of  sons  the  referential  construction  will  not  be  adopted.  ^"^  indude 
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Chap.  XLIL  Langley  v.  Baldwin,  1  Eq.  Ab.  185,  pi.  29,  cit.  1  P.  W.  769; 
less  than  the  il.-G.  v./Si^toti,  1  P.  W.  753 ;  3B.  P.  C.  75;  Stanley  v.  Lennard, 
cf'^l^'''''^  Amb.  355 ;  1  Ed.  87  ;  Key  v.  Key,  4  D.  M.  &  G.  73. 

The  referential  construction  is,  however,  more  readily  adopted 

where  the  limitations  are  to  some  of  the  issue  at  twenty-ODe, 

and  there  is  a  gift  over  in  default  of  issue  who  attain  tweotj- 

one.    Sanders  v.  Aahford,  28  B.  609. 

When  the  3.  If  the  failure  of  issue  is  restricted  to  failure  at  the  death 

issue  is  re-        of  the  parent  the  referential  construction  will  not  be  adopted, »« 

rach^ailure  at  ^^  flight  have  the  eflFect  of  divesting  the  interests  of  childrcD 

the  ancestor's    ^^o    had   died   before  the   tenant   for   life   leaving  children. 

death.  ® 

Weatwood  v.  Sovihey,  2  Sim.  N.  S.  192 ;  Ex  panie  Hooper,  1 

Dr.  264 ;  Re  Tookey'a  Trust,  21  L.  J.  Ch.  402 ;  In  re  Birm, 

1  L.  R  Ir.  258. 

Gift  oyer  in  4  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he  should 

imue  iSur  a      appoint  by  will  and  if  A.  dies  without  issue  over,  issue  in  the 

power  to  gift  over  is  held  to  refer  to  the  issue  before-mentioned,  that  is 

appoint  to         °  ,  ,   , 

iflsue  by  will,    to  say,  issue  living  at  the  death  of  A.     Target  v.  Gaunt,  1.  P.  W. 

432;  Hockley  v.  Mawbey,  1  Ves.  Jun.  143;  3  B.C.C.  82 ;  Lemimg 
V.  Sherratt,  2  Ha.  14 ;  Hanan  v.  Drew,  10  Ir.  Eq.  333 ;  Eari- 
wood  V.  Aviaon,  L.  R  4  Ex.  141. 

Where  the  5.  When  the  limitations  to  issue  are  contingent  upon  attaining 

limitations  to  .  .  i^.*!  •  u^i 

issue  are  a  certain  age,  it  seems  the  referential  construction  would  not  be 

contingent       ^^p^^j     ])^  d.  Rew  V.  Lucyroft,  1  M.  &  Sc.  573 ;  8  Bing.  386 ; 

Franks  v.  Price,  6  Sc  710 ;  5  Bing.  N.  C.  37  ;  3  B.  182. 
Where  the  6.  In  wills  before  the  Wills  Act,  where  the  devise  to  children 

for  life  only      is  without  words  of  limitation  so  that  they  only  take  estates  for 
^e'waia  Ac"  ^^®'  ^^®  referential  consti-uction  will  not  be  adopted,  but  tbe 
parent  will  take  an  estate  tail  in  remainder  after  the  life  estates. 
Parr  v.  Swindells,  4  Russ.  283.    Bennett  v.  Lowe,  5  M.  &P»v- 
485  ;  7  Bing.  535,  is  not  inconsistent  with  this  rule,  since  tbc 
gift  over  was  not  upon  an  indefinite  failure  of  issue ;  and  Wi^ 
V.  Leigh,  15  Ves.  564,  which  conflicts  with  the  latter  bnuicb  of 
this  rule,  would  probably  not  now  be  followed. 
C.  Similar  niles  apply  to  personalty. 
Referential  1.  Thus  in  a  bequest  to  A  for  life  and  then  to  his  childreo 

^°,^to  o^ie?     «nd  if  A.  dies  without  issue  over,  the  gift  over  refers  to  the 
upon  death       failure  of  the  objects  of  the  prior  gift.    Doe  d.  Lyde  v.  Xy«fe, 
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1  T.  R  593 ;  Salkeld  v.  Vernon,  1  Ed.  64 ;  Robinson  v.  Hunt,  Ch*P.  XIJI. 
4  B.  450;  In  re  Wyndham's  Trtbsts,  L.  R.  1  Eq.  290 ;  In  re  without  issue 
Sa/nders*  Trusts,  ib.  675.  personalty.  ° 

**  If  there  be  no  child  there  can  be  no  other  issue^  and  if  there 
be  a  child,  the  child  will  take  the  whole,  and  there  will  be 
nothing  to  limit  over."  Per  Turner,  L.J.,  Pride  v.  Fooka,  3 
De  O.  &  J.  252. 

Where  family  plate  was  settled  on  A.  for  life,  with  remainder 
to  B.  his  first  son  for  life,  with  remainder  to  B.'s  first  son 
absolutely,  and  in  the  event  of  B.'s  first  son  dying  under  twenty'> 
one  and  without  issue  to  the  second  and  other  sons  of  B.  in  the 
same  way,  and  in  default  of  sons  of  B.  similar  limitations  in 
favour  of  the  second  and  other  sons  of  A.  absolutely,  with  an 
ultimate  limitation  if  there  should  be  no  son  of  A.  or  B.  who 
shoald  attain  twenty-one  or  die  under  that  age  leaving  issue, 
the  ultimate  gift  over  took  effect,  though  B.  attained  twenty- 
one.     Ga/rdiga/a  v.  Cv/rzon  Howe,  9  Eq.  358. 

2.  Where  the  prior  gifts  to  the  children  are  not  vested  so  that  Where  the 
there  may  be  issue  who  may  not  take  under  them,  for  instance,  usueure" 
children  of  children  who  die  before  the  time  of  vesting,  it  is  less  <»'^t"*gp'^*- 
eaffy  to  admit  the  referential  construction  and  it  seems  that 
without  some  further  indications  to  be  collected  from  the  will  it 

will  not  be  adopted.    Prids  v.  Fooks,  3  De  G.  &  J.  252 ; 
Walker  v.  Uower,  16  B.  365. 

And  the  same  is  the  case  where  the  gifts  to  the  children  are 
only  to  arise  upon  a  contingency,  as  for  instance,  if  the  legatee 
marries.    And/ree  v.  Ward,  1  Buss.  260 ;  Ca/mpbeU  v.  Ha/rding, 

2  R.  &  M.  390 ;  2  CI.  &  Fin.  431 ;  8  Bl.  N.  S.  469. 

Under  a  gift  to  a  tenant  for  life  and  then  to  such  children  as 
she  should  leave  at  her  decease,  with  a  power  of  appointment  to 
the  tenant  for  life  in  the  event  of  her  death  without  issue,  the 
referential  construction  was  adopted.  In  re  Merceron^s  Trusts ; 
Davies  v.  Merceron,  4  Ch.  D.  182. 

3.  The  referential  construction  may  be  assisted  by  other  Referential 
limitations.  See  Malcolm  v.  Taylor,  2  R  &  M.  416,  where  this  ttamatedhy 
construction  was  assisted  by  the  devise  of  the  realty.  ti^^^"*"** 

4.  And  when  there  is  elaborate  provision  made  for  the  issue  when  the 
of  children  dying  before  the  time  of  vesting  and  bom  within  ^l^n^dvinir 
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Chap.  ZLIL 

before  the 
time  of 
Testing  are 
provided  for. 

Beqaest  in 
joint  tenancy 
to  a  pajrent 
and  children, 
followed  by  a 

Sift  over  on 
eath  without 
iiRQe. 


the  limits  of  perpetuity,  a  ^ft  over  in  default  of  issue  may 
very  well  be  referred  to  the  prior  limitations.  EUicornhe  y. 
Qompertz,  3  M.  &  Cr.  127 ;  Trickey  v.  Trickey,  3  M.  &  K  560. 
5.  The  referential  construction  will  not  be  adopted  where 
the  bequest  is  in  joint  tenancy  to  A.  and  her  children,  with  a 
gift  over  in  default  of  issue.  In  this  case  the  whole  is  already 
disposed  of,  whether  children  are  bom  or  not,  and  in  the 
absence  of  some  further ,  indication  of  intention  there  caii 
be  no  reason  for  attempting  to  make  the  gift  over  valid  in 
order  to  divest  absolute  interests.  Fisher  v.  Webster,  14  Eq. 
283. 


Caaes  before 
the  WiUaAut, 
in  which  gifts 
over  on 
failare  of  issue 
will  not 
import  an 
inaefinite 
failure. 


Gift  over 
upon  failure 
of  the  testa- 
tors's  own 
inue. 


Gifts  Over  upon  Death  without  Issue  befobb  the 

Wills  Act. 

Such  words  as  "  dying  without  issue,"  or  "  without  leavii^," 
or  ''  having  issue  *'  in  devises  before  the  Wills  Act^  are  oonstnied 
to  mean  an  indefinite  failure  of  issue.  Lee^s  Case,  1  Leoa  285, 
pi.  387 ;  Cole  v.  OobU,  13  C.  B.  445. 

But  with  regard  to  personalty,  death  without  leaving  issue  is 
held  to  mean  leaving  issue  at  the  death.  And  where  real  and 
personal  estate  is  devised  by  the  same  words,  death  without 
leaving  issue  will  import  an  indefinite  failure  of  issue  as  regards 
the  realty,  but  a  failure  of  issue  at  the  death  as  regards  the 
personalty.  F(yrtJi  v.  Chapniom,  1  P.  W.  663 ;  Bamford  v. 
Cfiadwick,  2  W.  R  530. 

The  failure  of  issue  will,  however,  be  restricted  in  devises  of 
realty : 

1.  If  the  ulterior  limitations  are  made  to  depend  upon  a 
failure  of  issue  of  the  testator  and  there  are  found  amongst  the 
ulterior  limitations  provisions  which  could  not  reasonably  be 
meant  to  depend  upon  a  general  failure  of  issue,  such  as  direc- 
tions for  payment  of  debts.     Rye*s  Settlement,  10  Ha.  106. 

It  has  been  said  that  a  devise  on  faihire  of  the  testator's  ovm 
issue,  he  having  none  at  the  time,  will  in  itself  be  sufficient  to 
show  that  the  testator  does  not  refer  to  an  extinction  of  issue 
at  any  tima  The  cases,  however,  quoted  in  support  of  the 
proposition  cannot  be  said  to  establish  the  exact  pointy  since  in 
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all  of  them  the  devise  over  was  for  payment  of  debts  or  legacies.    Chap.  XLII. 
French  v.  CaddeU,  3  B.  P.  C.  257  ;  Wellington  v.  WeUington, 
4  Burr.  2165 ;  1  W.  Bl.  645 ;  Lytton  v.  Lytton,  4  B.  C.  C.  441 ; 
Sanfard  v.  Irby,  3  B.  &  Aid.  654. 

In  Bagot  v.  Legge,  12  W.  R  1097 ;  4  N.  R  492,  it  was 
assumed  that  a  devise  upon  failure  of  the  testator's  issue, 
though  he  had  none  at  the  time,  would  have  been  void  for 
remoteness. 

2.  If  the  devise  is  upon  death  without  issue  under  twenty-  Death  with- 

out issue 
one  or  over  twenty-one,  or  upon  some  other  event  personal  to  under  21. 

the  devisea     Toovey  v.  Bassett,  10  East,  460 ;  Right  v.  Day,  16 

East,  67 ;  Chvynne  v.  Berry,  I.  R  9  C.  L.  494 

The  same  rule  has  been  applied  where  the  limitations  were 
upon  death  under  twenty-one  and  without  issue.  Olover  v. 
Monckton,  3  Bing.  13 ;  Doe  cL  Johnson  v.  Johnson,  8  Ex.  81. 

But  the  rule  does  not  apply  where  the  event  is  not  purely 
personal  to  the  devisee ;  for  instance,  if  the  gift  over  is  if  A. 
survives  B.  and  dies  without  issue.   Feakes  v.  Standley,  24  B.  485. 

3.  So,  too,  with  regard  to  personalty,  a  gift  over  if  A.  dies  Ab  regardB 
under  twenty-one  without  issue  means  issue  living  at  his  death.  P®"®^  ^' 
Pa/wlet  v.  Dogget,  2  Vem.  85  ;  Ma/rtva  v.  Ixmg,  ih,  151 ;  Morris 

v.  Miyrris,  17  B.  198. 

4.  Failure  of  issue  is  restricted  to  failure  at  the  death  of  the  Gift  over  ai 
parent  if  the  devise  is  on  failure  of  the  issue  of  A.,  then  "  at "  or  SeiSi  Mthe 
'*  on "  the  death  of  A.  over.    Doe  cL  Smith  v.  Webber,  1  B.  &  ancestor. 
Aid.  713 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546  ;  Ex  parte 
Davies,  2  Sim.  N.  S.  114;  Parker  v.  Bi/rks,  1  K.  &  J.  156. 

It  makes  no  difference  whether  A.  takes  the  fee  or  only  a  life 
estate  owing  to  the  absence  of  words  of  limitation.  Coltsrrvann 
V.  CoUsmann,  L.  R  3  H.  L.  121. 

There  seems  no  reason  to  doubt  that  in  the  case  of  realty  the  Effect  of  the 
words  "after  the   death  of  A."  would   primd  fade  mean  ^^^'v^* 
immediately  after  and  have  the  same  restrictive  force  as  they 
have  in  the  case  of  personalty.    See  Trotter  v.  Oswald,  1  Cox^ 
317. 

But  it  may  appear  from  the  context  that  those  words  were 
not  to  have  a  restrictive  force.  Walter  v.  Drew,  Com.  373 ; 
Jones  V.  Ryan,  9  Jr.  Eq.  249. 
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Chap.  XLCL        In  the  same  way  with  regard  to  personalty,  if  the  gift  is  if  A. 
Rule  in  the      die  without  iflsue  at,  on,  or  after  his  decease  over,  the  failure  of 

COM  of 

personalty.  issue  means  failure  at  A.'s  death.  PiTii/u/ry  v.  EUcin,  1  P.  W. 
563;  Trotter  v.  Ostvald,  1  Cox,  317;  WUkineon  v.  SovHi,  7 
T.  R.  555 ;  Rackstraw  v.  VUe,  1  S.  &  St.  604 ;  Hedges  y. 
Hwrpwr,  3  De  O.  &  J.  129. 

EflFact  of  a  5.  So,  too,  if  a  sum  of  money  is  to  be  paid  upon  the  deceaae 

direction  to  ,  • 

pay  a  sum  of    of  the  devisee,  upon  failure  of  whose  issue  the  estate  is  given 

thcMdeoeiSe'of  ^^®^'  ^^  within  a  short  time  afterwards,  the  failure  of  issue  will 

the  anceator.    not  import  an  indefinite  failure.    Doe  d.  Smith  v.  Webber,  1 

B.  &  Aid.  713 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546  ;  NiMU 

V.  Hooper,  1  P.  W.  198 ;  2  Vem.  686  ;  Blinston  v.  WcvHmrlon, 

2  E.  &  J.  400 ;  Ry^8  Settlement,  10  Ha.  106.     Perhaps  Keily 

V.  Fowler,  6  R  P.  C.  309 ;  Wilm.  298,  comes  under  this  head. 

Gift  oyer  in  6.  A  gift  Over  upon  failure  of  issue  to  persons  "  then  living," 

iasae  to  the  persons  being  such  as  must  be  ascertained  within  the  limits 

geraOTis  "then  ^f  perpetuity,  will  not  be  construed  to  mean  an  indefinite  failure 

of  issue.    Murray  v.  Addevbrook,  4  Buss.  407  ;  Oreenwood  v. 

Verdon,  1  E.  &  J.  74. 

In  such  cases  the  failure  of  issue  contemplated  is  not  a  failuie 
at  the  death  of  the  ancestor,  but  at  any  time  during  the  lives 
of  the  legatees  to  take  under  the  gift  over.  Cases  supra  di, 
and  Crowder  v.  Stone,  3  Buss.  217 ;  and  see  Jarman  v.  Vye, 
L.  B.  2  Eq.  784. 
Candy  ▼.  In  Candy  v.  Campbell,  8  Bl.  N.  S.  469 ;  2  Q.  &  F.  421,  a 

gift  in  default  of  issue  to  the  testator's  nephews  and  nieces  who 
might  be  living  at  the  time,  was  held  void  for  remoteness.  In 
this  case  the  nephews  and  nieces  may  not  all  have  been  born 
at  the  testator's  death ;  the  donees  therefore  would  not  have 
been  ascertained  within  the  limits  of  perpetuity. 

In  Jee  v.  Audley^  1  Cox,  324,  the  point  does  not  appear  to 
have  been  raised  whether  the  failure  of  issue  could  be  restricted 
to  the  lives  of  the  persons  to  take  under  the  gift  over. 

Of  course,  where  the  class  to  whom  the  property  is  given  on 
failui-e  of  issue  would  include  persons  coming  into  being  at 
any  time  before  the  failure  of  issue  takes  place,  there  is  no 
reason  for  restricting  the  failure  of  issue.  Webster  v.  Pai^i  ^ 
B.  236. 
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La  the  same  way,  where  the  class,  to  whom  the  gift  is  made    Chap.  XLII. 
upon  failure  of  issue,  is  not  to  be  ascertained  at  the  time  when  Gift  in  default 

.*    #,      ofisBuetoa 

the  failure  happens,  but  upon  some  collateral  event;    if,  for  class ascer- 
instance,  the  gift  is  upon  failure  of  issue  to  the  children  of  my  ^*  col^^^ 
brothers  living  at  the  death  of  my  last  child,  so  that  the  class  ^^^^nl  event. 
to  take  is  ascertained  at  a  different  time  from  the  period  of 
possession,  there  is  no  reason  for  restraining  the  failure  of 
issue,  since  children  may  take  transmissible  interests  without 
surviving  the  failure  of  issue.     Oarrett  v.  Cockerell,  1  Y.  &  C.  C. 
494. 

7.  It  would  seem  that  the  same  principle  ought  to  apply  Giftind^ult 
where  the  gift  is  to  several,  and  if  any  die  without  issue  to  the  survivors. 
survivors. 

Therefore,  in  such  a  case,  if  survivors  means  those  who  survive  wiien  snr- 
the  failure  of  issue,  the  failure  of  issue  can  only  import  a  re-  refera  tothe 
stricted  failure.    The  cases,  however,  seem  to  show  that  a  mere  f"lur®  o^ 

issue. 

gift  if  any  die  without  issue  to  the  survivors  without  more 
would  be  sufficient  to  restrict  the  failure  of  issue  to  the  death 
of  the  parent.  Hughes  v.  Sayei*,  1  P.  W.  534 ;  Ranelagh  v. 
Banelagh,  2  M.  &  K.  441 ;  Westwood  v.  Soviheyy  2  Sim.  N.  S. 
192 ;  Turner  v.  Fivmpton,  2  Coll.  331. 

But  if  survivor  means  not  the  person  surviving  the  failure  of  When  sur- 
issue  but  the  longest  liver  of  the  legatees,  so  that  one  legatee  merely  among 
surviving  another  would  take  a  transmissible  interest  before  *  ®  ®g»tees. 
the  failure  of  issue,  the  failure  of  issue  will  not  be  restricted. 
Ghadock  v.  Cowley ,  Cro.  Jac.  695. 

It  18  submitted  that,  where  the  meaning  of  survivors  is  clear,  Effect  of 
words  of  limitation  superadded  are  immaterial ;  but  where  it  is  limitation. 
doubtful  whether  the  survivorship  contemplated  is  between  the 
legatees  or  is  to  be  referred  to  the  period  of  failure  of  issue, 
words  of  limitation  superadded  afford  a  strong  argument  that 
the  former  was  intended.  Maaeey  v.  Hudson^  2  Mer.  130 ; 
(/Donohoe  v.  KiTig,  8  Ir.  Eq.  185. 

Upon  the  same  principle,  in  all  those  cases  where  survivors  When  sur- 
would  be  read  others,  or  there  is  an  intention  to  benefit  not  ^^ble  to 
merely  the  persons  who  survive  the  failure  of  issue,  but  their  ^^^  stirpes, 
sti/rpea,  the  failure  of  issue  will  not  be  restricted.    Roe  v.  Scott, 
Feame,  C.  R.   473,  t^.;   TayU/t*  v.    Walker,  13  W.   R   986; 
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Gift  over  in 
default  of 
issue  to  a 
named  person. 


Intention  to 
confer  per- 
sonal enjoy- 
ment. 


Where  the 
sabseqnent 
estates  are  all 
for  life. 


When  the 
estate  is  ^r 
autre  vie. 


Devise  on  a 
general  failure 
of  issue  of  a 
rerersion 
dejpendent  on 
failure  of 
certain  lines 
of  issue. 


Assignees  of  Leadbeaier,  L  R  8  Eq.  422  ;  see,  too,  MClenaghin 
V.  Bankhead,  I.  R  8  C.  L.  195. 

8.  There  is  no  authority  for  saying  that  a  gift  on  failure  of 
issue  to  A.,  a  definite  named  person  without  more,  would  have 
the  effect  of  restricting  the  failure  of  issue.    Lard  Beauderk  v. 
Dormer^  2  Atk.  307 ;  Ba/rlow  v.  SaUer,  17  Ves.  479  ;  see  Feame 
C.  R.  481. 

On  the  other  hand,  a  gift  in  default  of  issue  of  A.  to  two 
persons,  or  such  of  them  as  should  be  then  living,  has  been  held 
sufficient  to  show  that  the  testator  meant  a  personal  enjoyment 
by  the  legatees  and  could  not  therefore  have  intended  a  general 
failure  of  issue.  Wilson  v.  Chestnut,  L  R  1  Eq.  559.  Periiaps 
Roe  d.  Sheers  v.  Jeffery,  7  T.  R  589,  may  stand  on  this  ground 

Jones  v.  CuUimore,  3  Jur.  N.  S.  404,  where  the  gift  was  on 
failure  of  issue  to  such  of  my  children  as  may  be  then  living, 
and  if  none  should  be  then  alive  to  a  person  named  and  a  dass, 
must  probably  be  supported  on  the  ground  that  the  testator 
showed  by  the  gift  to  children  then  living  that  he  did  not  intend 
an  indefinite  failure  of  issue,  and  not  on  the  ground  that  the 
ultimate  gift  was  to  a  definite  person. 

9.  Perhaps  failure  of  issue  would  be  restricted  if  the  subse- 
quent estates  are  all  given  to  living  persons  for  life  only.  Boe 
d.  Sheers  v.  Jeffery,  7  T.  R  589 ;  see  Trafford  v.  Boehm,  3  Atk. 
440. 

10.  If  the  estate  devised  is  pur  autre  vie  a  limitation  over  in 
default  of  issue  is  good,  since  it  cannot  be  held  to  mean  a  failure, 
which  might  take  place  after  the  determination  of  the  estate. 
Croly  V.  Croly,  Batty,  1 ;  Manning  v.  Moore,  Ala  &  Nap  96 ; 
Lee  V.  Flinn,  ib,  418. 

11.  If  the  property  devised  is  a  reversion  which  comes  into 
possession  only  after  the  failure  of  issue  of  some  person,  a  devise 
of  such  reversion  after  failure  of  the  issue  in  question  is  in  effect 
an  immediate  devise  of  the  revei-sion  and  therefore  valid.  And 
even  if  the  event  upon  which  the  reversion  is  expressed  to  be 
devised  is  larger  than  and  includes  the  event  upon  which  it 
comes  into  possession,  the  devise  will  be  good  if  in  effect  the 
two  events  are  the  same,  and  the  intention  is  merely  to  devise 
the  reversion.  If,  for  instance,  the  reversion  falls  into  possession 
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on  failure  of  issue  by  a  particular  wife  of  the  testator  and  the    Chap,  xm, 
testator  devises  it  upon  a  general  failure  of  issue,  the  devise  is 
good,  as  the  birth  of  issue  by  a  second  marriage  would  revoke 
the  will.    Jones  v.  Morgan^  Fearne,  C.  R.  App.  577 ;  3  B.  P.  C. 
322 ;  Lytton  v.  LytUm,  4  B.  C.  C.  441. 

In  the  same  way,  if  the  testator  erroneously  recites  that  he  is 
entitled  to  the  reversion  of  certain  estates  on  the  death  of  a  son 
without  issue  generally,  and  then  devises  the  reversion  on 
failure  of  such  issue,  the  devise  is  good,  the  intention  beiug  clear 
to  devise  the  reversion.  Letuis  v.  Templer,  33  B.  625 ;  see  Bankes 
v.  Holme,  1  Russ.  394,  n. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a  lai^er 
class  of  issue  than  that  upon  which  it  is  limited,  will  not  operate 
as  an  immediate  devise  of  the  reversion.  Lady  Laneshorough 
V.  Fox,  Ca  t.  Talb.  262. 
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possession 
in  event 
upon  which 
the  shifting 
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Where  estates  are  given  by  will,  and  there  is  a  clause  shifting 
the  lands  if  the  devisee  comes  into  possession  of  estates  pre* 
viously  settled,  the  estates  go  over  if  the  event  happens,  (hpe 
V.  Earl  de  la  Warr,  8  Ch.  982. 

And  the  shifting  clause  will  operate  upon  the  life  interest  of 
a  tenant  for  life,  though  his  interest  is  such,  that  if  he  comes 
into  possession  of  the  settled  estates,  his  life  interest  under  the 
will  must  at  the  same  time  come  into  possession ;  so  that,  in 
effect,  the  gift  of  the  life  interest  is  nugatory.  Lambarde  v. 
Peacfi,  4  Dr.  553  ;  1  D.  F.  &  J.  495. 

When  estates  devised  by  will  are  directed  to  shift  on  the 
devisee  coming  into  possession  of  settled  estates,  the  presumption 
is  that  the  testator  means  a  possession  under  the  settlement; 
and,  therefore,  if  the  devisee  comes  into  possession  of  the  settled 
estates  not  under  the  settlement,  but  under  an  entirely  new 
title,  for  instance,  under  the  will  of  a  tenant  in  tail,  ^ho  had 
barred  the  entail,  the  shifting  clause  will  not  take  effect 
Taylor  v.  Earl  of  Harewood,  3  Ha.  372 ;  Wandesfordt  v.  Gaf- 
rick,  I.  R  5  Eq.  486. 

A  fortiori f  where  the  shifting  clause  is  to  take  effect  on  the 
devisee  becoming  entitled  to  other  estates  under  any  existingor 
future  will  or  settlement  and  he  becomes  entitled  by  descent 
from  his  father,  though  the  latter  took  under  a  will,  the  devised 
estates  will  not  shift     Walmealey  v.  Gerard^  29  B.  321. 

The  term  entitled  would  in  such  a  clause  mean  entitled  in 
possession.  Urnbers  v.  Jaggard,  9  Eq.  200 ;  see  OryWs  IViwfc 
6  Eq.  589  ;  Abbiaa  v.  Bumey ;  In  re  Finch,  17  Ch.  D.  22a 
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A  shifting  clause  which  affects  ''  any  person  for  the  time  being 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  "  of  devised  hereditaments  does  not  apply  to.  an  infant, 
where  by  a  clause  in  the  will  possession  is  given  to  trustees 
during  his  minority.  Ledie  v.  Earl  of  Rothee,  (1894)  2  Cb. 
499. 

If  the  devisee  takes  the  settled  estates  not  under  the  settle- 
ment existing  at  the  date  of  the  will,  but  under  a  resettlement, 
which  can  be  looked  upon  as  a  continuation  of  the  old  title, 
the  devisee  taking  the  same  interest  under  the  resettlement  as 
he  would  have  taken  under  the  old  settlement,  except  so  far 
as  his  interest  has  been  diminished  for  his  own  benefit,  the 
shifting  clause  takes  effect.  Harrison  v.  RouTid,  2  D.  M.  &  G. 
190 ;  see  In  re  Croker's  Estate,  I.  R.  2  Eq.  58 ;  Wright  v. 
MarshaU,  51  L.  T.  781. 

If  the  devisee  takes  under  the  resettlement  a  diminished 
interest  in  the  settled  estates  or  the  estates  themselves  are 
diminished  in  quantity,  the  shifting  clause  has  no  effect 
Fazakerley  v.  Ford,  4  Sim,  390 ;  1  A.  &  £.  897 ;  Gardiner  v. 
JeUicoe,  12  C.  B.  N.  S.  568 ;  Meyrick  v.  Laws,  9  Ch.  237. 

On  the  other  hand,  if  the  testator  expressly  gives  directions 
to  have  a  portion  of  the  settled  estates  settled  to  other  uses, 
the  devolution  of  the  settled  estates  to  the  devisee  diminished 
by  that  portion  will  not  prevent  the  operation  of  the  shifting 
clause.  MicJdethwait  v.  Middethwait,  4  C.  B.  N.  S.  790 ;  see 
StacpooU  V.  Stacpoole,  2  Con.  &  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear  in- 
tention, take  effect  where  the  devisee  has  only  an  interest  in 
remainder  in  the  settled  estates.  Monypenny  v.  Bering,  2 
D.  M.  &  G.  145 ;  Curzon  v.  Curzon,  1  Giff.  248 ;  Bagot  v. 
Legge,  34  L  J.  Ch.  156  ;  12  W.  R  1097. 

Ajs  to  the  repeated  operation  of  a  shifting  clause,  see  Doe  d. 
Lwmley  v.  Earl  of  Scarborough,  3  A.  &  K  2,  897 ;  Monypenny 
V.  Bering,  2  D.  M.  &  G.  145. 

It  seems  a  shifting  clause  would  not  avoid  jointures  and 
portions  properly  charged  upon  the  estates  previous  to  their 
shifting.     Holrrvesdale  v.  West,  12  Eq.  280. 

Where  an  estate  devised  by  will  is  directed  upon  the  devolu- 


Chap.  XLTTI. 


Whether  a 
devisee  taking 
settled  estates 
under  a  re- 
settlement 
in  within  a 
shifting 
claase. 


Operation  of 
a  shifting 
clause  where 
a  devisee  has 
only  remain- 
der in  settled 
estates. 


In  what  oiise 


590 


SaiFTINO   CLAUSES. 


Clukp.  XLTTT. 

estates 
directed  to 
shift  to  the 
Dext  re- 
mainder-man 
will  go  to  the 
trustees  to 
Itresetre. 


Who  is 
entitled  to 
the  inter- 
mediate rents. 


Estate 
directed  to 
shift  as  if  the 
derisee  were 
dead  without 
issue. 

In  such  case 
titutees  to 
presenre  will 
not  take. 


tioQ  of  settled  estates  to  the  devisee  to  go  over  to  the  next 
remainder-man,  as  if  the  tenant  for  life  were  dead,  the  estate 
will  shift  to  trustees  to  preserve  contingent  remainders  where 
there  are  contingent  remainders  to  unborn  sons  of  the  tenant 
for  life  whose  life  estate  has  ceased ;  though,  strictly  speaking, 
if  the  tenant  for  life  were  dead,  the  estate  of  the  trustees  to 
preserve  would  also  be  at  an  end.  Doe  v.  Heneage,  4  T.  R  18 ; 
see  the  opinion  of  Feame,  C.  K  App.  No.  6  ;  Stanley  v.  StaTdey, 
16  Ves.  491 ;  Morrice  v.  Langham,  11  Sim.  260 ;  12  Sim.  615 ; 
and  see  11  CL  &  F.  667;  Lambarde  v.  Turton,  4  Dr.  553; 
1  D.  F.  &  J.  495 ;  see  Lord  KerUis  v.  Earl  of  Bective,  34  B. 
587. 

As  to  whether  the  heir  or  remainder-man  is  entitled  to  the 
rents  during  the  period  between  the  shifting  of  the  estate  to 
the  trustees  and  the  birth  of  issue  to  take,  it  seems  that  a 
direction  that  the  rents  may  be  applied  for  the  maintenance 
of  a  remainder-man,  even  during  the  lifetime  of  a  tenant  for 
life,  would  be  sufficient  to  show  that  the  rents  were  not  to  go  to 
the  heir.  Turton  v.  Lambarde,  1  D.  F.  &  G.  495  (judgment  of 
the  L.  J.  Turner) ;  D'Eyncourt  v.  Gh^egory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  intention, 
they  would  go  to  the  heir.  Stanley  v.  Stanley,  16  Ves.  491 ; 
and  see  per  Kindersley,  V.-C,  Lambarde  v.  Peach,  4i  Dr.  553. 

When  the  devised  estate  is  directed  to  go  over,  as  if  the 
person  becoming  entitled  to  the  settled  estates  were  dead  with- 
out issue,  the  next  remainder-man  takes  on  the  event  happen- 
ing.   Morrice  v.  Langham,  8  M.  &  W.  194. 

And  in  such  a  case,  if  the  next  limitations  in  remainder  are 
contingent,  the  estates  will  not  go  to  trustees  to  preserve  con- 
tingent remainders  during  the  life  of  the  person  from  whom 
the  estate  is  shifted,  since  their  estate  would  in  any  event  be 
inadequate  to  support  contingent  remainders  limited  upon  a 
failure  of  issue  of  such  person  after  his  death.  Carr  v.  Earl  of 
Errol,  6  East,  58. 

When  the  devised  estates  are  directed  to  go  to  the  next 
remainder-man,  as  if  the  person  taking  the  benefit  upon  the 
accruer  of  which  the  estate  is  to  shift  were  dead  without  issue, 
the  construction  will  not  be  influenced  by  the  fact  that  the 
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younger  children  of  the  person  from  whom  the  estates  shift    Chap.  XLm. 
may  happen  to  take  no  benefit  under  the  settlement.     Doe  d. 
Lumley  v.  Earl  of  Scarhoroughy  3  Ad.  &  E.  1. 

But  where  estates  were  devised  to  several  sons  successively  issue  limited 
in  tail  male,  with  remainder  to  the  children  of  the  sons  in  tail  capable  of 
general,  with  remainder  over,  and  the  estates  were  directed  to  ^^  ^?^^ 
go  over  upon  the  acquisition  of  settled  estates  (which  could  not  of  the  devised 
go  to  any  female  issue  of  the  testator's  sons),  as  if  the  person  ceding  the 
taking  the  settled  estates  were  dead  without  issue,  the  words  ^^^^^y 
''  without  issue  "  were  confined  to  issue  capable  of  taking  uuder 
the  limitations  of  the  devised  estate  preceding  the  next  re- 
mainder.    Oardiner  v.  Jellicoe,  12  C.  B.  N.  S.  568;  11  H.  L. 
323. 
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Chap.  XLIV.  A  BEQUEST  of  chattels  to  a  person  and  his  heirs  or  suocesson 
Chattels  given  ^  S^  according  to  the  limitations  of  real  estate  or  as  heirlooms 
to  a  pereon  to  yests  absolutely  in  the  person  named,  whether  such  words  as 

go  as  heir-  ''  *  ' 

looms.  "  so  far  as  the  rules  of  law  and  equity  permit/'  or  *'  to  be  enjoyed 

and  go  with  the  title/'  are  added  or  not  The  Court,  in  tftct, 
refuses  to  treat  such  a  bequest  as  executory.  Botdand  ?. 
Morgan,  6  Ha.  463 ;  2  Ph.  764 ;  In  re  Johnston;  Cockerdi  v. 
Ecurl  of  Essex,  26  Ch.  D.  538. 

The  cases  of  Oower  v.  Orosvenor,  Baru.  54 ;  5  Mad.  337,  asd 
Trafford  v.  Trafford,  3  Atk.  347,  so  far  as  they  express  a  con- 
trary opinion,  are  overruled 
Chattels  to  go      ^^  ^^^  same  way  a  gift  of  chattels  to  such  persons  as  should 
with  a  title,     fj^jj^  ^j^^^  ^  |.  jjj^g  Yye  the  holders  of  a  title,  so  far  as  the  mles 

of  law  permit,  vests  absolutely  in  the  first  holder  of  the  title 
after  the  testator's  death,  though  he  may  have  been  bom  at  the 
testator's  death,  and  could,  therefore,  have  been  cut  down  to  a 
life  interest  TMemache  v.  Coventry,  2  CI.  &  F.  611 ;  8  BL 
N.  S.  547 ;  In  re  Viscount  EamvovJk ;  Exmouth  v.  Praed,  23 
Ch.  D.  158. 
Chattels  to  go  A  gift  of  personalty  as  heirlooms  to  the  persons  for  the  time 
with^redty*  ^^^8  entitled  to  real  estate,  so  fer  as  the  rules  of  law  and 
equity  permit,  vests  absolutely  not  in  a  tenant  for  life  of  the 
real  estate,  but  in  the  first  tenant  in  tail  at  birth,  whether  he 
comes  into  possession  or  not  Trafford  v.  Trafford,  3  Atk. 
347 ;  Vaughan  v.  Burslem,  3  B.  C.  C.  101 ;  Foley  v.  Burndl, 
1  B.  C.  C.  274;  4  B.  P.  C.  319 ;  Ca/rr  v.  Lord  Errol,  14  Ves. 
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478  ;  LordScarsdale  v.  Curzon,  1  J.  &  H.  40 ;  In  re  Johnson's   Chap.  XUV. 
Trust,  L.  R  2  Eq.  716 ;  see  MiUer  v.  Stanley,  12  W.  R  780. 

But  the  chattels  will  not  vest  in  a  tenant  in  tail  whose  estate 
is  liable  to  be  divested  by  the  birth  of  issue  to  take  under  prior 
limitations  and  who  dies  before  his  estate  becomes  indefeasibly 
vested.    Hogg  v.  Jones,  32  B.  45. 

A  direction  that  the  pei'sonalty  is  not  to  vest  iu  a  tenant  in  Direction 
tail  dying  under  twenty-one  will  be  construed  as  referring  to   y^ing  under 
a  tenant  in  tail  by  purchase  under  the  will,  and  will  prevent  ^^• 
the  personalty  from  vesting  in  a   tenant  in  tail  by  purchase 
dying  an  infant.     Christie  v.    Gosling,  L.  R.  1   H.   L.    279  ; 
Hcurri/ngton  v.  Ha/rrington,  L.  R.  5  H.  L.  87. 

If  the  direction  is  that  a  tenant  in  tail  in  possession  who  Direction  as 
dies  under  twenty-one  shall  not  be  entitled  to  the  personalty,  P<>®s®^*^"- 
but  that  the  personalty  shall  belong  only  to  such  person  as 
shall  first  attain  twenty-one  and  become  entitled  to  an  estate 
tail  in  possession  in  the  real  estate,  the  words  ''  in  possession  " 
will  not  be  strictly  construed ;  but  if  a  first  tenant  in  tail  in 
remainder  dies  under  twenty-one,  the  personalty  will  vest  in 
the  next  tenant  in  tail  in  remainder  who  attains  twenty-one. 
F(A^  V.  BumeU,  1  B.  C.  C.  274 ;  4  B.  P.  C.  319 ;  Martdli  v, 
HoUoway,  L.  R  5  H.  L  532. 

If  the  gift  of  the  chattels  is  to  the  person  actually  seised  at  Reference  to 
the  death  of  tenants  for  life,  or  to  the  person  seised  of  the  actual  sion,  *^^ 
freehold  which  is  defined  as  freehold  in  possession,  or  there  are 
other  clear  words  referring  to  actual  possession,  a  tenant  in  tail 
who  dies  before  coming  into  possession  is  excluded.  Potts  v. 
Potts,  3  J.  &  Lat.  353 ;  9  Ir.  E.  577 ;  1  H.  L.  671 ;  Lord 
Sea/rsdale  w.  Curzon,  1  J.  &  H.  40 ;  see  Cox  v.  Sutton,  25  L.  J, 
Ch.845. 

In  such  a  case,  if  the  tenant  for  life  and  the  first  tenant  in 
tail  bar  the  entail,  but  the  first  tenant  in  tail  dies  before  the 
tenant  for  life,  the  chattels  go  to  the  person  who  would  have 
oome  into  possession  if  the  estate  tail  had  not  been  barred. 
Hogg  V.  Jones,  32  B.  45. 

Where  chattels  were  settled  to  go  along  with  real  estate,  and 
the  testator  directed  that  in  a  certain  event  the  personal  estate 
should  go  over  as  if  the  tenant  in  tail  were  dead  without  issue, 

T.W.  Q  Q 
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it  was  Iield  that  the  condition  of  defeasance  applied  to  a  tenant 
in  tail  who  had  barred  the  entail.  In  re  Com/waUis;  Com- 
waUis  V.  Wykeham-Martin,  32  Ch.  D.  388. 

A  declaration  that  no  person  in  existence  at  the  testator's 
death  or  bom  in  due  time  afterwards  should  have  more  than  a 
life  interest  in  the  chattels,  and  so  that  no  person  should  acquire 
an  absolute  interest  till  the  expiration  of  twenty-ouc  years 
after  the  decease  of  all  persons  in  existence  at  the  testator's 
death  and  afterwards  attaining  the  title,  was  held  to  be  void  for 
uncertainty.  In  re  Viscount  Exmouth ;  Exmouth  v.  Praedy 
23  Ch.  D.  158. 

Where  chattels  are  given  to  the  person  or  persons  in  actual 
possession  of  land,  to  go  as  far  as  the  rules  of  law  and  equity 
permit,  but  so  as  not  to  vest  in  any  person  becoming  entitled  to 
an  estate  of  inheritance  who  dies  under  twenty-one,  and  the 
first  tenant  in  tail  in  possession  dies  under  twenty-one,  it  seems 
doubtful  whether  the  chattels  are  carried  on  to  the  next  owner 
within  the  limits  of  perpetuity,  or  whether  there  would  be  a 
lapse.  See  the  opinion  of  Lord  Cairns  in  favour  of  an  intestacy, 
and  of  Lord  Westbury  in  favour  of  the  transmission  of  tbe 
property  within  the  limits  of  pei-pctuity,  in  Harrington  v. 
Harrington,  L.  R  3  Ch.  564 ;  i6.  5  H.  L.  87. 

A  gift  of  chattels  to  the  person  entitled  under  a  deed  of 
entail  to  the  possession  of  a  house  whei*e  the  deed  referred  to 
had  never  been  executed  was  held  to  pass  to  the  person  in 
fact  in  possession  of  the  house.  In  re  Marquess  of  BtUe; 
Marquess  of  Bute  v.  Ryder,  27  Ch.  D.  197. 

When  a  bequest  has  been  made  to  several  persons  as  tenants 
in  common  for  life  with  remainder  to  their  children  and 
there  is  a  subsequent  gift  to  the  same  persons  in  the  safM 
manner  as  the  prior  bequest,  the  second  bequest  will  be 
subject  to  the  same  limitations  for  life  and  remainders  over. 
Milsom  V.  Awdry,  5  Ves.  465  ;  Eames  v.  AnMee,  33  B.  264; 
Smith  V.  GreenhiU,  14  W.  R  912 ;  Giles  v.  Mels(m,  ^  ^ 
6  H.  L.  24. 

In  Sweeting  v.  Prideaux,  2  Ch.  D.  413,  a  subsequent  gift  for 
the  life  of  the  legatee  only ''  in  the  same  manner  in  every 
respect  and  subject  to  the  same  control "  as  the  prior  gift,  was 
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held  on  the  language  of  the  will  to  import  the  limitation  in    Ch^p.  XLIV 
remainder  of  the  prior  gift  to  the  children  of  the  legatee.     See 
Auldjo  V.  WaUctce,  31  B.  193 ;  Re  Smith ;  Baahford  v.  Chaplin, 
45L.  T.  247. 

If,  however,  the  original  gift  is  directed  to  fall  into  the  residue 
in  default  of  children  and  the  residue  is  then  given  to  the  same 
persons  "  in  the  same  manner/*  these  words  will  be  referred,  if 
possible,  to  a  tenancy  in  common  or  separate  use.  Shardey  v. 
BaJcer,  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to  executory 
gifts  over,  a  subsequent  gift  to  be  held  ''  in  the  same  manner  " 
as  the  prior  gift  will  not  import  the  executory  gifts  over  if  the 
words  can  be  referred  to  a  tenancy  in  common.  Lvmley  v. 
RolMna,  13  Ha.  621 ;  and  see  Hare  v.  Hare,  24  W.  R  575. 

A  gift  to  A,  subject  to  the  conditions  in  the  will  named, 
includes  conditions  comprised  in  a  codicil.  Stretton  v.  Fitz- 
gerald, 23  L.  R  Ir.  310,  466. 

The  referential  words  may,  however,  be  strong  enough  to  Gift  by 
import  all  the  limitations  and  restrictions  of  the  preceding  gift.  [i^SDrtTll^the 
Rosa  V.  Ro88,  2  Coll.  269 :  Re  CoUhead,  2  De  G.  &  J.  690 :  Re  limitationn  of 

'  'a  pnor  gift. 

Shirley's  Truste,  32  B.  394 ;  Ord  v.  Ord,  L.  R  2  Eq.  393 ;  JBe 
Lindo  ;  Aakin  v.  Ferguson,  59  L.  T.  462. 

When  there  is  a  gift  to  a  class  of  persons  living  at  a  particular 
time,  and  a  subsequent  gift  to  the  same  class  without  the 
restriction  of  being  alive  at  the  pailicular  time  *^  in  the  same 
manner "  as  the  prior  gift,  this  w^ill  not  cut  down  the  class  to 
take  the  second  gift  Yardley  v.  Yardley,  26  B.  38  ;  Pigott  v. 
Wilder,  26  B.  90 ;  i2e  Wilder' 8  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  eflFect.  Swift 
V.  Swift,  11  W.  R  334 ;  32  L.  J.  Ch.  479. 

For  the  construction  of  a  gift  upon  the  trusts  of  a  settlement 
under  which  appointments  with  hotchpot  clauses  had  been  made, 
see  Smyth-PigoU  v.  Smyth-PigoU,  W.  N.  1884,  149. 

When  property  is  given  upon  the  same  trusts  as  other  property  Beduplication 
which  is  subject  to  a  power  to  raise  a  definite  sum,  the  property  ®     "'^^ 
so  given  by  reference  is  not  subject  to  an  additional  charge  of 
the  same  amount.     Hindle  v.  Taylor,  5  D.  M.  &  G.  677,  599 ; 
Boyd  V.  Boyd,  9  L.  T.  N.  S.  166 ;  2  N.  R  486 ;  Baakett  v.  Lodge, 

Q  Q  2 
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ciLap.XLiY.    23  B.  138;  see  Scmhoume  v.  Barry,  I.  R  11  Eq.  140;  Be 

Bemera ;  Bemers  v.   Calvert,  67  K  T.  849 ;  3  R  153 ;  41 

W.  R  188.    See  Trew  v.  Perpetual  Trust  Co.,  11  T.  L  R.  259. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a  certain 

proportion  of  the  value  of  the  property,  the  power  to  chaige  is 

increased  in  proportion  by  the  value   of  the  added  property. 

Cooper  V.  Macdonald,  16  Eq.  258. 

Gift  to  per-  It  may  be  noticed  that  a  bequest  to  persons  "  before  named " 

named."  may  refer  to  persons  before  mentioned,  and  will  not  without 

more  be  confined  to  persons  expressly  mentioned  by  name.    In 

re  Holmes,  1  Dr.  321 ;  Bnmley  v.  Wright,  7  Ha.  334;  Stdk- 

Hayne  v.  JodreU,  (1891)  A.  C.  304. 

A  gift  "  amongst  my  relations  hereafter  named  "  where  none 
are  subsequently  named  is  void  for  uncertainty.  Crampton  t 
Wise,  58  K  T.  718. 
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CHAPTER  XLV. 

EXECUTORY   TRUSTS. 

Every  tnist  which  requires  a  future  oonveyance  or  settlement    Chap.  XLY. 


is  so  far  executory ;  but  the  mere  fact  that  the  testator  con-  Executory 
templates  a  future   settlement  will   not  justify  the  Court  in  ^™»t«d«ft°«^- 
putting  upon  the  words  of  a  testator  any  other  than  their  legal 
meaning. 

When  the  testator,  though  contemplating  the  execution  of  a 
future  instrument,  declares  the  trusts  upon  which  the  property 
is  to  be  held  by  reference  to  another  instrument,  those  trusts 
are  looked  upon  as  incorporated  into  the  will  and  must  have 
their  ordinary  legal  meaning.  Christie  v.  Qodingy  L.  R 1  H.  L. 
279 ;  see  Viecov/rU  HolmesdaZe  v.  West,  L.  R  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted  in 
the  contemplated  settlement,  the  question  then  is,  "  whether  he 
has  been  his  own  conveyancer,"  in  which  case  the  trusts  declared 
by  him  must  be  literally  followed,  or  whether  the  trusts  declared 
by  him  are  merely  the  headings  of  a  future  settlement,  in  which 
case  they  will  be  so  carried  out  as  to  effectuate  his  intention. 
See  Egerton  v.  Earl  Brownlow,  4  H.  L.  1,  210 ;  Austen  v. 
Taylor,  1  Ed.  361 ;  Amb.  376  ;  BosweU  v.  Dillon,  Dru.  t 
Sug.  291;  In  re  NeUey'a  Trusts,  26  W.  R.  88;  In  re 
ParroU ;  Walter  v.  ParroU,  33  Ch.  D.  274. 

Thus  a  direction  to  purchase  lands  to  be  held  on  the  trusts 
declared  with  respect  to  other  lands  must  be  obeyed  by  literally 
adopting  those  trusts.  Austen  v.  Taylor,  1  Ed  361 ;  Amb. 
376. 

In  marriage  articles  the  purpose  of  the  instrument  is  itself  Distfnction 
sufficient  to  indicate  the  settlor's  intention  that  the  property  is  namage 
to  go  in  strict  settlement,  but  in  a  will  an  intention  that  words  ?^^**  ^^ 
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are  not  to  have  their  strict  meaning  must  appear  from  the 
instrument  itself.  Therefore,  though  the  trust  is  executory,  a 
direction  to  settle  property  on  A.  and  the  heirs  of  his  body : 
Seale  v.  SeaXe,  1  P.  W.  291 ;  Samuel  v.  Samuel,  14  L.  J.  Ch  222 ; 
9  Jur.  222  ;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 
a  proper  entail  to  the  male  heir  by  him,  will  not  cut  down  A.  to 
less  than  an  estate  tail.  Blackburn  v.  Stables,  2  V.  &  B.  367; 
Sweetapple  v.  Bindon,  2  Vern.  536 ;  Harrison  v.  Naylor,  2  Cox, 
247  ;  Randall  v.  DanieiL,  24  B.  193 ;  Marshall  v.  Bausfidd,  2 
Mad.  166 ;  and  see  Jervoise  v.  Duke  of  Northumherlandy  1  J. 
&  W.  599 ;  Lovrry  v.  Lowry,  13  K  R  Jr.  317. 

If,  however,  an  intention  is  manifested  not  to  use  words  in 
their  strict  legal  sense,  the  trust  will  be  executed  so  as  to  effect 
the  general  intention. 

Such  an  intention  is  sufficiently  indicated  if  the  limitation  \b 
to  A.  for  life,  remainder  to  his  heirs  :  Meure  v.  Meure,  2  Att 
265 ;  PapUlon  v.  Voice,  2  P.  W.  471 ;  Stonor  v.  Gurwen,  5 
Sim.  264 ;  Hadwen  v.  Hadwen,  23  B.  551 ;  Basta/rd  v.  Prciy, 
2  Cox,  6  ;  Rochfort  v.  Fitzmaurice,  2  D.  &  War.  1 ;  Trevor  v. 
Trevor,  1  H.  L.  239 ;  by  a  direction  that  the  first  taker  should 
be  unimpeachable  for  waste  :  PapiUon  v.  Voice,  2  P.  W.  471 ; 
Feame,  C.  R  115  ;  by  a  direction  that  he  shall  not  have  power 
to  bar  the  entail :  Leonard  v.  Earl  of  Sussex,  2  Vem.  526; 
Feame,  C.  R  115  ;  or  that  the  property  shall  go  over  if  the  first 
taker  dies  without  issue :  Shelton  v.  Watson,  16  SinL  543; 
Thompson  v.  Fisher,  10  Eq.  207 ;  by  the  insertion  of  a  general 
limitation  to  preserve  contingent  remainders  not  limited  to  a 
life :  VeTiahles  v.  Morris,  7  T.  R  342,  438 ;  Doc  d.  Cmpere  r. 
Hicks,  7  T.  R  433 ;  by  a  direction  that  a  settlement  Jiall  be 
made  as  counsel  shall  advise  and  that  issue  are  to  take  in  succes- 
sion, and  according  to  priority.     White  v.  Carter,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow  if  the  general  scope 
of  the  limitations  shows  that  they  were  not  to  be  literally 
adhered  to.  Parker  v.  Bolton,  5  L.  J.  Cb.  98 ;  DiwMwn  v. 
Bhiett,  I.  R  4  Eq.  469. 

As  to  the  effect  of  a  direction  to  make  a  strict  entail,  see 
Graves  v.  Hicks,  11  Sim.  536 ;  Sealey  v.  StaweU,  I.  R.  2  Eq. 
326. 


WHEN  Shelley's  case  excluded.  599 

An  executory  trust  to  settle  property  upon  such  trusts  as    Chap.  XLV. 
would  correspond  with  the  limit-ations  of  a  barony  granted  by  Direction  to 
letters   patent  to  several  persons  in  succession  and  the   heirs  togowitf^a 
male  of  their  bodies  respectively,  will  be  limited  so  as  to  give  *'*^®* 
them  only  estates  for  life,  the  title  being  inalienable.     Sackville- 
West  V.  ViacourU  Hdmesdale,  L.  R.  3  Eq.  474 ;  ib.  4  H.  L.  543 ; 
Lord  Dorchester  v.  Earl  of  Effimgham,  Sir  Q.  Coop.  319 ;  10 
Sim.  587,  n.;  3  B.  180,  n. ;  Woolmore  v.  Burrows,  1  Sim.  512  ; 
Bankes  v.  Baro^iess  Le  Despencer,  10  Sim.  576. 

It  is  clear  that  where  chattels  are  directed  to  ffo  as  heirlooms  The  words 

"asfarafluie 

with  real  estate  "  as  far  as  the  rules  of  law  and  equity  permit,"  rales  of  law 
these  words  will  not  make  the  trust  executory,  or  enable  the  S^T^ake  a 
Court  to  mould  the  limitations  of  the  personalty.     Christie  v.  *™^*  execu- 
Ooslirig,  L.  B.  1  H.  L.  279  ;  In  re  Johnston  ;  CockereU  v.  Ea/rl 
of  Essex,  26  Ch.  D.  538. 

But  if  such  a  trust  is  executory  the  Court  will  mould  it  so  as  Effect  of  sach 
to  prevent  the  absolute  vesting  of  chattels  in  a  tenant  in  tail  ^e  trust  ^ 
dying  before  coming  into  possession.     See  Lady  Lincoln  v.  e^ecntoiy. 
Dvke  of  Newcastle,  12  Yes.  226,  and  see  per  Lord  Chelmsford 
in  Christie  v.  Gosling^  L.  B.  1  H.  L.  290 ;  SackviUe'  West  v. 
Viscount  Holmesdale,  L.  R  4  H.  L.  543 ;  see  Montagu  v.  Lord 
Inchiqum,  23  W.  R  592. 

If  there  are  shifting  clauses  as  to  the  realty  which  would  be 
void  for  remoteness  as  to  the  personalty,  they  will  be  moulded  so 
as  to  carry  out  the  intention.      MUes  v.  Harford,  12  Ch.  D.  691. 

The  Court  will  caiTy  out  in  strict  settlement  an  executory 
trust  of  family  jewels  directed  to  go  as  heirlooms  to  a  succession 
of  eldest  sons  '^  as  far  as  the  rules  of  law  and  equity  will  permit,'' 
though  unconnected  with  limitations  of  real  estate,  and  will 
insert  provisoes  against  vesting  in  any  person  who  does  not 
become  entitled  to  possession  and  attain  twenty-one.  Shelley  v. 
Shelley,  6  Eq.  540. 

A  gift  to  a  female  legatee,  followed  by  a  direction  to  settle  it  Direction  to 

settle. 

on  her  upon  marriage,  probably  imports  no  more  than  a  separate 
use,  so  that  the  legatee,  whether  married  or  not,  is  entitled  to 
payment  on  her  separate  receipt.  Laing  v.  Laing,  10  SinL  315  ; 
Magrccih  v.  Morehead,  1 2  Eq.  491.  See  Kennerley  v.  K&anerley, 
10  Ha.  160 ;  Mwnt  v.  Glynes,  41  K  J.  Ch.  639. 
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If  the  direction  is  to  make  a  strict  settlement,  but  do  inten- 
tion  is  shown  to  benefit  children,  the  property  will  be  settled 
upon  the  legatee  in  such  a  way  as  to  exclude  her  husband  and 
children.     Loch  v.  Bagley,  4  Eq.  122. 

But  a  direction  to  settle  a  legacy  upon  the  legatee  by  her 
settlement  has  been  held  to  import  the  usual  trusts  of  a  mairiage 
settlement,  including  trusts  for  children.  Duckett  v.  J^ompaon, 
11  L.  R.  Jr.  424. 

If  an  intention  is  shown  that  the  children  of  the  legatee  are 
to  be  benefited,  the  settlement  will  contain  a  power  of  appoint- 
ment in  the  legatee  with  limitations  in  default  of  appoiutment 
in  favour  of  children  who,  being  males,  attain  twenty-one,  or, 
being  females,  attain  twenty-one  or  mairy  as  tenants  in  common. 
Young  v.  Macintosh,  13  Sim.  445 ;  Stanley  v.  Ja^ckmany  23  R 
460 ;  Taggart  v.  Taggart,  1  Sch.  &  L.  84 ;  Cogan  v.  DuffM,  2 
Ch.  D.  44 ;  see  OUver  v.  Oliver,  10  Ch.  D.  765  ;  Eustace,  v. 
Robinson,  7  K  R.  Ir.  83 ;  In  re  Oowan,  17  Ch.  D.  778. 

But  no  power  of  appointment  will  be  given  where  an  intention 
is  shewn  that  the  children  are  to  take  equally.  In  re  Parrott; 
Walter  v.  Pa/rrott,  33  Ch.  D.  274. 

Where  there  is  an  intention  to  benefit  a  husband  or  wife,  the 
husband  and  wife  will  take  a  joint  power  of  appointment  In 
re  Oowan ;  Oovxin  v.  Oowan,  17  Ch.  D.  778. 

If  the  trustees  have  a  discretion  as  to  the  form  of  settlement 
a  power  may  be  inserted  enabling  the  legatee  to  appoint  a  life 
interest  to  a  husband.     CJiarlton  v.  BendaU,  11  Ha  296. 

Where  a  testator  directed  £10,000  to  be  settled  upon  a 
married  daughter ;  "  at  her  death  £8000  of  the  above  sum  to  be 
divided  equally  amongst  her  children,  and  the  remaining 
£2000  to  be  given  to  her  husband,  if  living,"  it  was  held  that 
the  gift  must  be  confined  to  her  then  husband  and  her  children 
by  him.     In  re  Parrott ;  Walter  v.  ParroU,  33  Ch.  D.  274 

But  where  the  testator,  by  a  gift  over  if  the  legatee  died 
''  without  leaving  any  issue  her  surviving "  showed  that  he 
contemplated  children  by  any  marriage  taking,  it  was  held  that 
a  gift  of  a  life  interest  to  the  legatee  s  husband  included  a 
second  husband.    Sash  v.  AUen,  42  Ch.  D.  54. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  and 
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her  issue  to  the  exclusion  of  a  husband,  the  ultimate  trusts  will    Cliap.  XLV. 
be  for  the  appointees  of  the  legatee  by  will  and  in  default  of 
appointment  for  her  absolutely.     Stanley  v.  Jackma/ti,  23  B. 
460. 

A  covenant  in  executory  marriage  articles  to  settle  real  estate 
on  issue  will  be  carried  out  by  successive  limitations  to  the  fii-st 
and  other  sons,  and  so  on.  Dod  v.  Dod,  Amb.  274 ;  Hart  v. 
Middlehurat,  3  Atk.  373 ;  Phillips  v.  James,  13  W.  R  934 ;  In 
re  Ori&r,  I.  R.  6  Eq.  386. 

In  the  execution  of  executory  trusts  by  the  Court  the  question  In  what  cases 
arises  whether  the  tenants  for  life  are  to  be  dispunishable  for  ufe  will  be 
waste  or  not  X^te. 

1.  Where  the  executory  trust  is  in  such  a  form  as  would  give 
the  first  taker  an  estate  of  inheritance,  but  the  general  object  of 
the  trust  can  only  be  effected  by  cutting  down  that  estate  to  an 
estate  for  life,  the  life  estates  are  made  unimpeachable  for 
waste.  LeoTiard  v.  Earl  of  Sussex,  2  Vern.  526  ;  White  v. 
Briggs,  15  Sim.  17  ;  2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the  sup- 
port of  a  title  granted  to  a  man  and  the  heirs  of  the  body,  the 
estate  of  the  first  taker  being  cut  down  to  a  life  estate  in 
execution  of  the  trust,  will  be  dispunishable  for  waste.  Wool- 
Tnore  v.  Burrows,  1  Sinu  512 ;  Bankes  v.  Baroness  Le  Despen- 
cer,  10  Sim.  576;  11  Sim.  508;  SacJcviUe-West  v.  Viscount 
HoVmesdale,  L.  R  4  H.  L.  543. 

A  direction  that  the  trust  is  to  be  executed  in  strict  settle- 
ment without  more,  i.e.,  where  no  estate  for  life  is  expressly 
^ven,  implies  that  the  estates  for  life  are  to  be  dispunishable 
for  waste.    See  Davenport  v.  Davenport,  1  H.  &.  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be  executed 
in  strict  settlement,  powers  which  would  diminish  the  estate 
will  not  be  inserted  under  a  direction  to  insert  the  usual 
powers.  Higginson  v.  Bameby,  2  S.  &  St.  516 ;  see  SackvUU- 
West  v.  Viscount  HoVmesdale,  supra. 

2.  But  if  the  testator  has  expressly,  or  by  reference  to  other 
trusts,  directed  a  life  estate  to  be  given,  the  power  to  commit 
waste  will  not  be  added  to  the  life  estate.  Davenport  v. 
Davenport,  1  H.  &  M.  775. 


602 


EXECUTORY  TRUSTS. 


Chap.  ZLY. 


Restraint 
upon  antici- 
pation. 


What  powers 
will  be  in- 
serted in  a 
settlement 
execnted  by 
the  Court. 


And  if  life  estates  are  directed  by  the  testator  to  be  given, 
the  words  "  in  strict  settlement "  will  not  make  the  life  estates 
dispunishable  for  waste.     Stanley  v.  CouUhurat,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is  in- 
consistent with  a  power  to  commit  waste.  Clive  v.  Clivej  7  Ch. 
433. 

Property  to  be  settled  to  the  separate  use  of  a  married  womaD 
will  be  settled  with  a  restraint  upon  anticipation.  Turner  v. 
Sargent,  17  B.  615;  Stanley  v.  Jachman,  23  B.  450;  Be 
DvmniWa  Will,  I.  R  6  Eq.  322 ;  see  Symonds  v.  Wilkes,  11 
Jur.  N.  S.  659  ;  In  re  ParroU;  Walter  v.  ParroU,  33  Ch.  D. 
274. 

Real  estate  directed  to  be  settled  will  be  settled  as  realty. 
Turner  v.  Sargent,  17  B.  515. 

A  simple  direction  to  settle  will,  it  seems,  authorise  the  in- 
sertion of  powers  of  management,  such  as  powers  of  leasing, 
and  sale  and  exchange.  Turner  v.  Sargent,  17  B.  615 ;  Wise 
V.  Piper,  13  Ch.  D.  848. 

And  where  "  usual  powers  "  are  expressly  authorised,  powers 
of  leasing,  of  sale  and  exchange,  and,  if  necessary,  of  partition 
and  of  leasing  mines  and  of  granting  building  leases,  will  be 
inserted,  but  not  powers  to  confer  personal  privileges  upon 
particular  persons.  PeaJce  v.  Penlington,  2  V.  &  B.  311;  ffitt 
V.  HUl,  6  Sim.  136 ;  see  Duke  of  Bedford  v.  Marquis  of 
Abercom,  1  M.  &  Cr.  312,  p.  334 ;  Higginson  v.  Bam^,  2 
S.  &  St  516;  In  re  Orier,  I.  R  6  Eq.  386. 

Where  certain  powers  are  given  to  tenants  for  life  if  qualified, 
and  if  not  qualified,  to  trustees  for  them,  general  words  will  not 
authorise  powers  of  sale  and  exchange.  Brewster  v.  Angell,  1 
J.  &  W.  625  ;  Horn£  v.  Barton,  Jac.  437. 

And  where  certain  powers  are  given,  general  words  will,  as  a 
rule,  authorise  only  powers  of  a  like  nature  ;  they  will  DOt,  for 
instance,  authorise  the  insertion  of  a  power  to  grant  building 
leases  when  a  power  to  lease  is  expressly  given.  Pearse  t. 
Ba/ron,  Jaa  158. 

The  general  words  may,  however,  be  so  placed  as  to  show 
that  their  generality  is  not  to  be  controlled.  Lindan  v.  Fleet- 
wood, 6  Sim.  152. 
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implication. 

Implication  of  Estates  Tail. 

If  there  is  a  devise  to  A.  simply,  or  to  A  for  life,  followed  by   ChAp.  XLVL 
a  gift  over  in  default  of  issue,  if  these  words  import  an  indefinite  Gift  over 
failure  of  issue,  A.  takes  an  estate  tail.     Machell  v.  Weeding,  8  2defin?te 
Sim.  4 :  Daintry  v.  Daintry,  6  T.  R.  307 ;  In  re  Banks'  Trusts,  fail^w  of 

iflsae. 

2  K.  &  J.  387. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  to  A  The  Court 

simply,  or  to  A,  for  life,  with  a  gift  over  in  default  of  issue,  A.  Mtructively 

win  take  an  estate  tail,  though  there  are  words  which  might  f)^|^  of 

constructively  limit  the  failure  of  issue  within  a  definite  period,  '^^^%  so  as  to 

...  .  prevent  the 

since  this  is  the  only  construction  which  will  carry  anything  to  implication  of 

the  issue.     Wyld  v.  Lewis,  1  Atk.  432  ;  Simrruyns  v.  SirrimoTis, 

8  Sim.  22  (where  the  devise  was  in  effect  to  A  for  life,  and  if 

she  dies  without  issue  over,  the  power  to  appoint  to  issue  being 

merely  discretionary) ;  Butt  v.  ITiomas,  11  Ex.  235 ;  1  H.  &  N. 

109. 

Qtuxre  whether  an  estate  tail  will  be  implied  in  a  person.  Whether  an 
from  a  gift  over  in  default  of  his  issue  simply,  where  no  interest  ^]i  y^  {,„. 
is  given  to  him  by  the  will.     Parker  v.  Tootal,  11  H.  K  143  ;  pliflfro";  ^ 

o  J  »  »  «ift  o?er  m 

see  Walter  v.  Drew,  Com.  Rep.  373.  default  of 

issue  of  a 

And  where,  in  a  devise  to  A.  for  life,  remainder  to  his  children  person  who 
either  for  life  or  in  tail,  an  estate  tail  is  implied  in  A  from  a  J^^j"he  *"^ 
gift  over  in  default  of  issue,  the  estate  tail  so  implied  will  be  in  ^i^* 
remainder,  to  take  effect  after  the  prior  estates  expressly  limited. 
Doe  d.  Bean  v.  HaUey,  8  T.  R.  5  ;  Doe  d.  OaUini  v.  Gallini,  5 
B.  &  Ad.  621 ;  3  Ad.  &  E.  340  ;  Forsbrook  v.  Forsbrook,  L.  R. 

3  Ch.  93 ;  ATidrew  v.  Andrew,  1  Ch.  D.  410. 
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ChMp.  XLVI.        Where  in  a  will  after  the  Wills  Act  lands  were  devised  to  A. 

"  during  his  life  and  to  his  eldest  son  and  his  heirs  in  tail  male; 

and  in  default  of  issue  "  over,  an  estate  in  tail  male  was  implied 

in  A.  subsequent  to  the  estate  in  tail  male  in  his  eldest  son. 

NeviUe  v.  Thacker,  23  L.  R  Ir.  344. 
As  between  And  where  an  estate  tail  is  to  be  implied  either  in  an  ancestor 

fion,  an  estate   or  his  issue,  it  will  be  implied  in  the  ancestor,  so  as  to  take  in 

i^^li^d  i^the  *^®  ^^^'^  ^^°®  ^^.  ^^"®-    ^tkinnon  v.  Barton,  10  H  L  213; 
father.  ForsbrooJc  V.  Forabrook,  eupra. 


Implication  op  Life  Estates. 


Devise  to  the 
heir-at-law 
after  the 
<leath  of  A., 
^ives  A.  a  life 
estate. 


Person  to 
take  on  the 
death  of  A. 
mast  be  heir 
at  date  of 
devise. 

Devise  at  the 
death  of  A. 
to  one  of 
several  co- 
heiresses. 


Devise  at  the 
death  of  A.  to 
the  heir  and 
others. 

Whether  an 


L  As  regardft  Real  Estate. 

If  there  is  a  devise  of  realty  to  the  heir-at-law  after  the 
death  of  A.,  A  will  take  an  estate  for  life  by  implication.  It  is 
evident  that  the  heir  who  would  take  in  case  of  intestacy  is  not 
meant  to  take  immediately,  and  the  only  way  of  canying  oot 
the  testator's  intention  is  to  give  A.  a  life  estate.  ''  A  most 
have  the  thing  devised  or  none  else  can  have  it"  Oard/Mr  v. 
Sheldon,  Vaughan,  259 ;  Tudor,  L.  C.  625. 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives  A  no 
estate  by  implication,  since  the  heir-at-law  may  have  been 
intended  to  take  in  the  meantime.  AapiTuMv.  Petvin,  1  S.  & 
St.  544. 

In  order  that  A.  may  take  a  life  estate  the  person  to  whom 
the  lands  are  given  after  the  death  of  A.  must  be  the  heir-at- 
law  at  the  time  of  the  devise,  and  not  at  the  time  when  the 
devise  takes  effect    Aspi/naU  v.  Petvin,  &wpra. 

Similarly,  a  devise  to  one  of  several  coheiresses  after  the 
death  of  A  gives  A.  a  life  estate.  HiUton  v.  Simpaon,  2  Veni. 
723,  as  stated  in  KiTig  v.  Ringatead,  9  B.  &  C.  218,  p.  228 ; 
see  Rhodes  v.  Rhodes,  7  App.  C.  192. 

The  rule  does  not  apply  where  the  devise  is  to  the  heir 
and  others  after  the  death  of  A.  Ralph  v.  Ca/rrick,  11  Ch.  D- 
873. 

The  express  gift  of  certain  lands  to  A.  does  not  in  itself 
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prevent  him  from  taking  other  lands  by  implication.     See  13  Chap.  XLVI. 

H.  7,  f.  17;  Brook,  Devise,  pi.  52,  cited  in  Gardner  v.  Sheldon,  express  deviae 

Vaughan,  269  ;  Tudor,  L.  C.  625,  631.  peti.r/him 

Therefore,  where  lands  are  devised  to  A.  for  life,  and  after  the  T™  ^^*"^ 

'  Dy  implica- 

death  of  A.  the  lands  previously  devised,  together  with  other  ^on. 
lands,  are  devised  to  B.,  A.  will  or  will  not  take  an  estate  for 
life  by  implication  in  the  other  lands,  according  as  B.  is  the  heir 
or  a  stranger.    AapiTiaU  v.  Petvin,  1  S.  &  St.  544 ;  KiTig  v. 
Rvngstead,  9  B.  &  C.  218 ;  Attwater  v.  Attwater,  18  B.  330. 

But  words  which  taken  in  their  grammatical  sense  are  joint  Distributive 
and  apply  to  the  two  classes  of  property,  will  be  construed  ^herefrd" 
distributively  if  the  intention  of  the  testator  is  manifest  that  ^^  ?onie  of 

vrhicii  A. 

the  lands  not  eaipressly  devised  for  life  are  to  go  to  the  devisees  takes  a  life 
at  once.     Cook  v.  Gerard,  1  Saund.  183,  cit.  9  B.  &  C.  225 ;  ^-^u  at  his 
Simpson  v.  Homsby,  2  Vern.  723 :  Prec,  Ch.  439,  452  ;  Doe  v.  ^^^}^  *o 

'  the  heir. 

Brazier,  5  B.  &  Aid.  64  ;  see  Bhodea  v.  Bhodes,  7  App.  C.  192, 
where  a  devise  after  the  death  of  A.  was  held  under  a  peculiar 
will  to  vest  immediately. 

The  mere  fact  that  provision  has  already  been  made  for  A. 
will  be  an  argument  against  giving  a  life  estate  by  implication, 
and  therefore  in  favour  of  a  distributive  construction.  See 
Stevens  v.  Hale,  2  Dr.  &  Sm.  22 ;  James  v.  Shannon,  L  B. 
2  Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A.  can  be  construed  No  implica- 
as  merely  postponing  the  vesting  in  possession  till  the  death  of  po^^ioiT 
A.,  no  argument  in  favour  of  implication  can  ansa    Bamet  v*  po?*l^»«^^  ti^ 
Ba/met,  29  B.  239. 

And  in  the  same  way,  if  there  is  a  residuary  devise,  so  that  Effect  of  a 
nothing  is  undisposed  of,  there  can  be  no  implication.     Horton  ^*^?»»0' 
T.  Horton,  Cro.  Jac.  74. 


II.  As  rega/rds  Personal  Estate. 

By  analogy  to  the  rule  with  regard   to  real  property,  it  Boi^uestof 
appears  that  if  personal  property  be  given  to  the  next  of  kin;  ^rnext^of^^ 
after  the  death  of  A.,  A.  will  take  a  life  interest  by  implication,  ¥"  ?^^^^  ^•'* 
if  there  is  no  residuary  bequest     Stevens  v.  Hale,  2  Dr.  &  Sm. 
22 ;  Cock  V.  Cock,  21  W.  R.  807 ;  Blackwell  v.  Bull,  1  Kee.  176. 
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Chap.  XLVI. 


Implication 
in  marriage 
settkment. 


Intention  to 
j;iy6  life 
interest. 


Effect  of  a 

residuary 

bequest. 


In  Horton  v.  Horton,  Cro.  Jac.  74,  there  was  in  effect  a 
residuary  bequest  according  to  the  then  state  of  the  law. 

A  life  interest  will  not  be  implied  in  A.  where  the  pei'sons  to 
take  on  his  death  are  not  the  next  of  kin  or  are  the  next  of  kin 
along  with  other  persons  or  are  only  some  of  the  next  of  kin. 
Ralph  V.  Carrick,  11  Ch.  D.  873;  Woodhouse  v.  j^purgfam»49 
L.  T.  97 ;  Greene  v.  Flood,  15  L.  R  Ir.  450 ;  In  re  Springfidd; 
Chamberlin  v.  Springfidd,  (1894)  3  Ch.  603. 

In  order  to  imply  a  life  interest  in  A.  there  must  be  some- 
thing more  than  a  mere  gift  after  his  death.  Some  of  the 
earlier  cases  in  which  a  life  interest  has  been  implied  would 
probably  not  now  be  followed.  See  Roe  v.  Sum/merset,  5  Burr. 
2608 ;  Bird  v.  Hunsdon,  2  Sw.  342  ;  Humphreys  v.  Humfkreys, 
4  Eq.  475. 

In  the  case  of  marriage  settlements  settling  property  on  tbe 
wife  during  coverture  and  providing  for  her  death  daring  the 
husband's  life,  with  limitations  after  the  death  of  the  survivoTi 
but  containing  no  provision  for  the  event  of  the  wife  surviving 
the  husband,  a  life  interest  has  in  that  event  been  implied  in 
tbe  wife.  TunstaU  v.  Trappea,  3  Sim.  312  ;  AUin  v.  CrawAaijit 
9  Ha.  382. 

So  in  wills  after  a  life  interest  to  A.,  with  a  life  interest  in 
certain  events  to  B.,  followed  by  a  gift  over  after  the  death  of 
A.  and  B.,  a  life  interest  hajs  been  implied  in  B.  though  the 
events  did  not  happen.  In  re  Betty  Smith's  Trusts,  L.  B.  1  Eq- 
79  ;  In  re  Blake's  Trust,  3  Eq.  799  ;  see  Isaacson  v.  Van  Goor, 
42  L.  J.  Ch.  193 ;  21  W.  R  156. 

Where  the  testator  s  widow  was  directed  to  carry  on  the 
testator's  business  and  after  his  death  he  directed  his  property 
to  be  divided  among  his  children,  the  widow  took  a  life  interest 
in  the  property  upon  the  general  intention  to  keep  the  family 
together.  BlackweU  v.  Bull,  1  Kee.  176  ;  see  CockshoUv.Codc' 
shott,  2  Coll.  432. 

A  residuary  bequest  or  a  gift  in  default  of  appointment 
where  the  bequest  after  the  life  of  A.  is  made  under  a  power, 
affords  an  argument  against  the  implication  of  a  life  interest 
Cra/rdey  v.  Dixon,  23  B.  512 ;  Henderson  v.  Caiistaile,  o  R 
297. 
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There  is  no  implication  in  favour  of  A.  where  the  gift  is    Chap.  XLVI. 
if  A.  dies  under  twenty-one  or  unmarried,  since  in  such  a  case  Noim^Uca- 
an  absolute  interest  and  not  a  life  estate  would  have  to  be  favoarofA,, 
implied.     James  v.  Shannon^  I.  R  2  Eq.  118;  Harris  v.  Du  Jf^^^^^A 
Pasquier,  20  W.  R  668.  dies  uidcr  21, 
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Implication  op  Absolute  Interests. 

1.  If  there  is  a  gift  to  A.  till  twenty-one  with  a  gift  over  if  he  Gift  to  A. 

till  21   witli  a 

dies  under  twenty-one,  A.  will  take  by  implication  the  fee  or  an  gift  orer  if  he 
absolute  interest  in  personalty,  defeasible   upon  death  under  dies  under  21. 
twenty-one.     TomkiTia  v.  TowJcItis,  cited  1  Burr.  234 ;  Paylor 
V.  Pegg,  24  B.  105  ;  Gardiner  v.  Stevens,  30  L.  J.  Ch.  199  ;  In 
re  Ha/rrison's  Estate,  5  CL  408. 

The  argument  in  favour  of  implication  is  strengthened  if  the 
residuaiy  legatees  or  devisees  are  different  from  those  who 
would  take  under  the  gift  over,  so  that  without  implication  the 
property  would  go  to  different  persons,  according  as  A.  died 
under  or  over  twenty-one.     Cropton  v.  Davies,  L.  R  4  Ex.  159. 

2.  A  simple  gift  to  trustees  in  trust  for  A.  till  he  attains  Gift  till  21. 
twenty-one  will   not  give  A.   the    absolute    interest.     In  re 
Hedley's  Trusts,  25  W.  R  529 ;  see  M'Catcheon  v.  Allen,  5 

L.  R  Ir.  268. 

But  veiy  slight  indications  of  intention  have  been  held 
sufficient  to  give  the  absolute  interest,  though  possibly  some  of 
the  earlier  decisions  may  be  difficult  to  support 

In  some  cases  the  Court  has  found  a  direct  gift  to  the  legatee, 
with  a  superadded  direction  that  it  was  to  be  in  trust  till  he 
should  come  of  age.  Atkinscm  v.  Paice,  1  B.  C.  C.  91 ;  Hale  v. 
Beck,  2  Ed.  229 ;  see  Twnaley  v.  Roch,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  from  a  direc- 
tion that  the  trust  is  to  cease  at  twenty-one,  or  from  a  reference 
to  the  trustees  as  trustees  for  the  legatees.  Peai  v.  PoweU, 
Amb.  387  ;  1  Ed.  479 ;  Wilks  v.  Williams,  2  J.  &  H.  125. 

Or,  again,  an  absolute  interest  has  been  given  because  the 
trustees  are  directed  to  apply  not  only  the  interest  but  the 
produce  till  the  legatees  attain  twenty-one.  Ifewland  v.  Shep^ 
ha/rd,  2  P.  W.  194. 
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Chap.  XLVI.  3.  But  the  implication  will  be  rebutted  if  there  are  cireum- 
EfTect  of  a  Stances  tending  to  show  that  the  person  to  take  till  twoDty-one 
21  for  the*  ^^  ^^t  to  take  an  absolute  interest  if  he  survives  twenty-one ;  if 
^if^^^d^^*™  for  instance,  the  gift  is  to  the  wife  for  her  and  her  son's  support 
another.  till  the  SOU  attains  twenty-one,  and  if  he  dies  under  twenty-one, 

to  the  wife  for  life,  and  then  over.     In  this  case  the  son  did  not 

take  the  whole  interest  till  twenty-one,  and  it  could  therefore 

hardly  be  implied  that  he  was  to  take  the  whole  after  that  age 

to  the  exclusion  of  his  mother.     Fitzhenry  v.  Bonner,  2  Dr.  36. 

No  iinplica-  4.  No  implication  in  favour  of  children  arises  upon  an  abso- 

of^ci^drcn*'*^   lute  gift  of  personalty  to  A.  and  if  he  dies  without  children  over, 

arises  in  a  gift  or  upon  a  gift  to  several  as  tenants  in  common  and  if  any  die 

lutely,  and  if    without  issue  their  shares  to  those  then  living  or  their  children. 

ou/iSl^"    Addison  v.  Busk,  14  B.  459  ;  2  D.  M.  &  G.  810 ;  Cooper  v. 

o^e'^-  Pitcher,  4  H.  A.  486 ;  16  L.  J.  Ch.  24 ;  Doivling  v.  Douiing, 

L.  R.  1  Eq.  442 ;  ih,  1  Ch.  612. 

But  where  there  was  a  gift  of  a  share  of  residue  to  A  fol- 
lowed by  an  accruer  clause  on  his  death  before  the  testator 
''  without  leaving  any  children  lawfully  to  inherit,"  a  gift  to 
children  was  implied.    M^Clean  v.  Simpson,  19  L.  R  Jr.  528. 

Gift  to  A  for  ^'  ^^^  ^^^^  ^^y  implication  in  favour  of  children  arise  if  the 
life,  and  if  he    gift  is  to  A.  for  life  and  if  he  dies  without  children  over.  Oreene 

di«)8  without 

children  over.  V.  Wo/rd,  1   Russ.  262;   BxineUxgh  V.  Romelagh,  12  E  200; 

Sparks  v.  Restal,  24  B.  218  ;  Neighbowr  v.  Thurlow,  28  R  33; 
Re  Hayton's  Trusts,  4  N.  R.  54 ;  Seymov/r  v.  Kilbee,  3  L  R 
Jr.  33 ;  In  re  RatvliTis'  Trusts,  45  Ch.  D.  299  ;  S.  C.  Scaliy. 
BawliTis,  (1892)  A.  C.  342. 

So  in  the  case  of  real  estate,  a  gift  over  in  default  of  issue  of 
A.  following  limitations  to  A.  for  life  with  remainder  to  his  first 
son  for  life,  with  remainder  to  the  first  son  of  the  first  son  in 
tail,  with  remainder  to  every  other  sou  of  A.  successively  for 
like  interests,  will  not  give  the  second  and  other  sons  of  the 
first  son  of  A.  estates  by  purchase.  Monypenny  v.  Dering, 
7  Ha.  568. 

6.  But  though  after  a  gift  to  A.  for  life  the  mere  gift  over  in 
default  of  children  will  not  be  sufficient  to  give  the  children  any 
interest  by  implication,  the  Coui*t  will,  it  seems,  lay  hold  of 
any  indication  of  intention  to  fortify  the  argument  based  upon 
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the  gift  over,  so  as  to  give  the  children  an  interest    In  the    Chap.  XLVL 

former  case,  where  the  absolute  interest  is  given  to  the  first 

takers,  the"  mere  fact  of  a  testator  giving  over  property  in  case 

there  are  no  children  does  not  furnish  any  presumption  on 

which   this   Court  can   act  in  favour  of  his  giving  it  to  the 

children,  if  there  are  any,  as  against  their  parents."     Bowling 

V.  Bowling,  L.  K  1  Ch.  615.    But  where  the  parent  takes  only 

a  life  interest  the  children  can  take  nothing  from  him,  and  at 

the  same  time,  where  the  gift  is  of  a  residue,  the  presumption 

against  intestacy  arises.    It  seems  Ex  parte  Rogers,  2  Mad. 

449,  may  be  supported  on  this  ground ;  see,  too,  Kinsella  v. 

Caffray,  11  Ir.  Ch.  154,  where  the  gift  over  was  not  merely  on 

death  without  issue,  but  upon  such  death,  or  upon  death  leaving 

issue,  and  such  issue  dying  under  twenty-one,  and  Cha/nvp  v. 

Champ,  80  L.  R.  Ir.  62.    See,  however,  Scal^  v.  Rawlins,  (1892) 

A.  C.  342. 

7.  Possibly  where  there  is  a  gift  to  A.  to  dispose  of  among  a  Gift  to  A.  to 
certain  class  by  deed  or  will,  a  life  interest  would  be  implied  in  gjj^g  ^ 

A.     Acheson  v.  Fair,  3  D.  &  War.  527.     See    Williams  v.  certein  class 

at  his  death. 

Roberts,  27  L.  J.  Ch.  177  ;  4  Jur.  N.  S.  18 ;  and  p.  403,  ante. 

8.  A  bare  power  to  appoint  a  sum  of  money  to  a  particular  Bare  power  to 
person  will  not  give  that  person  any  interest  if  the  power  is  not  "P^^"^ 
exercised.    Bull  v.  Vardy,  1  Ves.  Jun.  270  ;  see  Tweedale  v. 
Tweedale,  7  Ch.  D.  633 ;  In  re  Brierley  ;  Brierley  v,  Brierley, 

43  W.  R  36. 

It  would  seem  that  under  a  power  to  select  a  certain  number  power  to 
out  of  a  class  there  is  no  gift  by  implication  in  default  of  ^^^en"^" 
appointment.    See  Carthew  v.  Enraght,  20  W.  R  743. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund  in  the  wide  discre- 
maintenance  of  a  son  or  in  augmentation  of  the  shares  of  the  ^^^, 
other  children,  there  is  no  implied  gift  if  the  trustees  refuse  to 
exercise  their  discretion.     Re  Eddowes,  1  Dr.  &  Sm.  395. 

If  the  power  is  so  framed  as  to  impose  upon  the  donee  the  Powerin 
duty  of  exercising  it,  his  failure  to  do  so  will  not  prejudice  the  JJ^^ 
beneficiaries.      Brown  v.  Higgs,  8  Ves.   561 ;    Burrough  v. 
PhUcox,  6  M.  &  Cr.  72  ;  In  re  Brierley  ;  Brierley  v.  Brierley, 
Bupra. 

And  in  the  ordinary  case  of  a  bequest  for  life  with  power  to  p^^^^  ^ 

T.W.  B  B 
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tenant  for 
life. 


Chap.  XLVI.  the  tenant  for  life  to  appoint  at  his  death  among  a  class,  though 
the  words  in  which  the  power  is  framed  may  not  impose  a  trusty 
it  seems  the  beneficiaries  who  might  have  taken  under  the 
power  will  take  by  implication  in  default  of  appointment 
Ahearne  v.  Aherme,  9  L.  R  Ir.  144.  Healy  v.  Bonnery,  3  Lr. 
C.  L.  213,  would  probably  not  be  followed. 

If  there  is  a  gift  over  in  default  of  objects  of  the  power,  it  is 
clear  that  the  objects  of  the  power  will  take  in  default  of 
appointment.  Butler  v.  Gray,  5  Ch.  26 ;  see  Kdlett  v.  Kelli^^ 
I.  B.  5  Eq.  298.  This  principle  does  not  apply  if  there  is  a  gift 
over  in  default  of  appointment.  Pattison  v.  PoMiaon,  19  B. 
638 ;  Roddy  v.  Fitzgerald,  6  H.  L.  823  ;  and  see  In  re  Jeffery's 
Trusts,  14  Eq.  136  ;  Richardson  v.  Harrison,  16  Q.  B.  D.  85. 

Nor  does  it  apply  where  the  power  is  to  be  exercised  only  in 
events  which  never  happen.  Halfhead  v.  Shepherd,  28  L  J. 
Q.B.  248;  5  Jur.  N.  S.  1162. 

And  there  may  be  words  showing  that  the  power  was  meant 
to  be  merely  discretionary ;  for  instance,  a  statement  that  the 
testator  does  not  by  his  will  make  any  further  provision  for  his 
children,  among  whom  he  empowers  his  wife  to  appoint  certain 
property.     Carherry  v.  McCarthy,  7  L.  R  Ir.  328. 


Cpo88-re- 
maindera 
implied  in 
devise  to 
several  in 
tail,  with  gift 
over  in  de- 
fault of  iasne 
to  take  under 
preceding 
iimitatioDs. 


Where  the 
gift  over  is 
limited  as  a 
remainder  or 
reversion. 


Implication  of  Cross-Remaindebs. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  in 
common  and  the  heirs  of  their  bodies  respectively,  followed  by 
a  gift  over  in  default  of  such  issue,  the  gift  over  takes  effect 
only  in  default  of  all  such  issue  as  would  take  under  the  ante- 
cedent limitations,  and  therefore  cross-remainders  are  implied 
between  the  tenants  in  tail  Doe  d.  Gorges  v.  Webb,  1  Taunt 
234 ;  Powell  v.  HowMs,  L.  R  3  Q.  B.  655 ;  Hanmf(yrd  ▼. 
Hannaford,  L.  R  7  Q.  B.  116.  See  Askew  v.  Askew,  57  L  J. 
Ch.  629  ;  58  L.  T.  472 ;  36  W.  R.  620. 

And  if  the  gift  over  is  limited  not  expressly  in  default  of 
issue,  but  as  a  remainder,  the  same  result  follows.  Doe d  Bur- 
den V.  BurviUe,  2  East,  47,  n. 

The  word  reversion  would  probably  now  be  held  to  have  the 
same  force,  notwithstanding  Pery  v.  White,  Cowp.  777. 
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The  argnments  against  the  implication  of  cross-remainders   Chap.  XLVI. 
founded  upon  the  number  of  the  devisees  and  such  words  as 
severally  or  respectively,  or  the  fact  that  the  whole  is  not  ex- 
pressly given  over,  cannot  now  be  considered  as  having  any 
weight, 

2.  The  result  will  be  the  same  if  the  gift  over  is  in  defeult  of  Gift  over  iu 
issue  to  take  under  the  preceding  limitations,  living  at  the  issue  living  at 
death  of  their  parents.    Maden  v.  Taylor,  45  L.  J.  Ch.  569.        ^^tow- 

8.  It  has  been  said  that  if  cross-remainders   are  provided  whether  the 
between  certain  objects  in  certain  events,  the  implication  of  <J^.^?'*° 
cross-remainders  between  those  objects  in  different  events  does  maindersiii 

•*  ^  ^  certain  events 

not  arise ;  so  that,  for  instance,  if  cross-remainders  are  provided  prevents  the 
between  the  children  of  separate  families  among  themselves,  ofo-oss- 
cross-remainders  would  not  be  implied  between  the  children  of  r®™*^'^*!®"- 
one  family  and  those Jof  the  other.  Cloche's  Case  (Dyer,  330), 
however,  which  is  usually  cited  on  this  point,  is  no  authority 
for  any  such  proposition.  All  that  case  decides  is,  that  cross- 
remainders  cannot  be  implied  in  the  face  of  an  express  limita- 
tion over  in  a  certain  event  with  which  such  an  implication 
would  be  inconsistent.  See  the  remarks  by  the  Lord  Justice 
Turner  in  Atkinson  v.  Barton,  3  D.  F.  &  J.  339.  And  the 
decision  in  Rabbeth  v.  Squire,  19  B.  77 ;  4  De  G.  &  J,  406,  was 
based  on  totally  different  grounds.  The  true  rule  is  laid  down 
by  Turner,  L.  J. : — "  Cross-remainders  are  to  be  implied  or  not 
according  to  the  intention.  The  circumstance  of  remainders 
having  been  created  between  the  parties  in  particular  events  is 
a  circumstance  to  be  weighed  in  determining  the  intention,  but 
is  not  decisive  upon  it**  Atkinson  v.  Barton,  3  D.  F.  &  J.  339 
(reversed  on  appeal,  but  on  different  grounds,  10  H.  L.  313) ; 
see,  too,  Vanderplank  v.  King,  3  Ha.  1 ;  Re  Ridge's  Trusts,  7 
Ch.  665  ;  In  re  Hudson ;  Hudson  v.  Hudson,  20  CL  D.  406, 
where  the  rules  deducible  from  the  cases  are  stated. 

4.  Cross-remainders  will  be  implied  even  though,  as  the  result  Cross- 
of  legal  rules  and  not  of  the  testator's  intention,  the  class  of  [^^  ^^ 
persons  between  whom  they  are  implied  take  different  interests;  ^tween  per- 

f  J  t-  y   SQUg  taking 

if,  for  instance,  some  are  tenants  in  tail,  othei'S  only  tenants  for  different 
life,  with  remainders  to  their  children  in  tail.     VaTiderplank  v. 
KiTig,  3  Ha.  1. 
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Chap.  ZLYI. 

Cross- 
remainders 
implied 
between 
tenants  for 
life. 

Cross- 
remainders 
implied 
between  the 
families 
where  the 
limitations 
are  for  life, 
with  re- 
mainder to 
children. 

Cross-limita- 
tions will  not 
be  implied  so 
as  to  aivest 
vested 
interests. 


Gift  over  of 
contingent 
interests,  if  all 
the  legatees 
die  before  the 
time  of 
vesting. 


5.  Cross-remainders  will  be  implied  in  a  devise  to  the 
children  of  A.,  which  carries  to  them  only  a  life  estate,  with  a 
gift  over  for  want  of  such  issue  of  A.  Ashley  v.  Ashley,  6  Sim. 
358. 

6.  And  where  realty  or  personalty  is  given  to  several  persons 
as  tenants  in  common  for  life  with  remainders  to  their  issue, 
followed  by  a  gift  over  if  all  should  die  without  leaving  issue, 
cross-limitations  between  the  first  takers  and  their  families  will 
be  implied.  Be  Ridge's  Trusts,  7  Ch.  665 ;  Re  Clark,  11 W.  R 
871 ;  see,  too,  Coates  v.  Hart,  3  D.  J.  &  S.  504. 

7.  But  cross-limitations  will  not  be  implied  so  as  to  divest 
vested  interests.  The  implication  arises  from  the  presumption 
against  intestacy,  but  where  there  are  vested  interests  there  can 
be  no  intestacy.  See  Rabbeth  v.  Squire,  19  B.  70 ;  4  De  0.  &  J. 
406 ;  Re  Clark,  11  W.  R  871 ;  Sutton  v.  Sutton,  30  L.  R.  Jr.  251. 

Upon  the  same  principle,  when  the  testator  has  disposed  of 
his  whole  interest  in  realty  or  personalty ;  if,  for  instance,  abso- 
lute vested  interests  have  been  given  to  several  as  tenants  in 
common,  with  a  gift  over  upon  the  death  of  all  in  certain 
events ;  cross-limitations  cannot  be  implied  between  them,  as 
there  can  be  no  intestacy,  and  cross-limitations  would  divest 
vested  interests.  Skey  v.  Barnes,  3  Mer.  334 ;  Bromhead  v. 
Hvml,  2  J.  &  W.  459 ;  Baxtei-  v.  Losh,  14  B.  612 ;  Beaver  ?. 
Nowdl,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  contingent 
with  a  gift  over  upon  the  death  of  all  before  the  interests  vest, 
the  ai'gument  against  an  intestacy  applies,  and  no  aigument  csn 
be  raised  against  cross-limitations  on  the  ground  that  they  would 
divest  vested  gifts,  and  therefore  in  all  probability  cross-limita- 
tions would  be  implied.  Mackdl  v.  Winter,  3  Ves.  236, 536 ; 
Scott  V.  Bargeman,  2  P.  W.  63 ;  2  Eq.  Ab.  542 ;  Gram  v. 
Waters,  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Bargeman  to  be 
overruled.  The  point  in  Beav/mcm  v.  Stock,  2  Ba.  &  Be.  406, 
was  totally  diffei*ent.  It  was  whether  benefit  of  survivorship 
would  be  implied  between  tenants  in  common  taking  vested 
interests,  and  the  incidental  remarks  of  Lord  Manners  cannot  be 
considered  as  overruling  a  case  expressly  approved  by  Lord  St 
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Leonards  in  Vize  v.  StoTiey,  1  Dr.  &  War.  348,  and  followed  in   Chap,  xlvl 
Oravea  v.  Waters. 

As  to  the  circumstances  under  which  cross-remainders  apply 
to  an  accruer  clause,  see  Sutton  v.  SvMon,  30  L.  B.  Ir.  251. 


Implication  by  Recital. 

1.  A  recital,  that  a  person  is  entitled  under  another  instru-  a  recital  that 
ment,  when  he  is  not  in  fact  entitled,  does  not  in  general  amount  enti^i  under 
to  a  gift  by  the  instrument  which  contains  the  recital    Harris  ^otli«r 

instmment. 

V.  Ha/rris,  I.  R  3  Eq.  610 ;   Ci/rcuitt  v.  Perry,  23  B.  275  ;   Re 
Bagot ;  Patau  v.  Ormerod,  (1893)  3  Ch.  348. 

2.  But  a  recital  that  the  testator  has  by  the  very  document  Recital  of  a 
containing  the  recital  made  a  particular  gift,  which  he  has  not  i,y^^^  ^ 
in  fact  made,  is  evidence  of  an  intention  to  confer  the  bounty,  reciting 

instrument. 

Adcums  V.  AdaTOs,  1  Ha.  537. 

Thus  a  gift  alleged  to  be  "  in  addition  "  to  a  prior  gift,  where  Gift  in 
there  is  in  fact  no  such  prior  rift,  is  sufficient  evidence  of  an  in-  ^^tion  to 

*^         ®     '  a  supposed 

tention  to  confer  the  supposed  prior  gift.    Jordam,  v.  Fortescue,  gift. 
10  B.  259 ;  Farrer  v.  St  Catherine's  CoU.,  16  Eq.  24. 

So  a  statement  that  the  testator  does  not  give  a  legatee  a  certain 
sum  because  she  is  absolutely  entitled  to  it,  when  in  fact  it  is  in 
the  disposition  of  the  testator,  amounts  to  a  gift  of  the  sum ; 
Hall  V.  Lietch,  9  Eq.  376 ;  not  followed  in  Haverty  v.  Curtis, 
<1895)  1  I.  R  23. 

But  a  mere  recital  in  a  codicil  of  a  supposed  gift  by  will  will 
not  amount  to  a  gift.    Re  Arnold's  Estate^  33  B.  163, 171. 

3.  In  order  that  rule  2  may  apply  it  must  be  clear  that  there  in  order  that 
is  nothing  in  the  will  to  which  the  recital  can  refer.    SherraU  l^^^^^ 
V.  Oakley,  7  T.  R  492 ;  Smith  v.  Fitzgerald,  3  V.  &  B.  2 ;  ^ft»  it  must 
Mackenzie  v.  Bradbury,  35  B.  617,  620 ;  Nugent  v,  Nugent,  there  is 

I.  R  8  Eq.  78 ;  Ives  v.  Dodgson,  9  Eq.  401.  iSft  may 

4l  Still  less  can  a  gift  be  implied  from  a  recital  when  the  ^^^f* 
effect  of  such  implication  would  be  to  cut  down  a  prior  express  not  cut  down 
gift,  as  from  a  recital  of  a  gift  to  B.  for  life,  remainder  to  his  *J^"^'    -^ 
children,  when  in  £Bu;t  the  prior  gift  was  to  the  children  imme- 
diately.   JBc  iSwii^A,  2  J.  &  H.  594. 
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REVOCATION. 


Chap.  XLvn. 

Revocation 
before  the 
Wills  Act. 


Effect  of  the 
28rd  section 
of  the  Wills 
Act. 


The  section 
docs  not 
applvto  cases 
01  ademption. 


Prior  to  the  Wills  Act  a  devise  was  revoked  if  the  testator 
afterwards  made  a  conveyance  of  the  land  for  any  purpose 
(except  a  mortgage),  though  the  conveyance  was  only  of  the 
legal  estate.  Lord  Lincoln's  Case,  Show.  P.  C.  154 ;  1  Eq.  Ah, 
411,  pi.  1 ;  1  Jarm.,  4th  ed.  147  ;  5th  ed.  128. 

Partition  was  no  exception  to  the  general  rule  where  a  con- 
veyance was  made  to  a  trustee  to  divide,  though,  if  the  partition 
was  effected  by  a  mere  release  to  uses,  there  was  no  revocatioD. 
Orant  v.  Bridger,  L.  B.  3  Eq.  347. 

Now,  by  sect  23  of  the  Wills  Act,  it  is  provided  that  bo  con* 
veyance  or  other  act  made  or  done  subsequently  to  the  execa- 
tion  of  a  will  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of  the  will  with  respect 
to  such  estate  or  interest  in  such  real  or  personal  estate,  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  hi» 
death. 

This  section  applies  to  cases  in  which  a  gift  would  have  been 
formerly  revoked  by  alteration  of  estate,  but  not  to  cases  of 
ademption.  Moor  v.  Raiabeck,  12  Sim.  123 ;  Ford  v.  De  PiynlUs, 
30  B.  572. 

The  subject  of  revocation  of  testamentary  instniments  has 
been  treated  ante,  pp.  35 — 47.  The  cases  upon  revocatioQ  as  a 
question  of  construction  are  so  special  that  they  are  of  little 
use  as  general  authorities,  and  hardly  admit  of  a  satiafisutoy 
classification. 
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The  following  points  may,  however,  be  noticed  : —  Chap.  XLvn. 

1.  To  cut  down  a  previous  gift  it  must  be  reasonably  clear  it  must  be 
that  it  was  meant  to  be  cut  down.    The  rule  is  not  that  the  S^^a7a 
words  of  revocation  must  be  as  clear  as  the  words  of  original  gift,  ^'i®**  ^^ 
See  Randfidd  v.  Randfidd,  8  H.  L.  225 ;  Wallace  v.  SeyTOOv/r,  revoked. 
20  W.  R.  334 ;  Beamish  v.  Beamish,  1  L.  R.  Ir.  501. 

Where  a  testatrix  gave  a  watch  and  sum  of  money  to  A.,  and 
by  codicil,  after  reciting  the  gift  of  the  watch,  revoked  the  said 
legacy  and  declared  that  her  will  should  be  read  as  if  A.'s  name 
had  not  been  inserted  therein,  it  was  held  that  the  legacy  of 
money  was  not  revoked.  Be  Perdval ;  Boote  v.  DvMon,  59 
Ll  T.  21. 

If  property  is  given  to  A.  for  life  with  remainder  for  her 
children,  and  by  a  codicil  all  gifts  in  favour  of  A.  are  revoked, 
the  remainder  to  the  children  remains.  Ghreen  v.  Tribe,  27 
W.  R.  39 ;  47  L.  J.  Ch.  783. 

But  if  the  original  gift  is  to  A.,  followed  by  a  direction  to 
settle  it,  the  gift  **  to  or  in  favour  "  of  A.  is  revoked.  Tabor  v. 
Prentice,  32  W.  R  872. 

Where  property  is  given  to  A  for  life  with  remainders  over 
and  the  gift  to  A.  only  is  revoked,  but  the  property  is  given 
absolutely  to  B.,  the  whole  original  gift  is  revoked.  Murray  v. 
Johnstone,  3  D.  &  War.  143  ;  Fry  v.  Fry,  9  Jur.  894 ;  see  WeUs 
V.  WeUs,  2  W.  R.  6  ;  17  Jur.  1020 ;  Hargreaves  v.  Pennington^ 
12  W.  R.  1047. 

So,  where  there  is  a  gift  to  A.  with  executory  limitations 
over,  and  the  trusts  of  the  will  as  regards  the  gift  to  A.  are 
revoked,  the  gifts  over  are  revoked  as  well,  BovZcott  v.  BovlcoU, 
2  Dr.  25. 

A  revocation  of  all  devises  and  bequests  in  fSaiVOur  of  A.  revokes 
a  special  power  of  appointment  by  will  given  to  A.  In  re 
Brough ;  Currey  v.  Brough,  38  Ch.  D.  456. 

Where,  under  a  special  power  to  appoint  to  her  children,  a 
testatrix  appointed  to  them  and,  upon  the  death  of  one  of  them, 
she  appointed  her  share  to  her  children,  it  was  held  that  the 
appointment  by  the  will  was  not  revoked  by  the  limited 
appointment  by  the  codicil  Duguid  v.  Fraser,  31  Ch.  D. 
449. 
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Cliap.  ZLVn. 

Gifbi  will  not 
be  conaidered 
reroked 
farther  than 
is  necessary. 


Personalty 
given  on 
trosts  of 
realty  which 
are  reroked. 


2.  The  dispoRitions  of  the  will  will  not  be  disturbed  more 
than  is  necessary  to  give  effect  to  a  revocation  by  codicil 

Thus,  where  a  legacy  is  charged  on  real  and  personal  estate 
and  the  charge  on  the  personal  estate  is  revoked  by  a  codicil, 
the  charge  on  the  realty  remains.  Kermode  v.  Macdomdd, 
3  Ch.  585 ;  Leeae  v.  Knight,  12  W.  R  1097. 

Where  a  legacy  is  charged  on  two  funds,  one  of  which  is 
afterwards  by  a  codicil  given  free  from  the  charge,  the  chaige 
remains  on  the  other  fund  and  does  not  abate  in  the  proportion 
of  the  two  funds.     Tatlock  v.  Jenkins^  Kay,  654. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A.,  and  the 
devise  is  afterwards  revoked,  the  charge  remains.  Beckett  v. 
Harden,  4  Mau.  &  S.  1  ;  see  Grice  v.  Funnell,  1  Sm.  &  G.  130. 

A  legacy  which  is  revoked  is  not  set  up  again  because  the 
disposition  in  favour  of  which  the  revocation  is  made  is  incom- 
plete or  incapable  of  taking  effect.  Tupper  v.  Tupper,  1 K  4  J. 
665  ;  NevUl  v.  Boddam,  28  B.  554 ;  Qmnn  v.  BuMer,  6  Eq. 
225 ;  see  Onions  v.  Tyrer,  1  P.  W.  343 ;  2  Vem.  742 ;  Bahr 
V.  Story,  23  W.  R.  147  ;  see  ante,  Ch.  VI.,  p.  40. 

Where  personalty  is  directed  to  go  upon  the  same  trusts  as 
realty,  and  the  trusts  of  the  realty  are  afterwards  revoked  or 
altered,  then,  if  an  intention  can  be  gathered  from  the  will  and 
codicil  to  keep  the  two  classes  of  property  united,  the  limitations  of 
the  personalty  will  follow  the  altered  limitations  of  the  realty. 
Lord  Carrington  v.  Payne,  5  Ves.  404 ;  In  re  Towry's  Settled 
Estate;  DalUis  v.  Towry,  41  Ch.  D.  64;  see  Re  Oibeon,  2  ' 
J.  &  H.  656. 

But  if  no  such  intention  appeai-s,  the  original  gift  of  the  per- 
sonalty  remains.  Lord  Beauderk  v.  Mead,  2  Atk.  167  ;  Darfejf 
V.  Langvxyrthy,  3  B.  P.  C.  359 ;  Agnew  v.  Pope,  1  De  G.  &  J- 
49 ;  Martineau  v.  Briggs,  23  W,  R.  889 ;  Bridges  v.  Strachaf^ 
26  W.  R.  691. 

The  same  principle  applies  if  a  legacy  is  given  to  a  person  to 
bo  ascertained  by  reference  to  trusts  which  are  subsequently 
altered.    In  re  Tovrry*s  Settled  Estate,  supra. 

But  if  the  gift  is  of  money  to  be  laid  out  in  repairing  certain 
premises  and  the  surplus  is  given  to  the  same  persons  to  whom 
the  premises  are  devised  and  this  latter  devise  is  revoked,  the 
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gift  of  personalty  also  fails.     Whitetvay  v.  Fisher,  9  W.  E.  Chap,  jlyh. 
433. 

3.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  of  it  ^^^®^| 
by  a  codicil.    Re  Sinith,  2  J.  &  H.  594 ;  Mann  v.  FvUer,  Elay,  not  revoke  a 
624  ^^ 

Bat  an  erroneous  recital  of  a  gift  does  not  prevent  the  revoca- 
tion of  the  gift  if  the  subsequent  dispositions  are  inconsistent 
with  it  Be  Margitson  ;  Haggard  v.  Haggwrd,  30  W.  R.  920 ; 
31  ib.  257. 

4  An  alteration  in  or  addition  to  a  gift  in  a  will  expressed  to  be  Alteration 
made  upon  an  assumption  of  fact,  which  turns  out  to  be  erroneous,  erroneous 
does  not  take  effect.     Campbell  v.  French,  3  Ves.  321 ;  Doe  d.  ^^^^^^ 
Evans  v.  Evans,  2  Per.  &  D.  378  ;  10  Ad.  &  E.  228  ;  Barclay  v. 
Maskdyne,  Johns.  124 

But  if  the  alteration  or  addition  is  made  because  the  testator 
is  doubtful  whether  some  fact  is  true  or  not,  the  alteration  takes 
effect  A,-0.  v.  Lloyd,  3  Atk.  552 ;  1  Ves.  Sen.  32 ;  A.-O.  v. 
Ward,  3  Ves.  327. 

The  distinction  seems  to  be  not  between  the  fact  and  the 
testator's  belief  in  the  fact,  but  between  a  fact  and  a  possibility 
which  the  testator  is  unable  to  verify,  and  therefore  an  additional 
gift  founded  upon  an  en*oneous  belief  would  fall  under  the 
former  head.     Thorrias  v.  Howell,  18  Eq.  198. 

Inconsistency. 

When  two  clauses  in  a  will  are  absolutely  irreconcileable  the  The  later  of 
later  one  is  to  be  preferred.     Crone  v.  OdeiL,  1  Ba.  &  B.  449  ;  tent  gifts 
3   Dow,   61 ;    Ulrich   v.   Lichfield,   2   Atk.  372 ;   MorraU  v.  ^^  ""^^ 
Sutton^  1  Ph.  533;  Paice  v.  Archbishop  of  CanterbuTy,  14  Ves. 
366. 

But  where  the  testator,  using  a  printed  form  of  will,  made 
two  residuary  gifts,  it  was  held  that  the  first,  which  was  in  his 
writing,  prevailed.  Be  Speiicer ;  HaH  v.  Mansion,  54  L.  T. 
597  ;  34  W.  R  527. 

If  possible  the  Court  will  reconcile  two  dispositions  apparently 
inconsistent  See  Kerr  v.  Baron^s  Clinton,  8  Eq.  462 ;  In  re 
ByvxUer;  Bywater  v.  Clarke,  18  Ch.  D.  17. 
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KEVOCATION. 


Chap.  ZLVn. 

Gift  of  the 
same  property 
to  two 
persons. 


Gift  of  the 
testator's 
whole  estate, 
and  of  a 
residue  in  the 
same  wilL 


Gifts  of  the 
residue  and  of 
the  remainder 
in  the  same 
wiU. 


Gifts  of  aU 
the  testator's 
property, 
followed  by 
^fts  of  ^r- 
tions  of  it 


Thus,  if  the  same  property  is  given  to  two  persons  in  fee  in 
two  different  parts  of  the  will,  they  will  take  as  joint  tenants. 
Pcmimiov/r  v.  YcmUey,  Plow.  451 ;  Bennett's  Case,  Cro.  Eliz.  9 ; 
see  Sherratt  v.  Beniley,  2  M.  &  K.  149, 162. 

This  does  not,  however,  apply  as  between  will  and  codicil. 
Be  Hough's  Estate,  15  Jur.  943 ;  20  L.  J.  Ch.  422 ;  Evm^  t. 
Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without  and  to  another 
person  with  words  of  limitation,  the  latter  will  take  a  fee  in 
remainder.     Gravenor  v.  WatkiTis,  L.  R.  6  C.  P.  500. 

Similarly  where  immediate  interests  in  fee  and  in  tail  or  in 
fee  and  for  life  are  given  in  the  same  lands,  the  devise  of  the 
fee  will  be  construed  as  a  i*emainder  whether  the  devise  of  the 
particular  estate  precedes  the  devise  of  the  fee  or  not  WaUop 
V.  Derby,  Yelv.  209 ;  see  Conqv^est  v.  Conquest,  16  W.  R  451 

In  cases  where  the  whole  personalty  is  given  to  a  person 
absolutely  and  then  there  is  a  gift  of  the  residue  at  her  decease, 
the  earlier  gift  has  been  held  to  be  for  life  only.  Sherratt  ?. 
BenOey,  2  M.  &  K.  149;  Be  Brook's  WiU,  13  W.  R  573; 
Hare  v.  Westropp,  9  W.  R.  689. 

And  the  same  construction  has  been  adopted  where  there 
were  no  words  referring  to  the  death  of  the  first  legatee,  but 
the  gift  was  to  her  children.  In  re  Bagshavfs  Trusts,  24  W.  R 
875 ;  25  W.  R.  659 ;  46  L.  J.  Ch.  567. 

So,  if  a  testator  gives  the  remainder  of  his  property  to  A.  and 
makes  B.  his  residuary  legatee,  B.  will  take  only  lapsed  legacieft. 
Be  Jessop,  11  Jr.  Ch.  424;  Dawes  v.  Bennett,  30  B.  226; 
Kilvington  v.  Parker,  21  W.  R  121 ;  Brietow  v.  Maaefdd,  31 
W.  R.  88. 

But  a  residuary  gift  by  codicil  revokes  a  i-esiduary  gift  by  will 
Earl  of  Hardwicke  v.  Dov^las,  7  C.  &  F.  795. 

Similarly  where  a  gift  of  all  the  testator's  property  is  followed 
by  gifts  of  specific  portions  of  it  or  vice  versd,  both  gifts  may 
take  effect.  CuiJibertv.  Lempriere,  3  Mau.  &  S.  158 ;  Doe  A 
Snojpe  V.  NevUe,  11  Q.  B.  466  ;  Blamire  v.  Oeldart,  16  Vea. 
814 ;  In  re  Arrowsmiih's  Trusts,  8  W.  R  555 ;  2  D.  F.  4  J. 
474 ;  Bobertson  v.  PoiueU,  3  N.  R  433. 

Where,  however,  all  the   testator's   personal  property  wa» 


mCONSISTBNT  CLAUSES.  619 

given  to  his  widow  for  life,  subsequent  legacies  were  held  to  be  Chap.  XLVIL 
not  payable  till  after  her  death.    Burdett  v.  Young,  9  Mod.  93 ; 
6  B.  P.  C.  64. 

As  between  a  will  and  codicil,  however,  the  argument  is  much  ^s  between 

stronger  in  favour  of  revocation.    At  any  rate,  where  a  testator  ^^.^f  ^^ 

by  his  will  distinguishes  between  specific  l^acies  and  residue  argument  is 

and  by  a  codicil  gives  all   his   personal  property,  the  codicil  reyocation. 
revokes  the  specific   legacies   as  well  as  the  residuary  gift. 
Kermode  v.  Macdonaldy  L.  R.  1  Eq.  467 ;  3  Ch.  684. 
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CHAPTER  XLVIII. 


ALTERING    WOEDS— UNCERTAINTY. 


Changing  Words. 


Cliap. 

xLvm. 


'*Or"\i-ill 
not  be 

chaDffed  into 
**ana"  in  a 
condition 
precedent. 


"Nor"  may 
not" 


mean  "or 


"And" 
changed  into 
"or    npon 
the  context 


*'  Fourth  " 
changed  into 
"Fifth." 


The  Court  will  change  a  word  when  it  appears  from  the  con- 
text of  the  will  that  the  word  was  incorrectly  employed  by  the 
testator  in  place  of  some  other  word. 

Several  cases  in  which  "or"  has  been  changed  into  "and," 
and  vice  verad^  have  already  been  mentioned  in  the  discassion 
of  the  construction  of  gifts  over.  It  remains  to  mention  some 
cases  in  which  a  similar  change  has  been  made  in  direct  gifts* 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  two 
events,  "  or  "  will  not  be  read  "  and,"  as  the  result  would  be  to 
make  the  conditions  cumulative  instead  of  alternative.  Hada- 
worth  V.  HawkswortA,  27  B.  1. 

And  it  seems  in  a  condition  precedent  to  vesting  ''nor"  will 
mean  "  or  not,"  if  the  result  is  to  vest  the  gift  in  either  of  two 
events.    Mackenzie  v.  King,  12  Jur.  787  ;  17L.  J,  Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  the  will, 
''  and  "  has  been  read  ''  or,"  so  as  to  vest  a  gift  in  alternative  in 
lieu  of  cumulative  events.  Hawes  v.  Halves,  1  Ves.  Sen.  IS; 
Jackson  v.  Jackson,  1  Ves,  Sen.  216  :  Stapleton  v.  StajAdon,  i 
Sim.  N.  S.  212,  with  which  compaieMalmesburyy.  Malmedfwry, 
31  B.  407  ;  Maynard  v.  Wright,  26  B.  285. 

Upon  the  same  principle  the  Court  has  changed  the  word 
fourth  into  fifth,  where  it  was  clear  upon  the  construction  of  the 
whole  will  that  the  testator  intended  to  refer  to  the  fifth  and 
not  to  the  fourth  schedule.  Hwrt  v.  Tvlk,  2  D.  M.  &  0. 300. 
See  SvHees  v.  Hopkinson,  4  Eq.  98 ;  Smith  v.  Crahtree,  6  Ct 
D.  591 ;  In  re  Northen's  Estate ;  SaU  v.  Pym,  28  Ch.  D.  isa 
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Chap. 

Supplying  Words. 

With  regard  to  supplying  words  in  a  will  the  rule  seems  to  be 
that  where  the  will  as  it  stands  is  clearly  inconsistent,  so  that 
the  choice  lies  between  rejecting  some  portion  of  it  or  supplying 
some  word,  while  at  the  same  time  the  latter  coui*se  will  make 
the  will  consistent,  the  Court  will  be  justified  in  making  the 
necessary  addition.  See  Hope  v.  Potter ^  3  K.  &  J.  206 ;  In  re 
M(yrony,  1  L.  R  Ir.  483. 

Thus,  in  a  devise  to  A.  for  life,  remainder  "  to  the  first  son  of  J^tation  to 

the  second  and 

A.  severally  and  successively  in  tail  male,"  the  devise  will  be  other  sons 
construed  as  to  the  first  and  other  sons  of  A.     Parker  v.  Tootal,  ^^^ 
11  H.  L.  143.    See  Newburgh  v.  Newbv/rgh,  Lord  St.  Leonards' 
Law  of  Property,  367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for  her  life 
in  trust  for  his  children,  followed  by  powers  of  maintenance  and 
advancement  after  the  widow's  death,  with  an  ultimate  gift 
over  after  her  death  in  default  of  children  attaining  vested 
interests,  the  Court  supplied  the  words  ''  and  after  her  death  " 
after  the  words  "for  her  life."  Greenwood  v.  Greenwood,  6  Ch. 
D.  954. 

So,  too,  where  there  was  a  limitation  in  a  settlement  to  the  Limitation  to 
children  of  the  maniage  who  being  a  son  or  sons  should  attain  snpplied^in  a 
twenty-one  years ;  and  if  there  should  be  but  one  such  child,  °*2JJ^n^ 
the  whole  to  be  in  trust  for  such  one  child,  his  or  her  executors 
and  administrators,  and  there  were  powers  of  applying  the  pre- 
sumptive share  of  every  such  child  for  his  or  her  maintenance 
until  his  or  her  share  should  become  vested,  the  Court  held 
daughters  to  be  included  in  the  gifts.     In  re  DanieVs  Settle- 
merat  Trusts,  1  Ch.  D.  375. 

So,  where  property  was  given  upon  trust  for  all  the  childi-en 
of  A«  "  who  being  a  son  or  sons  shall  live  to  attain  twenty-one 
years  or  being  a  daughter  or  .daughters  shall  maiTy  under  that 
age,"  it  was  held  that  the  gift  to  daughters  vested  on  their 
attaining  twenty-one.  Re  Hunt;  Daviea  v.  HetheriTigton, 
62  L,  T.  753. 
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ALTKEING  W0ED8 — UNCERTAINTIT. 


Chap. 

xLvm. 


The  words 
"without 
issue  "  sup- 
plied, so  as 
not  to  divest 
a  prior  estate 
tail. 


AbboUY. 
Middletan, 


In  a  somewhat  similar  case,  where  there  were  limitations  to 
daughters  for  life  with  remainder  to  their  children,  and  the 
limitation  to  the  children  of  one  daughter  was  omitted,  it  was 
supplied  upon  the  general  intention  of  the  will.  In  re  Bedfem ; 
Redfem  v.  Bryning,  6  Ch.  D.  133 ;  see  Re  Smith;  Bashford 
V.  Chaplin,  45  L.  T.  N.  S.  246  ;  MeOor  v.  Daintree,  33  Ch.  D. 
198. 

So  when  there  is  a  gift  to  A.  in  tail,  and  if  he  die  over,  the 
words  "  without  issue "  will  be  supplied  in  the  gift  over  to 
satisfy  the  implied  contingency.    Anon.y  1  And.  33. 

And  in  a  similar  case,  where  there  were  devises  to  several  in 
tail  and  the  interest  of  one  of  the  tenants  in  tail  was  given  over 
to  another,  *'  if  he  died  living  Alice,"  the  words  "without  issiie" 
were  supplied,  there  being  a  gift  over  of  the  whole  upon  death 
of  all  the  tenants  in  tail  without  issue.  Spalding  v.  Spalding, 
Cro.  Car.  185. 

The  extreme  limit  to  which  the  Court  vnll  go  in  supplying 
words  in  such  cases  is  probably  marked  hy  Abbott  v.  MiddUionj 
7  H.  L.  68.  The  gift  there  was  of  personalty  to  the  testator's 
wife  for  life  and  then  to  his  son  for  life  with  renudnder  to  the 
son's  children  and  ''in  case  of  my  son  dying  before  his  mother" 
over.  The  son  died,  leaving  a  child,  and  the  House  of  Lords 
held  (diss.  Lords  Cranworth  and  Wensleydale)  that  the  words 
''  vdthout  children  "  must  be  supplied  in  the  gift  over,  so  as  to 
leave  the  child  of  A.  in  possession  of  the  property. 

However,  if  the  testator  expressly  distinguishes  death  in  the 
lifetime  of  a  tenant  for  life  from  death  without  issue ;  if,  for 
instance,  the  gift  over  is  either  in  the  event  of  death  before  the 
tenant  in  tail  or  in  the  event  of  death  without  issue  at  any 
time,  the  gift  over  must  be  literally  construed.  Eastwood  v. 
Lockwood,  L.  K  3  Eq.  487. 

Where  a  testator  bequeathed  the  remainder  of  his  property 
"  and  any  other  property  of  which  I  may  die  possessed,  and  I 
nominate  my  son  my  executor,"  it  was  held  that  the  residae  was 
undisposed  of.    Driver  v.  Driver,  43  L.  J.  Ch.  279. 
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Caiap. 

Uncertainty.  


If  it  is  impossible  to  ascertain  t^ie  subject-matter  or  the  objects 
of  a  gift,  it  will  be  void  for  uncertainty.  See  Aaten  v.  Aaten, 
(1894)  3  Ch.  260. 

Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much,  or  of  ^  bequest 
a  handsome  gratuity,  is  void.     Peck  v.  Halsey,  2  P.  W.  387 ;  ^^j,^^'^ 
Jubher  v.  Jubber,  9  Sim.  603.    See  Jones  d.  Henry  v.  Hancock,  void. 
4  Dow,  145. 

On  the  other  hand,  if  the  testator  supplies  a  measure  of  the 
bequest,  the  Court  will  ascertain  how  much  ought  to  be 
expended  ;  thus,  a  gift  of  a  sum  of  money  to  an  executor  for 
his  trouble,  or  even  of  a  house  or  garden  to  be  built  at  the 
expense  of  his  executors,  is  ^ood,  and  the  Court  will  fix  the 
amount  Jackson  v.  Hamilton,  3  J.  &  Lat.  702  ;  Edwards  v. 
Jones,  35  B.  474.  See  Magistrates  of  Dundee  v.  Morris,  3 
Macq.  134. 

A  gift  of  501.  or  1002.,  or  of  a  sum  not  exceeding  a  certain  Gift  of  a  snm 
amount,  will  be  construed  in  favour  of  the  legatee  as  a  gift  of  a^rtsSn     ^ 
the  larger  sum.    Scale  v.  Seale,  1  P.  W.  290 ;  Thompson  v.  amount 
Thompson,  1  Coll.  395 ;  Cope  v.  Wilrfiot,  1  ColL  396,  n. ;  Oov^gh 
V.  Bult,  16  Sim.  45. 

Upon  similar  principles  the  gift  of  the  rest  of  a  fund,  if  the  Gift  of  the 
rest  cannot  be  ascertained,  is  void ;  as  in  a  devise  of  such  houses  JJhen  the  rert 
as  she  shall  select  to  A.  and  the  others  to  B.,  where  A  dies  cannot  be 

ascertained. 

before  the  testator.    Boyce  v.  Boyce,  16  Sim.  476 ;  Jeminghaim 
V.  Herbert,  4  Rusa  388. 

For  cases  in  which  the  objects  of  the  gift  were  held  to  be  so 
uncertain  that  the  gift  failed,  see  Buckley  v.  Buckley,  19 
Ij.  R  Ir.  544 ;  Smithwick  v.  Hay  den,  19  L.  Rl  Jr.  490. 
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CHAPTER    XLIX. 


SATISFACTION    AND    ADEMPTION. 


Satisfaction. 


Chap.  XLIX, 

Satisfaction 
of  portions 
by  legacies. 


Satisfaction 
arises  between 
a  gift  and  a 
liaoiUty  to 
give. 

Satisfaction 
and  ademp- 
tion dis- 
tinguished. 


When  a  parent  or  a  person  in  loco  parentis  has  covenanted 
to  pay  a  portion  to  a  child  and  afterwards  gives  a  legacy  of  tbe 
same  or  a  larger  amount  to  that  child,  the  legacy  is  primd 
fade  a  satisfaction  of  the  portion,  and  if  the  legacy  is  of  smaller 
amount  it  is  a  satisfaction  pro  tanto.  Warren  v.  Warren, 
1  B.  C.  C.  305  ;  1  Cox,  41. 

Declarations  by  the  testator  are  admissible  to  rebut  the  pre- 
sumption against  double  portions.  In  re  Tusaaud'a  Edate, 
9  Ch.  D.  363. 

Satisfaction  only  arises  between  a  gift  and  a  prior  liability  to 
give  and  not  between  a  sum  actually  settled  and  a  subsequent 
gift  by  will  or  otherwise.    Samtiel  v.  Ward,  22  B.  347. 

On  the  other  hand,  when  there  is  a  gift  by  will  to  a  child, 
and  the  testator  afterwards  in  his  lifetime  gives  the  child  a  sum 
of  money,  the  bequest  is  adeemed  pro  tanto. 

The  difference  between  the  two  cases  is,  that  in  the  former 
case  the  portion  which  the  testator  has  covenanted  to  pay  can 
only  be  satisfied  \)y  the  bequest  with  the  consent  of  the  objects 
of  the  covenant ;  in  the  latter  case  the  gift  by  will  is  revocable 
and  the  testator  may  substitute  for  it  any  form  of  gift  be 
pleases. 

Again,  in  the  former  case  the  question  whether  the  gift  bj 
will  was  intended  to  be  a  satisfaction  of  the  covenant  is  a  ques- 
tion of  testamentary  intention  ;  in  the  latter  the  question  is  as 
to  the  effect  of  an  act  subsequent  to  the  will,  and  not  as  to  any 
intention  manifested  by  the  will  itself. 
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Lastly,  in  cases  of  satisfaction,  election  must  always  arise ;  in    cautp.  XLg, 
cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is  intended 
to  be  a  satisfaction  of  a  prior  covenant  to  pay  a  portion  is  more 
easily  rebutted  than  the  similar  presumption  in  the  case  of 
ademption. 

Thus,  the  fact  that  the  objects  of  the  gift  by  will  are  not  the 
same  as  the  objects  of  the  covenant,  is  a  stronger  argument 
against  satisfaction  than  against  ademption,  as  the  testator 
cannot  be  supposed  to  have  wished  to  do  by  his  will  what  it 
was  out  of  his  power  to  do,  though,  on  the  other  hand,  the 
argument  is  inconclusive,  since  the  bequest  by  will  may  be 
intended  as  a  satisfaction  with  r^[ard  to  some  of  the  objects  of 
the  covenant,  leaving  such  of  them  as  take  nothing  under  the 
will  to  their  rights  under  the  covenant  See  In  re  Tusaavd's 
Estate,  9  Ch.  D.  363. 

Thus,  a  covenant  to  settle  a  certMn  share  upon  a  son  for  Coyenant  to 
life  and  then  upon  trusts  for  the  benefit  of  his  wife  and  children,   satbtied  by 
is  satisfied  as  regards  the  son  by  a  bequest  to  him  absolutely.   ^^^"^ 
McCarogher  v.  Wkieldon,  3  Eq.  236 ;  see  Bennett  v.  HovMs- 
worth,  6  Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  the  Covenant 
grandchildren,  a  satisfaction  of  a  covenant  to  settle  a  sum  upon  ^mainder^ 
a  daufifhter  and  her  husband  for  their  lives  and  the  life  of  the  satisfied  by 

^  immediate 

survivor,  remainder  to  their  children  as  they  should  appoint,  bequest. 
and  in  default  of  appointment  to  the  children  equally.    Campbell 
v.  Campbell,  L.  R.  1  Eq.  383. 

The  fact  that  legacies  to  the  testator's  widow  are  declared  to  Legacies  in 
be  in  lieu  of  her  claim  under  the  settlement  will  not  rebut  the  ,J^^er  the^* 
presumption  against  double  portions  in  the  case  of  legacies  to  settlement. 
children  without  any  such  declaration.    Ackworth  v.  Ackworth, 
cited  3  Ves.  627 ;  1  B.  C.  C.  307,  n, ;  MovZson  v.  MovZson, 
1  B.  C.  C.  83  ;  see,  too,  Finch  v.  Finch,  1  Ves.  Jun.  534,  where 
the  legacy  was  expressed  to  be  for  a  portion. 

The  presumption  of  satisfaction  may  be  rebutted  by  the  Satisfaction 
difiEdrence  in  the  thing  given  by  the  will  and  covenanted  to  be  the  differonce 

.  .|^  between  the 

seiuea.  snbject-matter 

a,  Tlios,  a  devise  of  land  is  no  satisfaction  of  a  covenant  to  ^^^^ 
T.w.  s  s 
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pay  money,  unless  the  lands  are  expressly  estimated  by  the 
testator  in  money.  OoodfeiLow  v.  Burchett,  2  Vem.  298 ;  5«i- 
gough  V.  WalkeTy  15  Ves.  607;  see  In  re  Lawes;  Lawes  v. 
Lawea,  20  Ch.  D.  81 ;  In  re  Vickera  ;  Vickera  v.  Vickers,  37 
Ch.  D.  525. 

But  the  fact  that  the  gift  by  will  is  of  a  share  of  residue  will 
not  prevent  the  gift  being  a  satisfaction  of  a  portion.  Lady 
Thynne  v.  Earl  of  OlengaU,  2  H.  L.  131. 

h  A  contingent  legacy  is  no  satisfaction  of  a  vested  portioD. 
BeUasis  v.  Uthwaitf  1  Atk.  426 ;  Haribury  v.  Hanbv/ry,  2  B, 
C.  C.  352 ;  Pierce  v.  Locke,  3  Jr.  Ch.  205,  215. 

The  presumption  of  satisfaction  will  not  be  rebutted  by  slight 
differences  between  the  covenant  and  the  will ;  as,  for  instance, 
differences  in  the  mode  of  payment,  the  covenant  being  to  pay 
on  the  widow's  death,  the  will  within  three  months  of  her  death. 
Sparkea  v.  Cator,  3  Ves.  530 ;  Copley  v.  Copley,  1  P.  W.  146; 
see  BethelZ  v.  Abraham,  22  W.  R  746 ;  In  re  BaUereby'sEdatf^ 
19  L.  R.  Jr.  369. 

Or  by  the  fact  that  the  covenant  contains  a  provision  for 
children  dying  before  their  portions  are  payable  and  the  will 
does  not.     Hindchdiffe  v.  Hinchdiffe,  3  Ves.  516. 

Or  that  the  settlement  gives  a  power  to  the  husband  and  wife 
jointly,  while  the  will  gives  it  to  the  wife  alone.  Lady  Tkynt/t 
V.  Earl  of  GlengaU,  2  H.  L.  131 ;  RuaeeU  v. St  Aubyn,2CLD- 
398 ;  Romaine  v.  Onslow,  24  W.  R.  899. 

Or  that  the  settlement  is  upon  children  of  the  daughter  by  a 
particular  marriage,  whereas  the  gift  by  will  is  to  all  the 
children.  Lady  Thynne  v.  Earl  of  GlengaU,  2  H.  L.  181 ; 
Russell  V.  St.  Aubyn,  2  Ch.  D.  398. 

A  restraint  upon  anticipation  wiU  not  rebut  satis&ction,  nor 
will  the  fact  that  the  will  gives  a  remainder  to  children  in  fee, 
the  covenant  being  to  them  in  tail.  WeaU  v.  Rice,  2  R  &  M. 
261. 

Nor  will  the  fact  that  the  gift  by  will  gives  the  wife  the  first 
life  estate,  whereas  the  covenant  gives  it  to  the  husband. 
Russdl  V.  St  Aubyn,  2  Ch.  D.  398 ;  Romaine  v.  Ondaw,  24 
W.  R  899. 

Nor  the  fact  that  the  life  estate  given  to  the  husband  by  the 
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will  is  determinable  on  bankruptcy  or  alienation,  there  being   Cl>^p.  XLIX. 
no  such  liability  to  determine  in  the  covenant     RusseU  v.  8t 
Aubyn,  2  Ch.  D.  398/ 

The  omission  from  the  will  of  a  life  interest  to  the  husband, 
who  took  the  second  life  interest  under  the  covenant^  has  been 
held  not  to  rebut  the  presumption  of  satisfaction.  Mayd  v. 
Fi<?W,  3  Ch.  D.  587. 

But  a  legacy  to  a  daughter  for  life  for  her  separate  use  and  what  amount 
after  her  decease,  in  case  her  husband  should  be  living,  for  such  ^  gnffiden? 
persons  exclusive  of  her  husband  as  she  should  appoint,  and  in  *®J^t| 
case  he  should  die  in  her  lifetime  to  her  appointees,  is  not  a 
satisfaction  of  a  covenant  to  settle  on  trust  to  pay  a  part  to  the 
daughter  for  pin-money  and  the  rest  to  the  husband  for  life, 
and  if  the  daughter  survive  him  to  her  for  life,  remainder  to 
the  children  of  the  marriage  as  she  shall    appoint      Lord 
Chichester  v.  Coventry,  L.  R  2  H.  L.  71 ;  see  Lewis  v.  Lewis, 
I.  R.  11  Eq.  110,  340. 

Nor  is  a  legacy  to  a  daughter  for  life  to  her  separate  use 
without  power  of  anticipation  with  remainder  to  her  children,  a 
satisfaction  of  a  covenant  to  settle  upon  such  trusts  as  the 
daughter  should  with  the  consent  of  trustees  appoint,  and 
subject  thereto  for  the  daughter  and  her  husband  successively 
for  life,  remainder  for  the  children  and  in  default  of  children 
for  the  husband  absolutely.  In  re  Tu8savd*8  Estate,  9  Ch.  D. 
363. 

It  seems  that  a  direction  in  the  will  to  pay  debts,  or  debts  Direction  to 
and  legacies,  would  not  alone  rebut  the  presumption  of  satis-  ^^        ' 
faction,  though  great  stress  has  been  laid  upon  it,  and,  coupled 
with   other   circumstances,   it    will  have  that    effect      Lord 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71 ;  Paget  v.  Grenfell, 
6  Eq.  7 ;  Bennett  v.  Houldsworth,  6  Ch.  D.  671. 

And  where  a  testator  charged  his  real  estates  with  an 
annuity  to  his  second  son  and  by  will,  after  making  legacies 
to  the  second  son  fai*  exceeding  the  value  of  the  annuity, 
devised  the  estates  in  strict  settlement  ''subject  to  the 
charges  and  incumbrances  thereon,"  it  was  held  that  the  pre- 
sumption of  satisfaction  was  not  rebutted,  although  at  the 
testator^s  death  the  estates  were  subject    to  one   mortgage 

s  s  2 
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Ch^p.  XLix.  only  in  addition  to  the  annuity.  Montagu  v.  Earl  of  SandwiA^ 
32  Ch.  D.  625. 

Again,  when  the  poiiion  covenanted  'to  be  paid  is  in  the 
nature  of  a  debt  due  to  the  husband  or  the  trustees  of  the 
settlement,  the  presumption  of  satisfaction  is  more  easily  re« 
butted. 

Thus,  in  Hall  v.  HiU,  1  D.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the 
husband  on  the  marriage  of  the  daughter.  See,  too,  Lord 
Chichester  v.  Coventry,  supra. 


Express 
declaration 
that  legacies 
are  to  be  in 
satisfaction. 


Whether 
provision  by 
wiU  is  an 
adyancement 
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tor's lifetime. 


Satisfaction  in  the  case  of  Strangers. 

In  the  case  of  gifts  by  strangers,  there  is  no  presumption 
against  double  portions,  and  a  question  of  satisfaction  can  oniy 
arise  apon  the  express  declaration  of  the  donor,  that  subsequent 
gifts  by  him  are  to  go  in  satisfaction  of  what  he  has  given  by 
the  instrument  containing  the  declaration. 

In  such  cases  the  question  has  arisen  whether  a  provision  by 
will  is  to  be  considered  an  advancement  in  the  lifetime  of  the 
testator. 

There  can  be  no  doubt  that^  where  there  is  a  declaration  that 
gifts  made  by  a  father  "  in  his  lifetime  or  by  his  will,"  or  *"  in 
his  life  or  at  his  death,"  are  to  go  in  satisfaction,  provision  bj 
will  would  be  included  in  these  words.  PapiUon  v.  PapUicfn^ 
11  Sim.  642  ;  Ricknian  v.  Morgan,  1  B.  C.  C.  63;  2  R  G.  C. 
393. 

But  there  is  no  such  rule  as  that  supposed  to  have  been  lud 
down  by  Lord  Eldon  in  Leake  v.  Leake,  10  Ves.  476,  p.  488,  that 
a  provision  by  will  is  to  be  considered  as  an  advancement  in  the 
lifetime  of  the  party.  Whether  it  is  or  is  not  depends  on  the 
language  of  the  declaration. 

Thus,  a  declaration  that  if  the  father  should  during  his  lif<d 
advance  or  pay  any  sums  for  the  benefit  of  his  children,  the 
sums  so  advanced  should  be  taken  pro  tanto  in  satisfaction  of 
the  portions  of  his  children,  will  not  include  gifts  by  will 
Cooper  V.  Cooper,  8  Ch.  813;  see  Douglas  v.  Willes,  7  Hjl  318, 

Though,  on  the  other  hand,  the  words  may  be  largs  enough 
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to  include  provision  by  will ;  where,  for  instance,  the  proviso  is,    Chap.  XLix. 
if  the  father  should  have  bestowed  or  given  portions  to  his 
children  on  their  mamage,  '*  or  otherwise  provided  for  them," 
Leake  v.  Leake,  10  Ves.  477. 

And  the  words  "  settle,  give,  or  advance  "  have  been  held  to 
include  provision  by  will.  Onslow  v.  Michelle  18  Vea  490 ;  see, 
too,  Oolding  v.  Haverjleld,  13  Pr.  693 ;  M'CL  345  ;  Fazakerley 
V.  Odlibrandy  6  Sim.  691 ;  but  the  authority  of  these  cases 
roust  be  looked  upon  as  doubtful  since  Cooper  v.  Cooper. 

A  devise  of  lands  is  not  within  a  proviso  that  sums  of  money 
Advanced  are  to  be  taken  in  satisfaction,  nor  is  a  gift  to  the 
trustees  of  the  marriage  settlement  of  the  donee,  and  not  the 
donee  personally.  See  Lord  Romilly's  judgment.  Cooper  v. 
Cooper,  6  Ch.  820,  n. 

Where  sums  advanced  are  directed  to  be  taken  in  satisfaction.  Declaration 

^hali  advances 

unless  the  contrary  is  directed  in  writing  by  the  person  making  are  to  be  in 
the  advance,  the  declaration  to  the  contrary  need  not  be  express,  J^^^^' 
but  may  be  gathered  from  the  general  terms  of  the  instrument  contranr  is 
by  which  the  advance  is  made.     Leake  v.  Leake,  cited  18  Ves.  writing. 
494 ;  Fazakerley  v.  GeUibraTid,  6  Sim.  591. 

Satisfaction  of  Debts. 
The  doctrine  of  satisfaction   also   applies  to  a  leiracy  to  a  Legacy  of 

^^  ®     "^  equal  or 

creditor.     In  such  a  case  the   legacy,  if  of  equal  or  greater  greater 
amount,  is  primd  facie  considered  a  satisfaction  of  the  debt  ^t^Ji^ion  of 
Talhot  V.  Shrewsbwry,  Prea  Ch.  394 ;  Fowler  v.  Fowler,  3  P.  *  ^«^*- 
W.  363. 

The  general  rule  has,  however,  been  so  often  disapproved  of, 
and  has  been  held  to  be  excluded  by  such  slight  indications  of 
intention,  that  it  is  of  small  practical  importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at  the  The  debt  must 

CTlflt  ftt  thfi 

date  of  the  will.     Cranmer*8  Case,  2  Salk.  608;   Thomas  v.  date  of  the 
Bennett,  2  P.  W.  343 ;  Phmkett  v.  Lewis,  3  Ha.  330.  ^^• 

It  is  immaterial  that  the  testator  afterwards  pays  the  debt. 
In  re  Fletcher ;  GiUings  v.  Fletcher,  38  Ch.  D.  373. 

b.  The  testator  must  have  been  certain  at  the  date  of  the  The  debt 
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will  that  a  debt  was  due  and  to  whom  it  was  due^  and  therefore 
a  mere  liability  on  a  current  account,  or  on  a  negotiable  iastni- 
ment,  such  as  a  bill  of  exchange,  will  not  be  satisfied  by  a  legacy. 
RoAJulina  v.  Powell^  1  P.  W.  297  ;  Carr  v.  Eastabrooke,  3  Ves. 
561 ;  Buckley  v.  BucJdey,  19  L.  R  Jr.  544. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes  no 
difference.     Edmunds  v.  Low,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy  debts : — 
a.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a  debt 

Cran7iier*8  Case,  2  Salk.  508 ;  Atkinson  v.  Wehh,  2  Vem.  478; 
Eastwood  V.  Vinke,  2  P.  W.  614 ;  Gee  v.  Liddell,  35  B.  621 ; 
see  Riclvardson  v.  Elphi/nsUme,  2  Ves.  Jun.  463 ;  Beade  t, 
Reade,  9  L.  R  Ir.  409. 

6.  Nor  is  a  gift  of  residue.  Barrett  v.  Beckford,  1  Ves.  Sen. 
519 ;  In  re  KeogKs  Estate,  23  L.  R  Ir.  257. 

c.  Nor  is  a  gift  of  a  contingent  legacy.  Tolson  v.  CoUins,  4 
Ves.  482  ;  Mathews  v.  Matliews,  2  Ves.  Sen.  635. 

3.  Satisfaction  is  also  rebutted  by  the  difference  in  the  natare 
of  the  legacy  and  the  debt. 

a.  As  where  the  debt  is  by  bond  and  the  testator  devises 
land.  Eastwood  v.  Vinke,  2  P.  W.  614;  Richardson  v. 
Elphinstone,  2  Ves.  Jun.  463. 

b.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  for 
instance,  the  legacy  is  payable  in  six  months,  the  debt  in  one : 
Haynes  v.  Mico,  1  B.  C.  C.  129 ;  Deveze  v.  Fontet,  1  Cox,  188; 
Adams  v.  Lavender,  M*C1.  &  Y.  41 ;  or  the  legacy  is  payable 
half-yearly,  the  debt  quarterly  :  Atkinson  v.  Webb,  Prec.  Ch. 
236  ;  if  the  debt  is  secured,  the  legacy  not :  Wood  v.  Wood,  7 
B.  183  ;  or  the  debt  is  a  first  charge,  the  legacy  not :  JJofcs  v, 
Darell,  3  B.  325 ;  if  the  debt  is  to  the  separate  use,  the  legacy 
not.  Bartlett  v.  GiUard,  3  Buss.  149 ;  Rowe  v.  Rowe,  2  De  0. 
&  S.  294 ;  Fourdrin  v.  Gowdey,  3  M.  &  K.  409 ;  but  see  Atkiti- 
son  V.  Littlewood,  18  Eq.  595. 

And  an  annuity  given  by  will,  and  therefore  not  payable  till 
a  year  after  the  testator's  death,  is  not  a  satisfaction  of  a 
covenant  to  pay  an  annuity  by  half-yearly  payments.  /«^ 
Dowse  ;  Dowse  v.  Glass,  50  L.  J.  Ch.  286  ;  see  In  re  Horlock ; 
CaLJwm  v.  Smith,  W.  N.,  (1895)  36. 
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c.  Sums  held  on  trust  for  a  tenant  for  life  are  not  satisfied  by   Chap.  XIIX. 
legacies  of  those  amounts  to  the  tenants   for  life  absolutely. 

Fairer  v.  Park,  3  Ch.  D.  309. 

d.  If  the  legacy  is  expressed  to  be  given  in  satisfaction  of  I^cy  ii^  ^^^ 
dower.    Pinchin  v.  Simma,  30  B.  119 ;  Olover  v.  Hartcv/p,  34 

B.  74. 

6.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  and  the  Debt  due 

legacy  is  given  to  another,  is  a  circumstance  to  be  considered,  ^f  tnwtMs, 

but  apparently  not  alone  decisive.    Pinchin  v.  Siirmis,  30  B.  ^®*^  ^ 
119;  Smith  v.  Smith,  3  Giffi  121 ;  and  see  Atkinson  v.  Little- 
wood,  18  Eq.  595. 

4.  The  presumption  will  be  rebutted  by  a  direction  to  pay  Direction  to 

,  ,  pay  debts  and 

"debts  and  legacies."     Chancey'a  Case,  1   P.  W.  408;  Leih-  legacies. 
bridge  v.   Thv/rlow,  15  B.  334 ;    Richardson  v.  Ghreese,  3  Atk. 
66 ;  Field  v.  Mostin,  2  Dick.  543  ;  Jefferies  v.  MicheU,  20  B.  15 ; 
Hassell  v.  Hawkins,  2  Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtor,  whose 
debt  is  incurred  subsequent  to  the  will,  receives  a  legacy  by  a 
codicil.     Oaynon  v.  Wood,  1  P.  W.  409,  n. 

Whether  a  debt  payable  within  three  months  of  the  testator's 
decease  would  be  within  the  direction  to  pay  debts  seems 
doubtful.  In  Wathen  v.  Smith,  4t  Mad.  325,  it  was  held  not ; 
on  the  other  hand.  Lord  Romilly,  in  Cole  v.  Willard,  25  B. 
568,  disapproved  of  this  decision.  See,  too,  Atkinson  v.  Little- 
wood,  18  Eq.  595. 

6.  A  direction  to  pay  "  debts  "  only  rebuts  the  presumption  Direction  to 
of  satisfaction.     Horlock  v.  Wiggins ;  Wiggins  v.  Horlock,  39  ^^        ' 
Ch.  D.  142 ;  In  re  Huish ;  Bradshaw  v.  Huish,  43  Ch.  D.  260, 
not  following  Edmunds  v.  Low,  3  K.  &  J.  318. 

6.  Where  the  document  creating  the  debt  and  the  will  are  Debt  and 
nearly  contemporaneous,  the  presumption  of  satisfaction  is  much  temporaneoua. 
more  easily  rebutted.    Horlock  v.  Wiggins ;  Wiggins  v.  Hor* 
lock,  39  Ch.  D.  142. 

Ademption. 

As  ademption  arises  from  acts  subsequent  to  the  will,  thei*e 
can  be  no  expression  of  intention  contained  in  the  will  as  to 
whether  a  subsequent  gift  was  meant  to  be  an  ademption  or 
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not ;  the  question  is,  therefore,  not  properly  within  the  limitB  of 
the  present  treatise.  For  the  sake  of  convenience,  however,  it 
may  be  useful  to  notice  a  few  of  the  moi*e  important  points 
arising  with  reference  to  this  subject 

I.  A  bequest  to  a  child  or  person  to  whom  the  testator  }m 
placed  himself  in  loco  parentis  is  adeemed  by  a  subsequent  gift 
to  the  legatee  in  the  testator's  lifetime,  unless  the  nature  of  the 
two  gifts  is  so  different  as  to  rebut  the  presumption.  Leighiov 
V.  Leighton,  18  Eq.  459 ;  see  Boyd  v.  Boyd,  4  Eq.  305 ;  Taylor 
V.  Taylor,  20  Eq.  156 ;  In  re  Lacon ;  Lacon  v.  Lacon,  (1891) 
2  Ch.  482. 

A  gift  of  less  amount  than  the  legacy  is  an  ademption  pro 
tanto.    Pyra  v.  Lockyer,  5  M.  &  C.  29. 

For  the  purposes  of  ademption  the  value  of  the  advance  is  to 
be  taken  as  at  the  time  it  was  made.  Watson  v.  Watson^  33 
B.  576. 

For  the  mode  of  valuing  annuities,  see  Hatfield  v.  Mind,  8 
Ch.  D.  136. 

Ademption  applies  as  well  to  a  gift  of  residue  as  to  general 
legacies,  though  in  the  case  of  residue  it  will  be  applied  only 
between  children  against  a  child  in  favour  of  a  child,  and  not  in 
favour  of  a  stranger.  Montefiore  v.  OuedaUa,  1  D.  F.  &  J.  93 ; 
Meinertzagen  v.  Walters,  7  Ch.  670. 

Differences  in  the  time  of  payment  of  the  legacy  and  the 
portion  are  immaterial.  Hartopp  v.  Hartopp,  17  Ves.  184; 
Stevenson  v.  Masson,  17  Eq.  84. 

Advances,  however,  for  some  particular  pui'pose,  as  to  bny  a 
wedding  outfit  or  small  occasional  presents,  or  even  a  smill 
annual  allowance,  will  not  adeem  legacies  by  will  Ba,v€M- 
croft  V.  Jones,  32  B.  669;  Watson  v.  Watson,  33  R  574; 
Schofield  V.  Heap,  27  B.  93 ;  see  Hatfield  v.  Minet,  8  Ch.  D. 
136. 

As  in  the  case  of  satisfaction  the  presumption  of  ademption 
may  be  repelled  by  the  difference  in  the  subject-matter  of  the 
two  gifts. 

There  will  be  no  ademption  if  the  legacy  is  certain  and  the 
gift  is  contingent.  Spinks  v.  Rofrms,  2  Atk.  493 ;  Crompton  v. 
Sale,  2  P.  W.  553. 
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But  a  legacy  of  residue  may  be  adeemed  by  the  gift  of  a    Chap,  xiix. 
share  in  a  business.    In  re  Vickers ;  Vickera  v.  VicherSy  37  Ch.  Le^y  of 
D.  525 ;   In  re  Lawes ;  Lawes  v.  Lawes,  20  Ch.  D.  81  ;  not  adeemed  by 
following  Holmes  v.  Holmes,  1  B.  C.  C.  555.  S^b^^i^^ 

And  the  presumption  is  not  rebutted  by  the  fact  that  some 
benefits  are  given  to  the  testator  by  the  transaction  relied  on  as 
an  ademption.    In  re  Vickers,  sv/pra. 

But  the  presumption  may  be  rebutted  if  the  gift  to  the  child 
is  partly  intended  as  remuneration  for  past  or  future  services. 
In  re  Lacon ;  Lacon  v.  Lacon,  (1891)  2  Ch.  482. 

A  bequest  of  a  sum  of  money  to  a  child  absolutely  is  adeemed  A  legacy  is 

adeemed  bv 

by  the  subsequent  settlement  of  that  or  a  larger  amount  on  the  a  subsequent 
marriage  of  the  child  ;  if  a  smaller  amount  is  settled,  it  is  an  ^**^®™®^i*- 
ademption  pro  tanto.     Lord  Durham  v.  Wharton,  3  CI.  &  F. 
146  ;  Stevenson  v.  Masson,  17  Eq.  78  ;  Edgeworth  v.  Johnston, 
I  R  11  Eq.  326. 

And  even  if  the  legacy  be  given  to  the  child  for  life  with 
remainder  to  her  children,  a  subsequent  gift  to  her  absolutely 
is  an  ademption.    Kirk  v.  Eddowes,  3  Ha.  509. 

But  where  there  is  a  substitutional  gift  to  the  issue  of  a  child  Advance  to  a 

J   .        .  ,     .      .  child  will  not 

dying  m  the  testators  lifetime,  a  subsequent  advancement  to  a  adeem  a 
child  who  dies  in  the  testator's  lifetime  leaving  issue  will  not  bequest* to  his 
operate  as  an  ademption  of  the  gift  to  the  issue.  Rose  v.  Rogers,   ^^^^* 
39  L.  J.  Ch.  791 ;  Hewitt  v.  Jardine,  14  Eq.  58, 

And  a  sum  given  to  a  daughter's  husband  in  consideration  of  ^^  ^  J^® 

husband  for 

his  making  a  settlement  upon  her,  or  for  the  purposes  of  the  the  purposes 
marriage,  is  an  ademption  of  a  legacy  to  the  daughter.  Lord  riage\™erai8 
Durham  v.  WhaHon,  3  CI.  &  F.  146  ;  see  Nevin  v.  Drysdale,  l^^^^  Jj^ 
4Eq.5l7.  ^  "^ 

But  a  gift  to  the  husband  absolutely,  though  expressed  to  be 
a  portion  for  a  daughter,  is  not  an  ademption  of  a  legacy  to  the 
daughter  and  her  children.  RobvevMToft  v.  Jones,  32  B.  669 ; 
Cooper  V.  Macdonald,  16  Eq.  258 ;  see  McClure  v.  Evcms, 
6  W.  R  428. 

The  fact  that  the  legacy  to  the  child  is  given  over  in  certain  An  absohite 
events  will  not  prevent  a  subsequent  gift  to  the  child  absolutely,  adeem  a 
or  a  settlement  upon  her  marriage  from  adeeming  the  legacy,  Jj^eSi-'^ 
both  as  regards  the  child  and  the  persons  interested  under  the  ^^  ^^^ 

over. 
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gift  over.    Twining  v.  Powell,  2  Coll.  262;  Dawson  v.  Dawson, 
4  Eq.  504 ;  Cooper  v.  MaccUmcdd,  16  Eq.  258. 

An  adeemed  legacy  is  not  revived  by  a  codicil  republishing 
the  will.  Powys  v.  Mansfield,  3  M.  &  Cr.  376 ;  see  Ravenscroft 
V.  Jones,  4  D.  J.  &  S.  228. 

An  advance  made  before  the  date  of  the  will  will  not  operate 
as  an  ademption  in  the  absence  of  a  special  agreement  that  it 
shall.  Upton  v.  Prince,  Ca.  t.  Talb.  71;  In  re  Peacock's 
Estate,  14  Eq.  236 ;  Taylor  v.  CaHwright,  41  L.  J.  Ch.  529. 

Where  a  legacy  is  given  for  a  particular  purpose  or  in  satisfac- 
tion of  a  moral  obligation,  whether  to  a  stranger  or  not,  and  the 
testator  afterwards  in  his  lifetime  satisfies  the  purpose  or  obliga- 
tion, the  legacy  is  adeemed.  Debeze  v.  Mann,  2  B.  C.  C.  519 ; 
Monck  V.  Monck,  1  Ba.  &  Be.  298 ;  Powys  v.  MansfiAd,  3  M. 
&  Cr.  359  ;  In  re  Pollock  ;  Pollock  v.  WarraU,  28  Ch.  D.  552; 
Griffith  V.  Bourke ;  Bourke  v.  Griffith,  21  L.  R.  Jr.  92. 

But  it  must  appear  on  the  face  of  the  will  that  the  legacy  i& 
for  a  particular  pui*pose.  Pankhurst  v.  Howell,  6  Ch.  136 ;  see 
In  re  Fletcher;  GiUings  v.  Fletcher,  38  Ch.  D.  373. 

IL  In  some  cases  the  will  contains  directions  that  advances 
are  to  be  deducted  from  the  shares  of  legatees. 

Where  the  testator  recited  that  he  had  paid  :^'5,000  for  his 
son-in-law,  and  directed  that  if  the  son-in-law  should  Dot  before 
the  testator's  death  have  repaid  j65,000  at  least,  that  sum  should 
be  taken  in  part  payment  of  a  legacy  to  the  son-in-law,  and 
£5,000  had  not  in  fact  been  paid  for  the  son-in-law,  it  was  held 
that  the  legacy  was  to  be  reduced  ouly  by  the  amount  actually 
paid.  In  re  Taylor's  Estate ;  Tomlin  v.  Underhay,  22  Ch.  D. 
495. 

In  other  cases  legatees  have  been  held  bound  by  recitals  as  to 
the  amount  of  advances  and  by  entries  in  ledgers  referred  to  bv 
the  testator.  In  re  Aird's  Estate ;  Aird  v.  Quick,  12  Ch.  R 
291 ;  Qwihampton  v.  Going,  24  W.  R  917 ;  In  re  Wood; 
Ward  V.  Wood,  32  Ch.  D.  517  ;  see  Burrowes  v.  Lord  Clo^ 
brock,  27  L.  R  Ir.  538. 

But  entries  made  subsequent  to  the  date  of  the  will  cannot  be 
incorporated  into  it,  and  made  binding  on  the  legatee,  though 
they  are  admissible  as  evidence  that  advances  were  made  by  the 
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testator.  Smith  v.  C(mder,  9  Ch.  D.  170  ;  Whatdey  v.  Spooner,   Chap.  XIDL 
3  K.  &  J.  542  ;  see  Re  Coyte;  Coyte  v.  Coyte,  56  L.  T.  510, 

Where  advances  are  directed  to  be  brought  into  account 
evidence  is  not  admissible  to  show  that  the  testator,  some  time 
after  an  advance,  had  written  off  a  portion  of  the  advance  as  a 
gift.    Smith  V.  Conder,  9  Ch.  D.  170. 

Where  a  testator  directed  advances  appearing  in  a  specified 
book  to  be  taken  into  account,  and  subsequently  destroyed  the 
book,  it  was  held  that  no  advances,  whether  made  before  or 
after  the  will,  were  to  be  taken  into  account.    Be  Coyte,  supra. 

A  direction  to  deduct  advances  from  shares  of  residue  does 
not  affect  a  residuary  legatee's  right  to  a  general  legacy  given 
him  by  the  will.    Smith  v.  Crahtree,  6  CL  D.  591. 

A  sum  not  payable  to  the  testator  till  after  his  death  is  not  ^^^  ^^f  ^^^^ 

.  .  .  testator's 

within  a  direction  to  bring  advances  into  hotchpot.    Auster  v.  death. 
Powell,  1  D.  J.  &  S.  99 ;  In  re  Whitehouse ;  Whitehouae  v. 
Edwards,  37- Ch.  D.  683. 

If  the  legatee  has  become  bankrupt  and  the  testator  proved  Legatee 
in  the  bankruptcy  for  a  debt  due  from  him,  so  much  of  the  debt 
as  remains  unpaid  must  be  brought  into  account.    AvMer  v. 
Powell,  1  D.  J.  &  S.  99 ;  see  Silverside  v.  SUverside,  25  B.  340. 

Where  the  income  of  a  legatee  was  directed  to  be  made  up  to 
a  certain  amount,  the  legatee  to  certify  her  income  from  all 
sources,  it  was  held  that  the  legatee  was  not  bound  to  bring 
into  account  an  annuity  given  by  a  subsequent  testator  with  a 
direction  that  it  was  not  to  be  taken  into  account^  but  was  to 
be  a  clear  beneficial  addition.  In  re  Hedge's  Trust  Estate,  18 
Eq.  419. 

A  direction  to  deduct  a  sum  from  the  share  of  a  legatee  as 
an  equivalent  for  an  estate  given  to  him  fails  if  the  estate  is  not 
purchased.    Nugee  v.  Chapman,  29  B.  288. 

Under  a  direction  to  deduct  advances  made  to  a  legatee  by 
her  brothers  or  sisters,  debts  owing  from  the  legatee  to  her 
brothers  and  sisters  may  be  deducted  though  barred  by  the 
statute.    Poole  v.  Poole,  7  Ch.  17. 

Where  the  testator  directed  his  sons  to  pay  or  account  for 
debts  owing  to  him  before  they  should  receive  their  shares,  and 
the  share  of  a  son  was  settled  by  a  codicil,  it  was  held  that  a 
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Ch^p.  XLIX.  debt  due  from  the  son  was  to  be  brought  into  account  for  the 
purpose  of  division,  but  not  for  the  purpose  of  increasing  the 
amount  to  be  settled.    White  v.  Turner,  25  B.  506. 

Where  the  residue  was  given  to  the  testator's  children  by  a 
first  and  second  wife  to  vest  at  twenty-one,  with  a  direction  that 
if  the  children  by  the  first  wife  should  become  entitled  to 
another  fund  they  should  bring  it  into  hotchpot,  it  was  held 
that  the  hotchpot  clause  ceased  to  operate  when  the  eldest 
child  attained  twenty-one.  Stares  v.  Penton,  4  Eq.  40. 
Lapsed  share.  Where  the  testator  directed  his  children,  who  were  his  lesi- 
duary  legatees,  to  bring  advances  into  hotchpot,  and  a  share 
given  to  one  of  the  children  was  revoked  and  lapsed,  it  was  held 
that  the  hotchpot  clause  applied  to  the  lapsed  share,  and  that 
the  son,  whose  share  was  revoked,  could  not  claim  as  next  of  kin, 
without  bringing  advances  into  hotchpot,  but  not  so  as  to  in- 
crease the  widow's  share.    Stewart  v.  Stewart,  15  Ch.  D.  539. 

In  the  case  of  direct  gifts  where  advances  made  by  the 
testator  are  directed  to  be  deducted  from  a  legatee's  share, 
interest  at  4  per  cent  on  such  advances  must  be  computed  from 
the  testator's  death.  ATid/rewea  v.  George,  3  Sim.  393 ;  jffiftan 
V.  Hilton,  14  Eq.  468 ;  Fidd  v.  Seward,  5  Ch.  D.  538;  see 
Poole  ^f.  Poole,!  Ch.  17. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent,  interest  at  that  rate  will  be  computed 
down  to  the  testator's  death  and  at  4  per  cent,  from  that  date. 
StexvaH  v.  Stewart,  15  Ch.  D.  539. 

In  the  case  of  gifts  in  remainder  interest  must  be  computed 
from  the  death  of  the  tenant  for  life.  In  re  Rees;  Bees  v. 
George,  17  Ch.  D.  701 ;  but  see  Limpus  v.  Arnold,  13  Q-  B.  D. 
246  ;  15  Q.  B.  D.  300. 

As  between  the  tenant  for  life  and  an  advanced  child  whose 
advance  with  interest  is  directed  to  be  taken  in  full  or  part 
satisfaction  of  his  share,  it  has  been  held  that  the  child  is  bound 
to  pay  the  tenant  for  life  interest  on  the  advance.  Limpus  v. 
Arnold,  13  Q.  B.  D.  246  ;  15  Q.  B.  D.  300. 

Under  the  ordinary  hotchpot  clause  life  and  reversioniuy 
interests  must  be  brought  into  account  Eales  v.  Drake,  1 
Ch.  D.  217. 
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In  the  case  of  appointments  under  powers  hotchpot  clauses    Chap.  XIDL 
will  not  be  implied. 

Thus,  an  appointment  in  favour  of  an  object  "  as  and  for  her  Appointment 
share  "  does  not  exclude  that  object  from  sharing  in  the  unap-  her  share." 
pointed  part,  though  the  sum  left  unappointed  is  such  as  would 
give  all  the  objects  equal  shares.     Wilson  v.  Figgott,  2  Ves.  Jun. 
351  ;  Worrilywell  v.  Hanrott,  14  B.  143 ;  WaJ/maley  v.  Vatbghan, 
1  De  G.  &  J.  114. 

And  it  seems  a  direction  that  the  appointed  share  is  in  lieu  Share  in  lien 
of  all  claims  and  demands  of  the  donee  to  or  for  her  original 
share  in  the  trust  fund  will  not  exclude  her  from  the  unap- 
pointed part    Foster  v.  Cautley,  6  D.  M.  &  O.  55. 

On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the  fund 
equally  divided,  may  amount  to  an  appointment  of  the  rest  of 
the  fund  to  the  other  objects.     Fortescue  v.  Gregor,  5  Ves.  553. 

And  a  direction  for  accruer  which  can  only  have  a  meaning 
on  the  supposition  that  the  fund  has  been  appointed  in  favour 
of  other  objects,  may  also  amount  to  an  appointment.  Foster 
V.  CauOey,  6  D.  M.  &  G.  55. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a  share 
is  appointed  to  him  in  lieu  of  his  share  in  the  fund,  the  appointee 
cannot  share  in  the  unappointed  part.  Clune  v.  Apjohn,  17 
Ir.  Ch.  25 ;  Armdrong  v.  Lynn,  I.  R.  9  Eq.  186. 

Under  a  gift  to  several  persons  as  A.  shall  appoint  with  a  gift 
in  default  of  appointment  to  them  equally,  a  direction  to  bring 
advances  into  hotchpot  applies  only  to  the  unappointed  portion 
of  the  fund.     Broddehwrst  v.  Flinty  16  B.  100. 
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Portions  of  a  testator's  property  may  be  undisposed  of,  either 
because  the  disposition  attempted  by  him  has  failed,  or  becanse 
no  disposition  has  been  attempted. 

A  devise  or  legacy,  whether  it  be  of  a  debt  dae  to  the 
testator  or  not,  lapses  by  the  death  of  the  devisee  or  legatee 
before  the  testator,  or  even  before  the  date  of  the  will.  Elliott 
V.  Davenport,  1  P.  W.  83  ;  2  Vern.  581 ;  Mayhank  v.  Brock», 
1  B.  C.  C.  8*. 

Confirmation  by  codicil  of  a  will  containing  a  legacy  to  a 
legatee,  her  executors  and  administrators,  where  the  legatee  has 
died  since  the  date  of  the  will,  does  not  prevent  a  lapse  or 
give  the  legacy  to  the  executors  of  the  legatee.  Hutckeson 
v.  HamTnond,  3  B.  0.  C.127  ;  Mayhank  v.  Brooks,  1 B.  C.  C.  84 

Where  the  gift  is  to  several  named  persons  as  tenants  in 
common,  the  shares  of  any  who  die  before  the  testator  l^»e. 
Page  v.  Page,  2  P.  W.  489 ;  Peat  v.  Chapman,  1  Ves.  Sen. 
542. 

Possibly,  if  one  of  the  named  persons  is  shown  on  the  face 
of  the  will  to  be  dead  at  the  date  of  the  will,  the  fund  would 
be  divisible  among  the  others.     Clarke  v.  CUmmans,  36  L  J> 

Ch.  171. 

So  a  devise  by  A.  to  the  uses  of  B/s  will  can  only  take  effect 
in  favour  of  those  devisees  of  B.  who  survive  A.  Culska  v. 
Cheese,  7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appointment 
exercised  by  will,  and  the  appointee  must  survive  the  donee  of 
the  power  in  order  to  take.    DvJce  of  Marlborough  v.  Xofrf 


LEGACIES  TO   CEEDITOBS.  639 

Oodolphin,  2  Ves.  Sen.  61 ;  Fredand  v.  Pearson,  L.  R  3  Eq.       ^^'^P-^ 
€58 ;  In  re  Suaan/ni^s  Trusts,  47  L.  J.  Ch.  65. 

An  appointment  by  will  in  accordance  with  a  covenant  is 
subject  to  the  ordinary  rule  as  to  lapsa  ReBrookman's  Trust, 
5  Ch.  182  ;  see  Jervis  v.  Wolferstan,  18  Eq.  18. 

If  a  testator  appoints  under  a   power   sums  exceeding  the  Appointment 

in  fixcflss  of 

amount  of  the  fund  and  one  of  the  appointees  pre-deceaseshim,  fuQti. 
the  other  appointees  are  entitled  to  the  benefit  of  the  lapse. 
Bales  V.  Drake,  1  Ch.  D.  217. 

Where  a  testator  by  his  will  creates  a  power  to  appoint  to  a 
class,  it  has  been  said  that  the  death  of  any  member  of  the  class 
in  the  testator's  lifetime  destroys  the  power  pro  tanto.  See 
Reade  v.  Reade,  5  Ves.  744. 

But  the  death  of  any  members  of  the  class  after  the  testator's 
death  in  the  lifetime  of  the  donee  of  the  power  does  not  affect 
the  power,  which  may  be  exercised  as  to  the  whole  in  favour  of 
the  survivors.  There  is  no  distinction  for  this  purpose  between 
a  power  to  appoint  to  a  class  and  a  power  to  appoint  to  named 
individuals,  with  a  gift  to  them  Tiominatirri  in  default  of  appoint- 
ment Boyle  V.  Bishop  of  Peterborough,  1  Ves.  Jun.  299 ; 
Ricketts  v.  Loftus,  4  Y.  &  C.  Ex.  519 ;  Paske  v.  HaseZ/oot,  33 
B.  125;  In  re  Wa/re  ;  Cumberlege  v.  Cuwherlege-Ware,  45 
Ch.  D.  269. 

A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given  to  ^^j*  ^ 
him,  his  executors  and  administrators,  with  a  direction  to  hand 
over  the  securities  to  him,  is  in  effect  a  legacy,  and  lapses 
by  the  death  of  the  debtor  in  the  testator^s  lifetime.  It  is 
immaterial  whether  the  debt  is  given  or  forgiven.  Toplis 
V.  Baker,  2  Cox,  118;  EUioU  v.  Davenport,  1  P.  W.  83; 
2  Vem.  521 ;  Maitland  v.  Adair,  3  Vea  231 ;  Izon  v.  Butter, 
2  Pr.  34. 

Possibly,  a  general  direction  to  hand  over  the  security  to  be 
cancelled  might  release  the  debt,  whether  the  debtor  survives 
the  testator  or  not  Sibthorp  v.  Moxom,  3  Atk.  580 ;  1  Ves. 
Sen.  49 ;  see  So^th  v.  Williarris,  12  Sim.  566. 

With  regard  to  legacies  to  creditors  of  the  testator  in  discharsfe  J^ff^V!* 

®  ®  ®      to  creditors 

of  debts  which  have  been  released   by  the  operation  of  the  whose  debts 
bankruptcy  laws  or  by  lapse  of  time  : — 
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Chap.  L. 


Effect  of  a 
declaration 
against  lapse. 


Interests  of 
persons  to 
take  in 
default  of 
appointment. 


1.  A  gift  to  the  official  assignee  in  bankruptcy  in  trust  to 
pay  debts  will  not  fail  as  regards  creditors  who  die  in  tiie 
testator's  lifetime,  though  the  debts  are  barred  by  the 
Statute  of  Limitations  as  well  as  discharged  by  a  certificate 
in  bankruptcy.  In  re  Sowerby's  Trusts,  2  K.  &  J.  630; 
7  D.  M.  &  G.  429 ;  Tva-aer  v.  Martin,  5  W.  R  277 ;  3  Jur. 
N.  S.  397. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among  creditors, 
though  the  debts  may  be  barred  by  the  Statute  of  Limitations, 
if  they  have  not  been  released  by  the  creditors.  Witlia/frnm, 
V.  Naylor,  3  Y.  &  C.  Ex.  208 ;  PhiUips  v.  PhiUips,  3  Ha.  281. 

3.  On  the  other  hand,  if  the  gift  is  not  through  the  mediam 
of  the  assignee  and  the  debts  have  been  released  or  extingaishod, 
the  gift  is  mere  bounty,  and  will  fail  as  regards  the  creditors 
dying  in  the  testator  s  lifetime :  Coppin  v.  Coppin,  2  P.  W. 
295  ;  but  the  authority  of  this  case  is  very  doubtful.  And  Bee 
Golds  V.  Greenfield,  2  Sm.  &  G.  476, 

A  declaration  that  a  legacy  shall  not  lapse  is  not  sufficient  to 
prevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  the  estate  of 
the  legatee  in  the  event  of  his  death.  Pickering  v.  Stamford, 
3  Ves.  493 ;  Johnson  v.  Johnson,  4  B.  318 ;  Underwood  v. 
Wing,  4  D.  M.  &  G.  633 ;  see  WHder's  Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators  with  a 
direction  that  the  legacy  is  not  to  lapse  has  been  held  sufficient 
Sibley  v.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  terms,  a 
direction  that  the  legacy  was  to  vest  from  the  date  of  the  vill 
was  held  insufficient  to  prevent  lapse.  Browne  v.  Hope,  14  Eq. 
343. 

Where  a  testator  gave  his  residue  to  A.  and  B.  and  in  case  of 
their  decease  to  their  executors,  and  A.  predeceased  the  testator, 
having  given  her  residue  to  him,  it  was  held  that  the  moiety 
given  to  A.  lapsed.    In  re  Valdez's  Trusts,  40  Ch.  D.  159. 

The  interest  of  persons  taking  in  default  of  appointment  doea 
not  fail  by  the  death  of  the  donee  of  the  power  before  the 
testator.  Hardunck  v.  Thurston,  4  Buss.  380 ;  Edioards  v. 
Saloway,  2  Ph.  625 ;  Nichols  v.  HavUand,  1  K.  &  J.  504; 
KeUeU  v.  KeUett,  I.  R  5  Eq.  298. 
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The  interests  of  those  taking  in  remainder  do  not  fail  by  the       Chap.  L. 
death  of  the  tenant  for  life,  though  they  may  be  his  next  of  kin.  Interests  of 
unless  the  sabseqaent  limitations  are  only  a  settlement  of  the  ^m&inder  not 
shares  to  which  the  legatees  actually  become  entitled.     Cases  jj^^^t^e 
supra,  and  Mayer  v.  Tovmahend,  3  B.  433 ;  In  re  Speakman ;  iu«  interest 
UTiaworth  v.  Spealcman,  4  Ch.  D.  620  ;  Stewart  v.  Jones,  3  De 
Q.  &  J.  532 ;  In  re  Roberts  ;  Tarleton  v.  Bruton,  27  Ch.  D. 
346 ;  30  Ch.  D.  234 ;  In  re  Pinhome ;  Moreton  v.  Hughes, 
(1894)  2  Ch.  276 ;  perhaps  Baker  v.  Hanbury,  3  Russ.  340. 

It  is  clear  that  a  gift  to  A.  or  his  executors  for  the  benefit  of  Whether  a 
his  estate  after  a  life  interest,  or  where  the  payment  is  post-  Mb  execators 
poned,  will  fail  by  the  death  of  A.  before  the  testator :  Bone  v.  ^^  ^^ 
Cook,  M'Clel.  168 ;  13  Pr.  332 ;  Corbyn  v.  French,  4  Ves.  418 ; 
TidweU  v.  Arid,  3  Had.  403,  where  heirs  was  read  as  executors 
and  administrators.     LeoAih  v.  Leach,  35  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is  to  A.  or 
his  heirs  after  a  life  interest,  where  heirs  means  next  of  kin,  who 
takes  beneficially  and  not  as  mere  representatives.  In  re  Porter's 
Trusts,  4  E.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A.  or  his  executors,  if 
executors  is  construed  in  its  literal  sense,  would  not  lapse  by 
A.'8  death  before  the  testator.  See  MaoGwell  v.  MaocweU,  I.  B. 
2  Eq.  478 ;  see,  however,  AspinaU  v.  Duckworth,  35  B.  307  ; 
and  aTvte,  p.  292. 

If  there  is  a  gift  to  A.  charged  with  a  sum  payable  to  B.,  the  Gharg;e8  will 
legacy  to  B.  does  not  lapse  by  the  death  of  A.  before  the  testator,  death  of  the 
Wigg  V.  Wigg,  1  Atk.  382  ;  HUls  v.  Wirl&y,  2  Atk.  606;  Oke  f^jStothe 
V.  Heath,  1  Ves.  Sen.  134.  c^w««- 

But  the  legacy  would  fail  if  the  gift  to  A.  is  adeemed  or 
revoked.     Cowper  v.  ManteU,  22  B.  223. 

And  where  land  was  devised  to  a  creditor  on  condition  that 
he  should  release  his  debt,  and  the  testator  declared  that  the 
debt  should  not  be  paid  out  of  residue,  the  debt  was  held 
chaiged  on  the  land,  though  the  creditor  predeceased  the 
testator.    In  re  Kirk;  Ki/rk  v.  Kirk,  21  Ch.  D.  431. 

Now,  by  sect.  32  of  the  Wills  Act,  a  devise  of  an  estate  tail  Eflect  of 

•^  '  sections  32 

will  not  lapse  if  there  are  at  the  death  of  the  testator  any  issue  and  33  of  the 

.   1      ..  ,  1  J       .1  ...  Wills  Act  on 

mhentable  under  the  entail. 
T.w.  T  T 


642 


INTERESTS  UNDISPOSED   OF.      LAPSE. 


CoTenant 
tOMtUe. 


^^^V'  ^  y  And,  by  sect  33,  a  gift  of  real  or  personal  property  to  a 
the  doctrine  /child,  or  Other  issue  of  the  testator,  will  not  lapse  if  any  issue  of 
I  the  devisee  or  legatee  survive  the  testator.' 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date  of  the 
win.     Wisdm  v.  Wisd&a,  2  Sm.  &  Q.  396. 

The  issue  surviving  the  testator  need  not  be  living  at  the 
death  of  the  devisee  or  legatee.  In  bonis  Parker^  1  Sw.  &  Tr. 
623. 

In  such  a  case  the  property  bequeathed  belongs  to  the  I^tee 
as  if  he  had  survived  the  testator,  and  passes  by  his  will 
Johnson  v.  Johnson,  3  Ha.  157 ;  In  bonis  Parker,  1  Sw.  &  Tr. 
623 ;  Re  Mason's  WiU,  34  B.  494 

If  the  devisee  dies  intestate  her  husband  is  entitled  to  an 
estate  by  the  curtesy.    Eager  v.  Fv/mivaU,  17  Ch.  D.  115. 

If  the  legatee  devises  to  the  testator  there  is  a  lapse  and  the 
heir  at  law  and  next  of  kin  of  the  legatee  are  entitled.  In  re 
Hensler  ;  Jones  v.  Hensler,  19  Ch.  D.  612. 

Property  preserved  from  lapse  by  this  section  is  not  within 
a  covenant  to  settle  property  coming  to  the  legatee  during 
coverture.  Pearce  v.  Graham,  11  W.  R  415 ;  32  L  J.  Ch. 
359. 

Where  the  testator  directed  a  daughter's  share  to  be  settled 
if  she  survived  him,  and  she  predeceased  him  leaving  issue,  it 
was  held  that  the  direction  to  settle  applied  to  her  share.  In 
re  Hone's  Trusts,  22  Ch.  D.  663. 

Section  33  applies  to  gifts  under  general  powers  of  appoint- 
ment, though  there  is  a  gift  over  in  default  of  appointntent 
Ecdes  V.  Cheyne,  2  K  &  J.  676. 

It  does  not  apply  to  special  powers,  nor  to  cases  where 
before  the  Act  there  would  have  been  no  lapse ;  as,  for  instance, 
gifts  to  a  class.  Griffiths  v.  Gale,  12  Sim.  354 ;  Fredand  v. 
Pearson,  L.  R.  3  Eq.  658 ;  Olney  v.  Bates,  3  Dr.  319 ;  Brwm 
V.  Ham/mond,  Johns.  210  ;  Holyland  v.  Lewin,  26  Ch  D.  266 ; 
In  re  Sir  E.  Harvey's  Estate  ;  Ha/rvey  v.  Gillow,  (1893)  I  Ch. 
567. 

These  sections  apply  to  the  interest  of  a  person  dying  before 
the  date  of  the  will,  but  after  the  Act  came  into  operation,  but 
not  to  a  person  dying  before  the  Act  came  into  operation. 
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Winter  v.  Winter,  5  Ha.  306  ;  Mavuer  v.  Orr,  7  Ha.  473  ;  Wild      Ch^P- L 
V.  Beynolds,  5  N,  of  C.  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common,  the  Doctrine  of 
shares  of  members  of  the  class  dying  before  the  testator  do  not  ^^ofriftS 
lapse  but  go  to  the  other  members  of  the  class.  *<>  *  «!*». 

A  direction  to  settle  the  share  to  which  any  member  of  a  class  Direction 
sliaU  become  entitled  will  not  have  the  eflFect  of  preventing  the  ^  ^^^' 
shares  of  members  dying  before  the  testator  from  going  to  the 
other  members.    Stewcurt  v.  Jones,  3  De  0.  &  J.  532. 

A  distinction  has  been  drawn  between  such  a  direction  and  a 
direction  to  settle  a  daughter's  ''share  "  simply ;  and  it  has  been 
held  that  in  the  latter  case  the  legacy  does  not  lapse  by  the 
death  of  the  daughter  before  the  testator.  In  re  Speakman ; 
Unaworth  v.  Speakman,  4  Ch.  D.  620 ;  this  case  was,  however, 
disapproved  and  not  followed  in  In  re  Roberta;  Tarleton  v. 
BruUm,  27  Ch.  D.  346 ;  30  Ch.  D.  234 ;  but  the  same  distinc- 
tion was  recognized  in  In  re  Pinhome ;  Moreton  v.  Hughes, 
(1894)  2  Ch.  276. 

In  the  same  way  a  gift  to  the  children  of  A.  as  tenants  in 
common,  to  be  vested  at  twenty-one,  is  in  effect  a  gift  to  the 
children  who  attain  twenty-one.  Re  Colley's  Trusts,  L.  B.  1  Eq. 
496. 

A  direction  that  the  shares  of  any  members  of  the  class  who 
die  before  the  testator,  leaving  issue,  shall  not  lapse,  will  not 
have  the  effect  of  causing  the  shares  of  those  who  die  before 
the  testator  without  issue  to  lapse.  AspinaU  v.  Duckworth, 
35  B.  307. 

It  is  immaterial  that  the  class  may  be  so  determined  as  to  be  Gift  to  a  daas 
incapable  of  inci-ease ;   as,  for  instance,  if  the  class  is  "  my  SSSae.*  ^ 
nephew  and  nieces  living  at  the  time  of  my  husband's  decease," 
as  tenants  in  common.    Dimond  v.  Bostock,  10  Ch.  358 ;  Lee  v. 
Pain,  4  Ha.  201,  250 ;  Leigh  v.  Leigh,  17  B.  605. 

And  no  person  incapacitated  from  taking  at  the  death  of  the  No  person 
testator  is  looked  upon  as  a  member  of  the  class,  so  that,  for  ^^^^tor'8 
instance,  the  share  of  a  member  of  the  class  incapacitated  from  f ^^  ^f 

'  ^  taking  is  a 

taking  because  he  witnessed  the  will,  goes  to  the  other  members,  member  of 

the  clasft. 

Tovmg  V.  Davies,  2  Dr.  &  Sm.  167  /FeU  v.  Biddul/ph,  L.  R  10 
C.  P.  701 ;  In  re  Coleman  and  Jarrorfi,  4  Ch.  D.  165. 

T  T  2 
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^^'^P-  ^'  This  doctrine  does  not  apply  to  cases  where  property  is 

Appointment    appointed  under  a  power  to  objects  and  non-objects.    In  such 

to  object  not  ii-  i.i  iii^i  n 

capable  of        cases  the  objects  of  the  power  only  take  the  shares  they  woold 
^  ^^'  have  taken  if  the  whole  appointment  had  been  valid  and  the 

rest  goes  as  in  default.     Harvey  v.  Stracey,  1  Dr.  137  ;  In  re 
Fanrruxmibe's  Trusts,  9  Ch.  D.  652. 

But  where  by  will  under  a  power  property  is  appointed  to 
objects  of  the  power^  and  by  a  codicil  which  does  not  purport  to 
revoke  the  will,  part  of  the  same  property  is  appointed  to  non- 
objects,  the  original  appointment  takes  effect  over  the  whole 
property.  Dugwid  v.  Fraser,  31  Ch.  D.  449;  In  re  WdU' 
Trusts;  Hardisty  v.  Wells,  42  Ch.  D.  646. 
Revocation  of       When  there  is  a  gift  to  a  class  the  revocation  of  the  gift 

the  share  of  a  °  ^ 

member  of  to  one  of  the  members  of  the  class  does  not  cause  a  lapse,  but 
the  whole  goes  to  the  other  members  of  the  class.  Suiw  t. 
MaoMaJum,  4  D.  &  War.  431. 

And  a  gift  of  residue  to  several  persons  and  to  A.  if  living,  or 

to  several  persons  and  to  such  of  the  children  of  A.  as  are  living 

at  the  date  of  the  will,  does  not  lapse  as  to  the  share  of  A  or 

the  children  of  A  if  A.  is  dead,  or  there  are  no  children  living 

at  the  date  of  the  will     Be  H(ymhy,  7  W.  R.  729;  In  rt 

SpiUer;  SpUler  v.  Madge,  18  Ch.D.  614  ;  Bee  Sanders  v.  Ask- 

ford,  28  B.  609. 

Gift  of  aliquot       A  gift  of  aliquot  shares  to  several  named  persons  as  tenants 

^^^^  in  common  is  not  a  gift  to  a  class,  and  the  shares  of  any  dying 

persons.  before  the  testator  lapse.     GressiueU  v.  Gheslyn,  2  M  123; 

Ra/msay  v.  Shdmerdine,  L.  R  1  Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  "  before  mentioned/'  the 
persons  having  been  previously  named,  a  gift  to  a  class.  Re 
Gibson,  2  J.  &  H.  656.  • 

A  gift  to  "  the  five  daughters  "  of  A.,  or  to  **  my  nine  children," 
is  not  a  gift  to  a  class.  In  re  Smith's  Trusts,  9  CL  D.  117; /» 
re  Stansfield,  15  Ch.  D.  84. 

The  result  is  the  same  if  the  gift  is  to  a  class  the  members  of 
which  are  then  named.    Bain  v.  Lescher,  11  Sim.  397. 

And  a  gift  to  my  wife's  brother  and  sister  and  my  brotbeis 
and  sister  equally,  when  the  testator  had  at  the  date  of  the 
will  three  brothers  and  one  sister,  was  held  a  designatio  per- 
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aanarum^  and  the  shares  of  two  brothers  who  died  before  the      Chap.  L. 
testator  lapsed.    Havergal  v.  Harrison,  7  B.  49.  o<.^w^.^  . 

A  gift  to  "  my  executors  herein-named  "  has  been  held  a  gift  Whether  a 
to  a  class,  the  gift  being  attached  to  the  office  and  therefore  executors  is 
passing  wholly  to  those   who  survive  to  perform  the  office.  ^L^  ^ 
Knight  v.  Gould,  2  M.  &  K  295. 

But  this  is  not  the  case  if  the  gift,  though  the  donees  happen 
to  be  executors,  is  not  given  to  them  in  respect  of  their  offica 
Ba/rber  v.  Barber,  3  M.  &  Cr.  688 ;  Hoare  v.  Osborne,  12  W.  R 
397. 

It  is  clear  that  a  gift  to  A.,  and  the  children  of  B.,  may  in  Gift  to  a 
effect  be  a  gift  to  a  class,  if  the  testator  treats  the  legatees  as  named  in- 
a  clasa    Re  Stanhope's  Trusts,  27  B.  201 ;   In  re  Jackson ;  dividual 
Shiers  v.  AshwoHh,  25  Ch.  D.  162. 

And  a  direction  to  include  an  individual  in  the  class  does 
not  make  it  the  less  a  class,  as  in  a  gift  equally  to  all  my 
children,  including  W.  Shaw  v.  MacMaJion,  4  D.  &  War. 
431. 

On  the  other  hand,  a  gift  to  surviving  children  and  W.  is  not 
a  gift  to  a  class,  and  the  share  of  W.  will  lapse  by  his  death 
before  the  testator.  Drakeford  v.  Drakeford,  33  B.  43;  i2e 
Chaplin's  Trust,  12  W.  R.  147  ;  33  L.  J.  Ch.  183 ;  AspinaU  v. 
Duckworth,  35  B.  307  ;  In  re  AUen ;  Wilson  v.  After,  44  L.  T. 
N.  &  240 ;  29  W.  R  480.  See  Clark  v.  PhiUips,  17  Jur.  886  ; 
In  re  Featherstone's  Trusts,  22  Ch.  D.  111. 

In  such  a  case,  however,  if  there  is  a  direction  that  the 
interests  are  to  be  vested  at  the  testator's  death,  there  will  be 
no  lapse,  but  the  gift  goes  to  those  only  who  survive  the  tes- 
tator.    In  re  Featherstone*s  Trusts,  22  Ch.  D.  111. 
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When  sen  estate  is  devised  subject  to  a  charge,  and  the  Devise 
purpose  for  which  the  charge  is  created  fails,  the  charge  sinks  charge  which 
for  the  benefit  of  the  devisee.    A.-Q.  v.  MH/ner,  3  Atk.  112  ;  ^*^* 
Jojckson  V.  Hurlock,  Amb.  487 ;  2  Ed.  263 ;  King  v.  Denison, 
1  V.  &  B.  261 ;  Tucker  v.  Kayess,  4  K.  &  J.  339 ;  HeptinstaU 
V.  GoU,  2  J.  &  a  449. 
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^^P'  ^  Where  the  devise  is  clearly  subject  to  a  charge  it  makes  no 

difference  that  the  money  to  be  raised  by  the  charge  is  given  to 

purposes  such  as  a  chaiity,  which,  if  valid,  would  in  all  events 

give  it  away  from  the  devisee.    Baker  v.  Hall,  12  Ves.  497; 

Cooke  v.  Stationers'  Company,  3  H.  &  K.  262. 

Whether  the         But  where  there  is  no  express  charge  it  must  depend  upon 

subject  to,  or    the  general  intention  whether  the  particular  gift  is  a  chaige,  or 

«ftw  »Sf^^    whether  the  devisee  was  intended  to  take  only  what  remains 

ing  charge.       after  deducting  the  particular  gift. 

Direction  to         1,  Thus  if  the  lands  are  not  expressly  charged,  but  the  devisee 

pay  a  certain  . 

sum.  is  directed  to  pay  a  certain  sum,  there  has  been  held  to  be  a 

resulting  trust    Arnold  v.  Chapman^  1  Yes.  Sen.  108 ;  Bla/nd 

v.  WUkins,  cit  1  B.  C.  C.  61. 

Direction  to         2.  If  a  sum  is  directed  to  be  raised,  and  a  full  disposition  is 

Shich  iT"'       made  of  it,  for  instance  to  a  charity,  in  such  a  way  that  the  dis- 

dispoeed  of  in   position,  if  valid,  must  in  all  events  give  the  money  away  from 

the  devisee  of  the  land,  who  is  to  take  only  from  and  after  the 

raising  the  money,  there  is  a  resulting  trust  for  the  heir  apon 

failure  of  the  particular  disposition.     TregonweU  v.  SyderJum, 

3  Dow,  194. 

But,  if  the  money  to  be  raised  is  given  for  purposes  which, 
though  valid,  may  not  take  effect,  the  mere  fact  that  the  land 
is  not  given  till  after  raising  the  money  will  not  take  the 
money  from  the  devisee  if  those  purposes  fail  In  re  Gooper*8 
Trusts,  23  L.  J.  Ch.  25 ;  4  D.  M.  &  Q.  757. 

And  where  land  was  devised  for  life  and  in  tail  after  the 
expiration  or  other  sooner  determination  of  a  term  of  ninety- 
nine  years  limited  to  trustees,  of  which  no  trusts  were  declared, 
actual  enjoyment  by  the  devisee  being  intended,  the  devises 
were  held  to  be  subject  to  the  term.  Sidney  v.  Shelley,  19  Ves. 
352. 
Distinction  Where  a  testator  has  by  a  previous  instrument  a  power  to 

chaige  created  charge  real  estates  and  exercises  the  power  by  will,  the  above 
and  b  a*^  rules  have  no  application.  In  such  a  case,  if  the  disposition 
jirior  instru-     made  by  the  will  fails,  the  charge  is  nevertheless  raisable. 

ment. 

Simmons  v.  Pitt,  8  Ch.  978. 
Devise  Upon  the  same  principle  where  there  is  a  devise  subject  to 

and  upon         trusts,  the  devisee  takes  the  whole  if  those  trusts  fail,  whereas 

trusts. 
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a  devise  upon  trusts  which  fail  is  undisposed  of.     Clarke  v.      ^^^P-  ^ 
HiUon,  L.  R  2  Eq.  810;  Fenton  v.  Hawkins,  9  W.  R.  300; 
Brigga  v.  Penny,  3  Mac.  &  Q.  546. 


Acceleration. 

In  the  case  of  a  devise  to  a  person  for  life  with  remainder  in  Acceleration, 
fee,  where  the  tenant  for  life  is  incapable  of  taking  or  is  not  in 
rerv/m  naturd,  the  remainder  is  valid  and  will  be  accelerated. 
Yearbook,  9  Henry  VI.  fo.  24  6. ;  Perkins,  sec.  566,  667. 

The  same  rule  applies  in  the  case  of  personalty.  JuU  v. 
Jac(^,  3  Ch.  D.  703;  In  re  Cla/rk;  Clark  v.  BandaU,  31 
Ch.  D.  72. 

The  rule  applies  if  the  life  estate  is  revoked  by  the  testator  ReTocation 
or  determined  by  a  forfeiture  clause.  LaiTiaon  v.  Lavnson,  ^^  ^  ^ 
18  B.  1 ;  5  D.  M.  &  G.  754 ;  JSavestaff  v.  Atistin,  19  B.  591 ; 
Craven  v.  Brady,  4  Eq.  209 ;  4  Ch.  296 ;  In  re  Love  ;  Oreen  v. 
Tribe,  47  L.  J.  Ch.  783.  See,  too,  Stephenson  v.  Stephenson,  52 
L.  T.  676 ;  In  re  Townse7id!s  Estate  ;  TovmssTid  v.  Townsend, 
34  Ch.  D.  357. 

The  result  of  an  acceleration  may  be  to  alter  the  members  of  Acceleration 
the  class  whose  interest  is  accelerated.     Re  Johnson ;  Danily  ^  i;^^^  ^ 
V.  Johnson,  68  L.  T.  20. 

In  the  same  way,  powers  of  sale  will  be  accelerated,  but  not  Powen  of 
powers  to  charge.     Truell  v.  Tysson,  21  B.  437.  dua^ig. 

There  is  no  distinction  as  regards    acceleration    between  vHiether 
appointments  and  devises :  Craven  v.  Brady,  supra ;  though  if  ^*!?  ^*°^ 
the  object  of  an  appointment  which  is  void  is  to  benefit  the  regards 
persons  who  would  take  in  default  of  appointment,  and  a  between 
remainder    is    well    appointed,    the    remainder    will    not  be  aaJ^^JSJJ^^ 
accelerated.     Crozier  v.  Crozier,  3  D.  &  War.  353. 

Where  a  remainder  is  limited  after  a  contingent  interest  there 
is  an  intestacy  until  it  is  ascertained  whether  the  contingent 
interest  will  take  effect  or  not  Wade  Oery  v.  HandLey,  1  Ch. 
D.  653 ;  3  Ch.  D.  374 ;  ATidrew  v.  Andrew,  1  Ch.  D.  410 ;  see 
Ca/rrick  v.  Errington,  2  P.  W.  361 ;  UEyncowrt  v.  Gregory, 
34  B.  36 ;  In  re  Tovmsend^s  Estate,  supra  ;  Greene  v.  Flood,  15 
L.  R  Ir.  450. 
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Chap.  L. 


Intestates' 
Estates  Act 


Heir  or 
next  of  kin 
excluded. 


Gift  in  lieu 
of  thirds. 


Complete 

disposition 

attempted. 


Intestacy  on 
face  of  wilL 


Who  ARE  ENTITLED  TO   INTERESTS  UNDISPOSED  OF. 

Interests  undisposed  of  in  realty  and  personalty  pass  to  the 
heir-at-law  or  next  of  kin,  as  the  case  may  be. 

By  the  Intestates'  Estates  Act,  1890  (53  &  54  Vict,  a  29), 
the  real  and  personal  estate  of  a  man  who  dies  intestate  after 
the  1st  September,  1890,  leaving  a  widow  but  no  issue,  if  it 
does  not  exceed  £500  belongs  to  the  widow.  If  it  does,  she  is 
entitled  to  £500,  for  which  she  is  to  leave  a  charge  on  the  real 
and  personal  estate  with  interest  at  4  per  cent  from  the 
death.  The  provision  made  by  the  Act  is  to  be  in  addition 
to  her  rights  in  the  residue  of  the  property  after  paying  the 
£500. 

The  Act  does  not  apply  to  cases  of  partial  intestacy.  In  re 
Twigg's  Estate  ;  Tvrigg  v.  Black,  (1892)  1  Ch.  579. 

Directions  excluding  the  heir-at-law  or  next  of  kin  from  any 
share  in  the  testator's  property  will,  as  a  general  rule,  be  taken 
to  have  been  inserted  only  for  the  purpose  of  the  dispositions 
made  by  the  will  and  will  not  exclude  the  heir-at-law  or  next 
of  kin  from  taking  property  undisposed  o£  The  cases  on  this 
subject  are,  however,  not  easy  to  reconcile. 

Thus,  where  the  testatrix  directed  her  real  and  personal 
estate  to  be  sold  and  declared  that  no  part  of  the  fund  should 
in  any  event  lapse  for  the  benefit  of  the  heir-at-law  and  showed 
an  intention  of  disposing  of  the  property  by  a  codicil,  the  heir 
was  held  entitled  to  the  proceeds  of  sale  of  real  estate  not 
disposed  o£    Fitch  v.  Weber,  6  Ha.  146. 

According  to  the  older  cases,  a  gift  to  the  testator's  widow  in 
lieu  of  all  claims  upon  his  estate  or  in  lieu  of  thirds,  does  not 
deprive  .her  of  a  share  in  property  undisposed  of.  But  see 
Coyne  v.  Duigan,  (1894)  1 1.  R  138. 

This  has  been  so  held  where  a  complete  disposition  was 
attempted  to  be  made  by  the  testator.  Pickering  v.  Lord 
Stamford,  2  Ves.  Jun.  272,  581 ;  3  Ves.  332,  492. 

And  the  same  rule  has  been  applied  in  cases  where  there  was 
on  the  face  of  the  will  an  intestacy.  Johnson  v.  Johmson,  4  B 
318 ;  Tavemor  v.  Grindley,  32  L.  T.  N.  S.  424. 

Possibly,  if  the  words  of  exclusions  are  large  and  comprehen- 
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sive  and  there  is  an  intestacy  on  the  face  of  the  will,  a  gift  in      Chap.  L. 
lieu  of  all  claims  and  demands  would  exclude  the  widow  from  a 
share  in  propert/  undisposed  of.    Lett  v.  BandaU,  3  Sm.  & 
G.  83. 

Upon  similar  principles^  a  direction  that  one  of  the  next  of  Next  of  kin 
kin  shall  take  no  share  in  the  testator's  property  will  not 
prevent  him  from  taking  his  share  under  the  Statutes  of  Distri- 
bution. Johnson  v.  Johnson,  4  B.  318  ;  Sykes  v.  Sykea,  4  Eq. 
200 ;  3  Ch.  301 ;  see  Ramsay  v.  ShelmerdiTie,  K  R.  1  Eq.  129  ; 
OovZd  V.  OovM,  32  B.  391 ;  Se  HoUmes ;  Holmes  v.  HdmeSy 
62  L.  T.  383. 

A  limitation  to  the  next  of  kin  of  a  married  woman,  as  if  she 
had  died  unmarried,  will  not  exclude  the  husband's  title  as 
administrator  if  there  are  no  next  of  kin.  Hawkins  v.  Hawkins^ 
7  Sim.  173. 

On  the  other  hand,  a  gift  to  a  child  of  "  ten  shillings  and  no  Gift  to  child 

of  cortuii 

more/'  has  been  held  to  bar  the  child's  right  as  next  of  kin  property 
where  no  disposition  was  attempted  to  be  made  by  the  will  ^^J^^ 
Breton  v.  VacheU,  5  B.  P.  C.  51 ;  11  Vin.  Ab.  185. 

But  such  a  clause  would  probably  now  be  construed  as  putting 
the  child  to  his  election.    Re  Holmes,  supra. 

And  a  clause  excluding  some  of  the  next  of  kin  may  be  so 
framed  as  in  effect  to  amount  to  a  gift  to  the  others.  Bv/nd  v. 
Oreen,  12  Ch.  D.  819  ;  see  In  re  Taylor ;  Taylor  v.  Ley,  52 
L.  T.  839. 

If  the  testator  dies  without  an  heir,  lands  undisposed  of  by  Escheat 
him  in  which  he  has  the  legal  estate  pass  by  escheat  to  the  lord 
of  whom  they  are  held,  if  he  can  be  ascertained,  or  if  not  to  the 
Crown.  Viscov/Jfit  Downe  v.  Morrisy  3  Ha.  394 ;  Rogers  v. 
Maule,  1  Y.  &  C.  C.  4;  Thruxton  v.  A.-O.,  1  Vern,340;  Co. 
lit  18  6. ;  May  v.  Street,  Cro.  Eliz.  120. 

The  Intestates'  Estates  Act,  1884  (47  &  48  Vict.  c.  71),  enacts  intestates' 
that  after  the  14th  August,  1884,  "  where  a  person  dies  without  |gg4^  ^^ 
an  heir  and  intestate  in  respect  of  any  real  estate  consisting  of 
any  estate  or  interest  whether  legal  or  equitable  in  any  incorpo- 
real hereditament,  or  of  any  equitable  estate  or  interest  in  any 
corporeal  hereditament  whether  devised  or  not  to  trustees  by 
the  will  of  such  person,  the  law  of  escheat  shall  apply  in  the 
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vur  autre  vie. 


same  manner  as  if  the  estate  or  interest^  above-mentioned,  were 
a  legal  estate  in  corporeal  hereditapients." 

Before  the  Act,  if  the  owner  of  a  rent-charge  died  without 
heirs,  the  rent-charge  merged  in  the  land.  Co.  Lit  299  &., 
note  261. 

Is  the  effect  of  the  Act  to  keep  the  rent-charge  alive  for  the 
benefit  of  the  lord  of  the  manor? 

In  cases  not  affected  by  this  Act,  if  a  testator  who  dies  intes- 
tate and  without  an  heir  has  an  equitable  estate  in  land,  the 
person  in  whom  the  legal  estate  is  vested,  whether  as  trustee  or 
mortgagee,  is  entitled  to  the  lands.  Bwrgeaa  v.  WheaU,  1  Ei 
177  ;  A.'O,  v.  Sarids,  2  Freem.  129 ;  Hardres,  4S8 ;  Beak  v. 
SvTnonda,  16  B.  406. 

The  trustee  is  beneficially  entitled,  though  the  land  may  be 
devised  on  trust  for  sale.  Walker  v.  Denne,  2  Ves.  Jon. 
170 ;  Taylor  v.  Haygarth,  14  Sim.  8 ;  Coa?  v.  Parker,  22  B. 
168. 

Where  lands  held  by  trustees  for  the  testator  are  devised  to 
other  trustees,  the  latter  are  entitled  upon  failure  of  the  trosU 
if  there  is  no  heir  of  the  testator.  Ondow  v.  WaUis,  1  Mac.  b 
G.  506. 

But  the  original  trustees  will  be  entitled,  if  the  latter  trustees 
are  bare  trustees  having  no  active  duties  to  perform.  In  re 
Laahmar;  Moody  v.  Penfold,  (1891)  1  Ch.  258. 

In  the  case  of  copyholds  the  heir  of  a  trustee  who  has  not 
been  admitted  is  entitled  as  against  the  lord.  OaUardv. 
Hawkins,  27  Ch.  D.  298. 

In  the  case  of  chattels  real  and  personal  the  Crown  and  not 
the  tiiistee  is  entitled  on  failure  of  next  of  kin.  Cradock  v. 
Owen,  2  Sm.  &  G.  241 ;  Pov)ell  v.  Merritt,  1  ib.,  381 ;  Bead  v. 
Stedman,  26  B.  495;  Johnstone  v.  Hamilton,  11  Jur.  N.  S. 
777. 

If  next  of  kin  afterwards  establish  a  title,  the  Crown  cannot 
be  charged  with  interest  on  what  it  has  received  while  in  pos- 
session of  the  property,  except  where  it  administers  to  the 
estate  of  the  deceased  person.  In  re  Oosman,  17  Ch.  D. 
771. 

Estates  pv/r  autre  vie  descend  either  to  the  heir-at-law  or 
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executor,  according  to  the  limitations  contained  in  the  latest      Cliap.  l*. 
instrument  aflTecting  the  estate.     Croker  v.  Brady,  4  L.  R.  Ir. 
653  ;  see  More-Smyth  v.  Mowntcashelly  (1895)  1  I.  R.  44. 

Under  sect.  6  of  the  Wills  Act,  estates  pur  avire  vie,  of  a 
freehold  nature,  given  to  a  man  and  his  heirs,  pass,  if  undisposed 
of,  to  the  heir  subject  to  debts.  If  there  is  no  heir  they  pass 
to  the  executor  as  part  of  the  personal  estate,  whether  the 
interest  is  legal  or  equitable.  Plunket  v.  ReiUy,  2  Ir.  Ch. 
585  ;  Reynolds  v.  Wright,  25  B.  100 ;  2  D.  F.  &  J.  590. 

If  there  is  no  special  occupant,  the  executor  is  entitled. 

An  estate  pv/r  autre  vie  limited  to  A.  and  his  heirs  and 
devised  by  A.  to  trustees  their  executors  and  administrators,  on 
trust  for  B.,  passes  on  B.'s  death  intestate  to  his  executor. 
Croker  v.  Brady,  4  K  R  Ir.  653. 

Residue  undisposed  of. 

Since  Lord  St.  Leonards'  Act,  11  Geo.  4  and  1  W.  4,  c.  40,  Effect  of 
which  controls  the  wills  of  testators  dying  after  Sept  1, 1830,  Leonards* 
the  executors  take  the  residue  undisposed  of  for  the  benefit  of  -^^'t. 
the  next  of  kin,  unless  a  contrary  intention  is  expressed  in  the 
will,  parol  evidence  not  being  admissible.    Jvler  v.  JvZer^  29 
B.  34 ;  Love  v.  Ooze,  8  B.  472. 

Such  contrary  intention  does  not  sufficiently  appear  by  the  Contrary 
mere  fact  that  the  testator  shows  that  he  conceived  himself  within  ^he 
to  have  disposed  of  the  residue.     Travera  v.  Travers,  14  Eq.  ^^^' 
275. 

But  if  the  testator  appoints  three  of  his  children  executors 
without  expressly  giving  them  any  beneficial  interest  and  gives 
reasons  why  he  has  not  provided  by  his  will  for  his  other 
children,  the  executors  will  take  the  residue  beneficially. 
Harrison  v.  Harrison,  2  H.  &  M.  237  ;  see  Fuge  v.  Fv^e,  27 
L  R.  Ir.  59. 

Where  a  testator,  after  making  several  legacies,  gave  to  each 
of  his  executors  JE50  and  added  ''I  will  the  executors  shall 
apply  the  overplus,  if  any,  as  they  think  fit,"  it  was  held  that 
they  took  the  residue  as  trustees  for  the  next  of  kin.  Fenton 
V.  Nevin,  31  L.  R  Ir.  478. 
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The  Act  applies  only  where  the  executor  would  otherwise 
have  taken  the  undisposed  residue ;  it  does  not  therefore  apply 
where  there  is  an  express  devise  of  the  residue^  whether  on 
trusts  which  do  not  exhaust  the  whole  or  otherwise.  SaZtmarA 
V.  BarreU,  22  B.  474 ;  8  D.  F.  &  J.  279 ;  Yeap  Cheah  Neo  v. 
Orig  Cheng  Neo,  K  R.  6  P.  C.  381 ;  WiUiams  v.  Arlde,  L  R  7 
H.  L.  606. 

If,  however,  there  are  no  next  of  kin,  Lord  St  Leonards*  Act 
does  not  apply  and  the  executors  will  take  the  undisposed 
residue,  unless  a  contrary  intention  is  indicated,  in  which  case 
it  will  go  to  the  Crown.  MidcUeton  v.  Spicer,  1  B.  C.  C.  201 ; 
Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777 ;  Taylor  v.  Hay- 
garth,  14  Sim.  S;  In  re  Knowlea;  Roose  v.  Chalk,  28  W.  R 
975. 

It  becomes,  therefore,  necessary  to  consider  in  what  cases 
executors  would  have  been  held  excluded  from  the  residue  un- 
disposed of  under  the  old  law. 

1.  They  take  only  such  residue  as  the  testator  did  not  intend 
to  dispose  of. 

a.  They  do  not  take  legacies  which  have  lapsed  or  are  void. 
Bennett  v.  Batchehr,  3  B.  C.  C.  28 ;  A.-O.  v.  TomJcina,  AmbL 
216. 

b.  Nor  do  they  take  where  the  whole  is  expressly  given  to 
them  on  trusts  which  are  void  :  Dacre  v.  Patrickson,  1  Dr.  & 
Sm.  182;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777;  or  not 
exhaustive :  Dawson  v.  Clarke,  18  Ves.  247  ;  Mapp  v.  Eloock, 
2  Ph.  793 ;  3  EL  L.  492  ;  or  not  declared.  MilTies  v.  ^^Uer,  8 
Ves.  295 ;  Taylor  v.  Haygarth,  14  Sim.  8 ;  Cradock  v.  Owcw* 
2  Sm.  &  Q.  241 ;  Read  v.  Stedman,  26  B.  495;  Vezey  v.  Jamm, 
1  S.  &  St  69 ;  Chester  v.  ChesUr,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  trustees  for 
some  particular  and  limited  purpose  does  not  affect  their 
title  to  the  residue.  Battdey  v.  Windle,  2  B.  C.  C.  31; 
Griffiths  v.  Hamilton,  12  Ves.  299  ;  Pratt  v.  Sladden,  14  Ve& 
193. 

2.  And  even  when  the  property  is  not  given  to  the  executors 
upon  trust,  if  they  are  appointed  to  carry  out  the  will,  or  are 
treated  as  undertaking  a  duty  and  not  receiving  a  benefit^  they 
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take  as  trustees.     Androvin  v.  PoUblanc,  3  Atk.  299 ;  Braddon      ^^'^P-  ^- 
V.  Farrand,  4  Buss.  87  ;   Cfiraud  v.  Hanbury,  3  Mer.  150 ; 
Lord  North  v.  Purdon,  2  Ves.  Sen.  495 ;  Dillon  v.  ReiUy,  9 
L.  R  Ir.  57. 

But  where  the  trust  is  only  inferential,  evidence  in  favour 
of  the  executors  will  be  admitted.  Gladding  v.  Yapp,  5 
Mad.  56. 

3.  And  a  presumption  against  the  executor's  title  is  raised  if  Cases  where 
the  testator  shows  an  intention  to  dispose  of  the  residue,  though  has  not 

he  may  not  actually  do  so :  Bishop  of  Cloyne  v.  Young,  2  Ves.  ^^J^f^ 
Sen.  91 :  Lord  North  v.  Purdon,  2  Ves.  Sen.  495  ;  Davera  v.  ^  property 

by  his  will. 

Dewes,  3  P.  W.  40  ;  Mordaunt  v.  Hvssey,  4  Ves.  117;  Mence 
v.  Mence,  18  Ves.  348  ;  or  if  he  expresses  an  intention  to  dis- 
pose of  part  only  of  his  property  by  his  will :  Urquhart  v.  King, 
7  Ves.  225 ;  or  if  the  property  is  directed  to  go  according  to 
law.     Cranley  v.  Hale,  14  Ves.  307. 

In  such  cases  evidence  in  support  of  the  executor's  title  is 
admissible.  Bishop  of  Cloyne  v.  Yovmg,  2  Ves.  Sen.  91 ;  N(ywrse 
V.  Finch,  1  Ves.  Jun,  344  ;  2  Ves.  Jun.  78 ;  In  re  Ba,con*8  Will ; 
Gamp  V.  Coe,  31  Ch.  D.  460. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin  : 

a.  If  there  is  a  legacy  to  a  sole  executor,  whether  general  or  A  legacy  to  a 

.^  ,      -         .  .  .  ,    ^-  sole  executor 

specific,  or  whether  m  possession  or  reversion,  or  whether  ex-  converts  him 

pressed  to  be  for  his  trouble  or  not,  or  whether  for  life  or  not,  ^^*°  *  tmstee. 

if  there  is  no  gift  of  the  remainder.     Nourse  v.  Finch,  1  Ves. 

Jun.  344 ;  2  Ves.  Jun.  78 ;  Southcot  v.  Watson,  3  Atk.  226 ;  Sdey 

v.  Wood,  10  Ves.  71 ;  Oldraan  v.  Slater,  3  Sim.  84 ;  Bachfield 

v.  Careless,  2  P.  W.  158 ;  King  v.  Denison,  1  V.  &  B.  260 ; 

Zouch  V.  Lambert,  4  B.  C.  C.  326 ;  Dich  v.  Lambert,  4  Ves. 

725. 

It  makes  no  difference  that  the  executrix  is  the  testator's 
wife  or  relation  or  that  legacies  are  given  to  the  next  of  kin. 
Randall  v.  Bookey,  2  Vem.  425 ;  Lick  v.  Lambert,  4  Ves.  725 ; 
Farrington  v.  Knightley,  1  P.  W.  543 ;  and  see  note,  ib, 

tf  the  legacy  is  given  in  general  words  parol  evidence  is 
admissible  in  support  of  the  executor's  title.  Clennell  v. 
Lewthwaite,  2  Ves.  Jun.  465, 644 ;  Langham  v.  Sanford,  17  Ves. 
435. 
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^^'^P'  ^  But  not  if  it  is  given  to  him  expressly  for  his  trouble.    Badi- 

field  V.  Cardesa,  2  P.  W.  158. 
What  It  seems  doubtful  whether  a  contingent  reversionary  interest 

n^r^nvert      would  raise  a  presumption  against  the  executor's  title.    Lynn 
an  executor      y  Beaver,  T.  &  R.  63. 

into  a  trustee. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into  a 
trustee  for  the  next  of  kin.  Wilson  v.  Ivat,  2  Ves.  Sen.  166; 
Fruer  v.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's  title 
arises  from  the  difBculty  of  supposing  that  the  testator  would 
have  given  him  something  if  he  meant  him  to  have  alL  There- 
fore, if  the  express  legacy  can  be  accounted  for  on  other  grounds, 
no  presumption  arises.  If,  for  instance,  the  legacy  is  an  eioep- 
tion  out  of  a  larger  gift :  Oriffith  v.  Rogers,  1  Eq.  Ab.  245, 
pL  8 ;  Jones  v.  Westcomb,  Prec.  Ch.  316 ;  and  this  includes  the 
case  of  a  gift  to  the  executor  for  life,  if  there  is  a  gift  of  the 
remainder :  Oranvilie  v.  Beaufort,  1  P.  W.  114 ;  or  if  the 
legacy  is  to  an  executrix,  a  maiTied  woman,  for  her  separate 
use.  Newstead  v.  Johnson,  2  Atk.  45 ;  9  Mod.  242. 
Equal  legacies      b.  Equal  legacies  to  several  executors  will  also  raise  a  pre- 

to  severu. 

executors.        sumption   against  their   title  to  the  residue.     Orrvmaney  v. 

Butcher,  T.  &  R.  260 ;  In  re  Hudson's  Trusts,  31  W.  R  778: 

52  L.  J.  Ch.  789. 
And  this  presumption,  it  seems,  is  not  rebutted  by  the  fact 

that  unequal  bounty  is  shown  them  as  regards  real  estate 

Mackleston  v.  Brown,  6  Ves.  62,  p.  64. 
Legacies  to  But  legacies  to  some  executors  and  not  to  others,  or  unequal 

cntora^imd  not  ^^g^^^s  to  all,  raise  no  presumption  against  them,  since  the  in- 
to others.         tention  may  be  to  favour  some  more  than  others.     Griffiths  v. 

Hamilton,  12  Ves.  299 ;  PraU  v.  Sladden,  14  Ves.  193;  Bowker 

V.  Hunter,  1  B.  C.  C.  328  ;  Bawlings  v.  Jennings,  13  Ves.  39 ; 

Dawson  v.  Thome,  3  Russ.  235;  In  re  Knowles;  Roofie  v. 

Chalk,  28  W.  R  975. 
Legacy  to  one       If,  however,  a  legacy  be  given  to  one  of  several  executors 
executors  for    expressly  for  his  trouble,  they  all  take  as  trustees.     White  v. 
Ms  trouble.      Evans,  4i  Ves.  21 ;  MUn^  v.  Slater,  8  Ves.  296. 

But  in  such  a  case  parol  evidence  to  support  their  title  would 

be  admitted.     WiUiaTns  v.  Jones,  10  Ves.  77. 
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5.  If  it  is  clear  that  the  executors  are  appointed  not  from      Cltsp.  L. 
personal  motives,  but  merely  from  convenience  or  because  they  Execaton 
occupy  a  particular  position,  they  take  as  trustees.     Urquhart  foj^^^l^cular 
V.  King,  7  Ves.  224;  De  Mazay  v.  Pybtia,  4  Ves.  644 ;  Sadler  '®*~'^ 
V.  Twmer,  8  Ves.  616. 

Evidence  in  £Ebvour  of  next  of  kin  is  not  admissible,  except  to 
rebut  evidence  in  favour  of  the  executors.  White  v.  WiUia/ms, 
3  V.  &  B.  72. 
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CHAPTER    LI. 

ADMINISTRATION. 

The  Obder  of  Assets. 

C1"^P»  U-  The  order  in  which  the  assets  of  a  testator  are  applied  in 

administration  is  as  follows  : — 
I.  General  I.  The  general  personal  estate.    Manning  v.  Spooner^  3  Yes. 

personal  ^  <■  k 

estate.  ^^•' 

1.  And  as  to  this,  if  a  specific  fund  of  personalty  is  chai^ged. 
it  is  primarily  liable  if  the  residue  is  disposed  of.  Brovone  v. 
OroornbHdge,  4  Mad.  495 ;  Choat  v.  Yeates,  1  J.  &  W.  102 ; 
Evans  v.  Evams,  17  Sim.  106  ;  PhiUips  v.  EaMrvood,  1  LL  &  G. 
294 ;  Webb  v.  De  Beauvaiain,  31  B.  673 ;  Vernon  v.  Eari 
Manners,  ib.  623  ;  Longfield  v.  Bantry,  15  L.  R  Jr.  101. 
Residne  2.  If,  however,  the  residue  is  undisposed  of,  the  latter  is 

undisposed  of.  primarily  liable.    Holfiyrd  v.  Wood,  4  Ves.  78 ;  HeioeU  v.  Snare, 

1  De  Q.  &  S.  333 ;  Newhegin  v.  BeU,  23  B.  386 ;  Chrbet  v. 
Corbet,  I.  R  8  Eq.  407;  see  Re  Isabel  WiUiaras;  Oreenr. 
Bwrgesa,  59  L.  T.  310. 

3.  And  generally  it  would   seem  that  where  there  is  no 
residuary  gift,  but  there  is  in  fact  a  residue  of  which  no  dis- 
position has  been  attempted,  this  is  in  all  cases  the  primaiy 
fund  for  payment  of  debts.    Howae  v.  Chapman,  4  Yes.  542 ; 
Taylor  v.  Mogg,  27  L.  J.  Ch.  816. 
Le^y  given        Legacies,  however,  even  if  given  in  lieu  of  a  share  of  residue, 
^^^£  ^       the  gift  of  which  is  revoked,  and  thereby  becomes  undisposed 
residue  is         ^f^  aj^  not  payable  out  of  the  share  undisposed  of,  but  out  of 
out  of  the        the  general  estate.    Sykes  v.  Sykes,  4  Eq.  200  ;  3  CL  301 ;  see 
SnauLtote!      CressweUv.  Chedyn,  2  Ed.  123;  3  B.  P.  C.  246;  see  1  Sw. 

571,  V, 
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But  the  testator  may  direct  them  to  be  paid  out  of  the     <^^P'  ^- 
revoked  share  of  reaidae.    In  re  Wood's  WiU^  29  B.  236 ;  Walsh 
V.  Walsh,  I.  R.  4  Eq.  396. 

A  specific  legacy  falling  into  the  residue  by  reason  of  lapse  Specific  l^acy 
hears  its  rateable  proportion  with  the  other  residue.    Scott  v.     ^^^^'^' 
Forristall,  10  W.  R  37  ;  Marley  v.  TwnstaUy  7  Eq.  416,  n. 

4.  On  the  question  whether  a  lapsed  share  of  residue  is  Whether  a 
an>licable  in  payment  of  debts  in  priority  to  a  share  effectually  of^^dne^is 
diroosedof:—  SF^^^^l 

^  before  a  share 

o.  If  there  is  a  general  charge  of  debts,  a  lapsed  share  only  well  disposed 
oentribntes  rateably.    Eyre  v.  Ma/rsden,  4  M.  &  Cr.  231 ;  Bwni 
v.  StvH,  10  Ha.  415 ;  Oddie  v.  Brown,  4  De  Q.  &  J.  179 ;  see 
SUbome  v.  Ooode,  14  Sim.  166 ;  Ralph  v.  Ca/rrick,  5  Ch.  D. 
984. 

b.  The  same  rule  applies  where  there  is  no  charge  of  debts.  No  charge  of 
Trethsury  v.  Helyar,  4  Ch.  D.  53 ;  Fmton  v.  Wills,  7  Ch.  D.  33 ;  ^""^^ 
Bkmn  v.  Bell,  7  Ch.  D.  382 ;  overruling,  so  far  as  contra,  Gowan 
V.  Brougkton,  19  Eq.  77;  see  In  re  Jones;  Jones  v.  Caless, 
10  Ch.  D.  40. 

Upon  this  principle,  if  a  mixed  residue  of  pure  and  impure 
personalty  was  given  to  a  charity,  so  that  the  gift  failed  as  regards 
the  impure  personalty,  the  latter  was  not  the  primary  fund  as 
against  the  other  portion,  the  gift  of  which  took  effect,  but 
debts  were  pajrable  rateably  out  of  both.  A.-O.  v.  Lord 
Wi/ncheldea,  3  B.  C.  C.  373 ;  S.  C.  A,-G.  v.  Hwrst,  2  Cox,  364 ; 
BUmn  V.  Bell,  7  Ch.  D.  382. 

II.  Real  estate  devised  or  ordered  to  be  sold  for  payment  of  H-  R«&1 

estate  devised 

debts,  whether  it  descends  to  the  heir  or  not.    MU/nes  v.  Slaier,  for  jNtyment 
8  Ves.  295;  Weat  v.  Lawda/y,  I.  R  2  Eq.  517;  PhiUips  v.  ^^^*«' 
Parry,  22  B.  279 ;  Stead  v.  HardaJcer,  15  Eq.  175. 

nL  Real  estate  not  charged  with  debts  which  descends,  be-  III.  Real 
cause  no  disposition  has  been  attempted.    Davies  v.  Topp,  descended  not 
1  B.  C.  C.  527  ;  Ha/rmood  v.  Oglander,  8  Ves.  125 ;  Mannvag  f^^  ^^'^^^^ 
V.  Spo(mer,  3  Ves.  117  ;  SdLon  v.  WaUs,  9  W.  R.  847  ;  Wood 
V.  OrdAsli,  3  Sm.  &  G.  125  ;  Barber  v.  Wood,  4  Ch.  D.  885. 

IV.  Real  estate  charged  with  payment  of  debts  and  devised  IV.  Real 
or  descended  rateably.     Wood  v.   Ordish,  3  Sm.  &  G.  125 ;  witii  debts 
Peacock  v.  Peacock,  13  W.  R  516;  34  L  J.  Ch.  315;  Ryves  v.  ^^^jjj^ 

U  U 
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Ryves,  11  Eq.  639  ;  Stead  v.  Ha/rdaker,  15  Eq.  175  ;  Barber  v. 
Wood,  4  Ch.  D.  886 ;  see,  however,  WiUicums  v.  Ghitty,  3  Vea. 
645. 

Y.  General  pecuniary  legacies  rateably. 

The  right  of  the  pecuniary  legatees  as  against  real  estate 
charged  with  payment  of  debts,  appears  to  rest  on  an  anomaloas 
application  of  the  doctrine  of  marshalling.  If  the  land  is 
devised  subject  to  payment  of  debts  creditors  have  two  funds. 
If  they  exhaust  the  personal  estate,  legatees  may  stand  in  the 
place  of  the  ci'editors  against  the  real  estate.  It  is,  howeveri 
settled  that  a  charge  of  debts  on  real  estate  does  not  exonerate 
the  personalty  from  its  primary  liability  to  pay  debta  It  is 
difficult,  therefore,  to  se^  how  the  doctrine  of  marshaUing 
applie& 

If  fund  A.  is  properly  applicable  before  fund  B.,  what  right 
have  the  owners  of  fund  A.  to  take  any  part  of  fund  B.  because 
their  own  fund  is  applied  in  its  proper  order  ?  The  doctrine  is, 
however,  established  by  a  long  line  of  cases,  which  it  is  now 
too  late  to  reconsider.  Haslewood  v.  Pope,  3  P.  W.  822; 
Arnold  v.  Chapman,  1  Ves.  Sen.  108,  110 ;  Foster  v.  Cook, 
3  B.  C.  C.  347  ;  Bradford  v.  Foley,  3  B.  C.  C.  351  n. ;  WAder 
V.  Alsop,  3  B.  C.  C.  352  n, ;  Aldrich  v.  Cooper,  8  Ves.  381, 396 ; 
Paieraon  v.  Scott,  1  D.  M.  &  G.  531 ;  Rickard  v.  Barrett,  3  K. 
&  J.  289  ;  Swrtees  v.  Parkin,  19  B.  406  ;  ife  Stokes;  Parm» 
V.  MUler,  67  L.  T.  223,  where  Be  Bate ;  Bate  v.  Safe,  43  Ch.  D. 
600  is  considered,  and  see  In  re  Butler;  Le  Bos  v.  Herbert, 
(1894)  3  Ch.  260. 

The  cases  do  not  dmw  any  distinction  between  an  express 
chaige  of  debts  and  a  charge  of  debts  implied  from  a  general 
direction  to  pay  debts.  In  Bradford  v.  Foley  there  appears  to 
have  been  only  a  general  direction  to  pay  debts.  The  judgment 
in  In  re  Bate,  where  there  was  also  only  a  direction  to  pay  debts, 
did  not  lay  any  stress  on  this  circumstance. 

The  doctrine  is  very  similar  to  the  doctrine  established 
before  Locke  King's  Act,  that  pecuniary  legatees  are  entitled 
to  stand  in  the  place  of  a  moiigagee  against  mortgaged  real 
estate  if  the  personal  estate  is  exhausted  by  the  mortgagee,  a 
doctrine  which  seems  to  be  equally  unfounded  in  principle, 
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though  established  as  the  rule  of  the  Court.     See  Forrester  v.     Chap.  II. 
Leighy  Amb.  171 ;  Wythe  v.  Henniker,  2  M.  &  K  635,  644. 

The  liability  of  pecuniary  legatees  to  be    applied  before  liability  of 
residuary  devisees  is  settled  by  Mi/rehouse  v.  Scaife,  2  M.  &  Cr.  a^inst  ^ 
696 ;  Gibbms  v.  Eyden,  7  Eq.  371  ;  Collins  v.  Leiuis,  8  Eq.  ""^^^ 
708 ;  Dugdale  v.  DugdaXe^  14  Eq.  234 ;  Tomkins  v.  Coulthurst, 
1   Ch.   D.   626;   Farqvkarson  v.  Floyer,  3  Ch.  D.  109,  not 
following  Hensman  v.  Fryer,  3  Ch.  420. 

In  these  cases  the  real  estate  was  devised  in  words  which  did 
not  make  debts  and  legacies  a  charge  within  the  rule  in  GreviUe 
V.  Browne,  If  there  had  been  such  a  charge  different  con- 
siderations would  have  applied. 

1.  As  between  general  legacies  the  further  question  may  ^whether 
arise  if  there  is  no  residuaiT  gift,  whether  a  lapsed  pecuniary  lapsed  legacy 

J   ^     '  r         r  J   18  applicable 

legacy  exonerates  those  that  take  effect : —  before  those 

effectuallv 

a.  Where  all  the  legacies  are  subject  to  a  charge  of  debts,  a  given. 
lapsed  pecuniary  legacy  only  contributes  rateably.    Howse  v. 
diapmany  4  Ves.  542. 

6.  Where  there  is  no  charge  of  debts  possibly  on  the  principle 
of  Oowan  v.  Broughton,  19  Eq.  77;  Scott  v.  Cv/mherland, 
18  £q.  578,  a  lapsed  legacy  may  be  primarily  applicable  ;  see, 
however,  p.  657,  ante ;  and  see  In  re  HarrCs  TmsiSy  2  Sim. 
N.  S.  106. 

2.  As  to  what  are  general  legacies  for  the  purpose  of  abate-  what  ate 

Legacy  duty  directed  to  be  paid  on  a  specific  legacy  is  a  purposes  of 

o     V  abatement. 

general  legacy  and  abates  with  the  general  legacies.  Farrer 
V.  St  Gathering's  CoU.y  16  Eq.  19 ;  see  Wilson  v.  (/Leary,  17 
Eq.  419;  In  re  Wilkins;  WUkins  v.  Rotherhaniy  27  Ch.  D. 
703. 

And  annuities  for  the  purpose  of  abatement  rank  with  general 
legacies.    MiUer  v.  HudcUestone,  1  Mac.  &  0.  513. 

A  rent  charge,  however,  or  annuity  issuing  out  of  the  land,  sent  charges, 
has  priority  over  legacies  charged  upon  the  land  in  the  event 
of  deficiency  of  the  personalty.     Creed  v.  Creed,  11  CI.  &  F. 
491 ;  In  re  Briggs ;  Briggs  v.  Oeorge,  29  W.  R.  925. 

In  estimating  the  value  of  annuities  for  purposes  of  abate-  How  the 
ment  their  value  is  to  be  taken  at  the  time  when  the  estimate  am^dties  is  to 

U  U  2  ^  calculated. 
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^hap.  IX_  is  made  ;  thus  the  value  of  the  annuity  of  an  annuitant  who  is 
dead  is  the  sum  of  the  payments  which  would  have  heen  made 
to  him  in  respect  of  it,  and  the  value  of  a  reversionary  annuity 
which  has  come  into  possession  is  its  present  value  according  to 
the  Government  tables  at  the  time  of  abatement,  pltLs  any 
arrears  due  upon  it  Todd  v.  Bidby,  27  B.  353 ;  Patta  v.  SmUh, 
8  Eq.  683 ;  Delves  v.  Newingtan,  52  L.  T.  612. 

The  same  rule  applies  where  all  the  annuitants  are  living. 
Heaik  v.  Nugmt,  29  B.  226 ;  In  re  WUkiTis ;  WHkins  v. 
Bothtrham,  27  Ch.  D.  70a 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants  do 
not  give  the  annuities  priority  over  the  l^;ateea  Roper  v. 
22oper,  3  Ch.  D.  714. 

3.  Priority  of  general  legacies,  inter  se : — 

Legacies  for         a.  As  between  general  legatees,  l^;acie8  given  for  valuable 

conaideration    consideration,  as  for  debts  or  instead  of  dower,  have  priority. 

have  priority,   ^^^^^^j^  y^  Morret,  2  Ves.  Sen.  420  ;  HecUh  v.  Dendy,  1  Rii& 

543 ;  NarcoU  v.  Gordon,  14  Sim.  268 ;  BeU  v.  BeU,  6  Ir.  Eq. 

289 ;  Daviea  v.  Bueh,  1  You.  341 ;  StaMschmidt  v.  LeU,  1  Sm. 

&  G.  421. 
A  legacy,  however,  in  lieu  of  dower,  where  the  testator  has  no 

land  out  of  which  the  widow  is  dowable,  or  disposes  of  his  land 

by  his  will  so  as  to  destroy  her  dower,  has  no  priority.     Acey  v. 

Si/mpaon,  5  B.  35  ;  Roper  v.  Roper,  3  Ch.  D.  714 ;  In  re  Qretn- 

wood;  Oreenwood  v.  Greenwood,  (1892)  2  Ch.  295. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 

Dwnccm  v.  Watte,  16  B.  204. 
A  legacy  to  the  testator's  wife  for  her  immediate  reqoire- 

meiits  has  no  priority.     Blower  v.  Morret,  2  Yes.  Sen.    420 ; 

Gazenove  v.  Gaaenove,  61  L  T.  115 ;  In  re  Schweder's  Estate ; 

Oppenhei/m  v.  Schweder,  (1891)  3  Ch.  M.  Inre  Hardy,  17  Ch. 

D.  798,  must  be  considered  overruled. 
Time  of  6.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  at 

^^tL  no        some  other  future  period,  do  not  abate  before  other  legaciea 
priority.  jjij^^  y  Hvddlestone,  3  Mac.  &  G.  513 ;  Street  v.  Street,  2  N.  R 

56  i  Nickiaaon  v.  CockiU,  3  D.  J.  &  S.  622. 
L«giu:iea  The  words  ''  in  the  first  place/'  **  in  the  next  place,"  or  the 
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word   "afterwards,"   used   in   introducing  legacies^  create  no     Ch*P'  M- 
priority  between  them.     ThvHiitea  v.  Forrnom,  1   Coll.  409 ;  introduced  by 

**  firstly  *' 

BeesUm  v.  Booths 4  Mad.  161 ;  Whitehouse  v.  Imsole,  7  L. T.  N.  S.  "secondly." 
400;  flee  /w  r»  Hardy;  WeUa  v.  Ba/rwiok,  17  Ch.  D.  798. 

Annuities  to  become  payable  when  all  the  legacies  are  paid 
and  annuities  payable  immediately  abate  pari  passu.  Ingham 
V.  Daly,  9  L.  R  Jr.  484. 

c.  But  l^acies  given  on  the  supposition  that  there  will  be  Legacies  ^ven 
more  than  enough  to  pay  prior  legacies  abate  first.  A,'0.  v.  of ara?^.*^° 
Bofnma,  2  P.  W.  23  ;  Stammere  v.  HaUiley,  12  Sim.  42. 

And  a  direction  that  certain  legacies  given  for  life  are  to  Legacies  for 

life  applicable 

become  applicable  on  the  death  of  the  legatees  to  the  payment  on  the  death 
of  other  l^acies  will  give  the  legatees  for  life  priority.    Brown  legatees. 
V.  Brown,  1  Eee.  275 ;  see  Haynea  v.  Hwynes,  3  D.  M.  &  G. 
590. 

And  where  real  estate  given,  subject  to  certain  annuities,  is  Real  estate 
made  applicable  in  aid  of  the  personalty  to  the  payment  of  ^uities 
legacies  subject  to  those  annuities,  the  annuities  have  priority  °^®  ^PP^  . 
over  the  legacies.    Earl  of  Portarlington  v.  Darner,  4  D.  J.  &  personalty. 
S.  161 ;  see  Co(yre  v.  Todd,  7  D.  M.  &  G.  520. 

And,  of  course,  when  a  particular  legacy  is  given  and  the 
residue  is  then  distributed  in  certain  sums,  the  particular  legacy 
has  priority  over  all  the  others.  Qyett  v.  WiUia/ms,  2  J.  &  H. 
429 ;  see  /w  re  Hardy;  Wdla  v.  Barwidc,  17  Ch.  D.  798. 

4.  Priority  between  general  and  residuary  legatees : — 

a.  As  a  general  rule  the  residuary  legatee  is  entitled  to  General 
nothing  till  all  the  particular  legacies  given  by  the  will  are  pj^^over 
satisfied  in  full.  "«*d^«- 

Thus,  a  gift  of  the  rest  of  a  specific  fund  after  payment  of 
debts  and  funeral  expenses,  where  legacies  have  been  given  as 
well,  is  a  gift  of  the  residue  after  payment  of  the  legacies  as 
well  as  the  debts  and  funeral  expenses.  Foxen  v.  Foxen,  3  N.  B. 
452  ;  13  W.  R.  33. 

In  the  same  way,  where  a  fund  is  set  apart  to  pay  annuities  Fond  set 
and  is  directed  upon  the  death  of  the  annuitants  respectively  to  j^^^ei^^ 
fedl  into  the  residue,  if  the  fund  is  insufficient  to  pay  the  annui- 
ties, the  residuary  legatee  is  entitled   to  nothing  till  all  the 
legacies  and  annuities  have  been  paid  in  full      Arnold  v. 
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Arnold,  2  M.  &  K.  374 ;  AnderaoTi  v.  Anderson,  33  B.  223 ; 
In  re  TootaVs  Estate,  2  Ch.  D.  628. 

And  when  two  legacies  are  directed  to  be  paid  out  of  a  fund 
which  turns  out  too  small  to  pay  both,  and  one  of  them  lapses, 
the  other  legacy  gets  the  benefit  of  the  lapse.  In  re  Tunno; 
Bailees  v.  Raikes,  45  Ch.  D.  66. 

b.  It  would  seem  that  a  direction  that  in  the  event  of  insuffi* 
ciency  of  assets  all  the  beneficiaries  are  to  abate,  does  not  entitle 
the  residuary  legatee  to  a  fund  which  is  released  by  the  death 
of  a  tenant  for  life.  In  re  Lyne's  Estate;  Sands  v.  Lyne,  8 
Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  in  favour 
of  legatees  or  vice  versd,  in  the  event  of  deficient  assets  the 
abatement  is  permanent  and  a  fund^  falling  in  is  not  applicable 
to  increase  gifts  which  have  abated.  Farmer  v.  Mills,  4  Boss. 
86 ;  Hichens  v.  Hichens,  25  W.  R.  249. 

c.  Upon  similar  principles,  where  assets  have  been  lost  after 
the  death  of  the  testator,  the  loss  falls  on  the  residuary  legatee 
in  the  first  instance.  Wilmot  v.  Jenkins,  1  B.  401 ;  Baker  v. 
Fa/rmer,  L.  R  3  Ch.  637.  Dyose  v.  Lyase,  1  P.  W.  305  is 
overruled ;  see  Fon/riereau  v.  Poyntz,  1  B.  C.  C.  478;  Humphrey 
V.  Humphreys,  2  Cox,  186  ;  BaJcer  v.  Farmer,  supra. 

Where  assets  are  wasted  after  some  legacies  have  been  satis- 
fied, the  satisfied  legatees  cannot  be  called  on  to  refund  by  the 
other  legatees ;  and  similarly  if  assets  are  wasted  after  one  of 
several  residuary  legatees  has  received  his  share,  he  cannot  be 
called  en  to  refund  by  the  other  residuary  legatees.  Fenwick  v. 
Clarke,  4  D.  F.  &  J.  240 ;  Peterson  v.  P^^wn,  3  Eq.  Ill ; 
In  re  Window;  Frere  v.  Window,  46  Ch.  D.  ^49;  In  n 
Lepine;  Dowsett  v.  Cvlver,  (1892)  1  Ch.  210. 

YI.  Real  estate  devised,  not  charged  with  debts,  including 
residuary  real  estate,  and  specifically  bequeathed  personal  estate 
rateably.  Hensman  v.  Fryer,  3  Ch.  420  (see  Lancefiddr- 
Iggvlden,  10  Ch.  136) ;  Jackson  v.  Pease,  19  Eq.  96. 

It  seems  to  be  the  better  opinion  that  real  estate  devised  not 
charged  with  debts  but  descending  by  reason  of  lapse  is  applic- 
able in  the  same  order.  Blann  v.  Bdl,  47  L.  J.  Ch.  120 ;  7 
Ch.  D.  382;  Luckcraft  v.  Pridham,  48  L.  J.  Ch.  636.    SeM  v 
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Ckuniberlandy  18  Eq.  578,  would  probably  not  be  followed ;  see     ^^P*  M- 
Aatley  v.  MicTdethwait,  15  Ch.  D.  59,  66 ;  Treihewy  v.  Hdyar* 
4  CL  D.  53 ;  Bow  v.  Bmu,  7  Eq.  414 ;  Hurst  v.  Hurst,  28  Ch. 
D.  159. 

The  real  estate  must  contribute  in  proportion  to  its  value 
without  any  deduction  in  respect  of  legacies  or  annuities  charged 
upon  it  by  the  will.  In  re  Sawnders-Davies ;  Sa/umders- 
Davies  v.  Saunders-Davies,  34  Ch.  D.  482  ;  In  re  Bcuwden  ; 
National  Provincial  Bank  of  England  v.  Cresawell,  (1894)  1 
Ch.  693. 

And  the  real  estate  must  be  applied  in  priority  to  the  legacies 
and  annuities  so  charged.  Bailees  v.  Bouttonj  29  B.  41 ;  In  re 
Sa/wnderS'Davies ;  Saunders-Bavies  v.  Saunders-Davies,  34 
Ch.  D.  482 ;  In  re  Bawden ;  NaJtional  Provincial  Bamik  of 
England  v.  CressweU,  (1894)  1  Ch.  693. 

If  an  annuity  is  charged  on  a  specific  chattel,  which  is  ex- 
hausted in  payment  of  debts,  the  annuity  is  applicable  pari 
passfa  with  other  specific  legacies.  Long  v.  Short,  1  P.  W. 
403,  as  explained  in  In  re  Saunders-Davies,  34  Ch.  D.  482 ; 
see  Ja/^kson  v.  Ha/milton,  3  J.  &  Lat.  702 ;  9  Ir.  Eq.  430. 

If  the  personal  estate  is  insufficient  to  pay  debts,  a  specific  Contribntion 
devisee  or  legatee  of  incumbered  property  cannot  require  other  specific 
specific  legatees  or  devisees  to  contribute  to  the  incumbrance.  ^J^  ^^ 
A  general  direction  to  pay  debts  does  not  alter  the   case. 
O'Neil  V.  Mead,  1  P.  W.  693 ;  HaUiwell  v.  Tanner,  1  R  &  M. 
683 ;  In  re  Butler ;  Le  Bos  v.  Herbert,  (1894)  3  Ch.  250. 

VII.  Property  appointed  by  the  will  under  a  power  of  ap-  VII.  Pro- 
pointing,  whether  by  deed  or  will  or  by  will  only.    Fleming  v.  minted? 
Buchanan,  3  D.  M.  &  G.  976 ;    Hawthorn  v.  Shedden,  3  Sul 
&  G.  305  ;  Petre  v.  Petre,  14  B.  197 ;  Williams  v.  Lomas,  16 
B.  1. 

By  sect  4  of  the  Mamed  Women's  Property  Act,  1882,  it  Execution  of 
is  enacted  that  "  the  execution  of  a  general  power  by  will  by  a  S"^ian^^' 
married  woman  shall  have  the  effect  of  making  the  property  ^onwn- 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act" 

The  effect  of  the  Act  is  to  make  the  appointed  property 
liable  to  her  debts,  though  she  may  have  had  no  separate  estate 
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Ohap.  LI.     at  the  time  when  the  debts  were  contracted.    In  re  Ann ; 
Wilson  V.  Awa,  (1894)  1  Cb.  649. 
Exercise  of  The  decisions  on  this  subject  before  the  Act  are  conflicting, 

^manM       ^ut  the  balance  of  authority  appears  to  support  the  following 
womaiL  propositions  :— 

1.  Where  there  is  a  power  of  appointment  by  will  only, 
wheth^  connected  with  a  separate  life  estate  or  not,  the  ez^^cise 
of  that  power  does  not  make  the  propeity  appointed  available 
for  payment  of  debts  contracted  during  coverture.  VoMgliam  v. 
Vanderstegen,  2  Drew.  165, 363  ;  Johnson  v.  GdUagher^Z  D.  F. 
&  J.  494 ;  In  re  Roper ;  Roper  v.  Donoaeter,  89  CL  D.  482. 
In  re  Harvey's  Estate  ;  Godfrey  v.  Harben,  13  Ch.  D.  216 ;  and 
Hodges  v.  Hodges,  20  Ch.  D.  749,  are  doubted  in  In  re  Roper, 
supra. 

But  the  exercise  of  a  general  testamentary  power  of  ap- 
pointment renders  the  property  appointed  available  for  payment 
of  ante-nuptial  debts.  In  re  Pa/rkin  ;  Hill  v.  Schvxirz,  (1892) 
3  Ch.  510. 

2.  When  there  is  a  power  of  appointment  by  deed  or  will  oon- 
nected  with  a  separate  life  estate,  the  exercise  of  the  power 
renders  the  property  appointed  available  for  creditors.  London 
Chofirtered  Bank  of  Australia  v.  Lentpriire,  L.  R  4  P.  C.  572  : 
Mayd  v.  Field,  8  Ch.  D.  587.  See,  however.  Ex  paHie  OiUkriai, 
17  Q.  B.  D.  621 ;  In  re  Roper,  svpra. 

VIII.  Land  U      YIII.  Land  in  a  foreign  country  is  governed  by  the  lex  loci 
^e^  loci     ^^  ^^  ^^d  is  only  liable  to  such  debtsas  would  be  cast  upon  it 

by  the  law  of  that  country.    Ha/nrison  v.  Harrison,  8  Ch.  342 ; 

see  In  re  Hewit ;  Lawson  v.  Dun/xm,  (1891)  3  Ch.  568. 

Costs  of  ADinNisTRATiON. 

Costs  of  ^6  costs  of  an  administration  action  are  not  debts  within 

J^^J^^  the  meaning  of  a  charge  of  debts.    Sanger  v.  Ha/yper,  26  R 
"  585. 

The  order  of  assets  for  payment  of  such  costs  is  not  in  all 
respects  the  same  as  that  for  payments  of  debts. 

If  a  particular  fiind  is  appointed,  they  are  payable  out  of 
that. 
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It  is  now  settled  that  a  direction  to  pay  testamentary  expenses     Chap,  u. 
includes  the  costs  of  an  administration  action,  except  in  so  far  Testamentary 
as  they  have  been  increased  by  the  administration  of  the  real  L^de  costs 
estate.    McrreU  v.  Fisher,  4   De   G.   &   S.   422 ;    Miles  v.  of  action- 
Harrison,  9  Ch.  316  ;  Ha/rloe  v.  Harloe,  20  Eq.  471 ;  Penny  v. 
Penny ^  11  Ch.  D.  440 ;  Be  Young;  Yonmg  v.  Dolman^  44  L.  T. 
499  ;  Putehing  v.  Banmett,  51  L.  J.  Ch,  74 ;  In  re  Middleton ; 
Thompson  v.  Harris,  19  Ch.  D.  652;  see  In  re  Roper;  Taylor 
V.  BUmd,  45  Ch.  D.  126. 

The  term   executorship  expenses  has  the  same  meaning.  Executorship 
Sharp  V.  Lush,  10  Ch.  D.  468.  expenses. 

Costs  of  an  admioistration  suit  have  been  held  to  be  included  Funeral  and 
under  ''fungal  and  other   expenses"  and    ''legal   expenses."  penses. 
Webb  V.  De  Beauvoisin,  31  B.  573 ;  Coventry  v.  Coventry,  2 
Dr.  &  Sm.  470. 

But  the  words  **  debts  and  costs  of  proving  the  will "  do  not 
include  costs  of  a  suit  Stringer  v.  HoArper,  26  B.  585  ;  see 
Alsfyp  V.  BeU,  24  B.  451. 

Browne  v.   Oroombridge,   4  Mad.  495,  and  QHhertson  v.  Costs  of 
OHhertson,  34  B.  354,  where  the  costs  of  a  special  case  were  ''^^^  ^^*^' 
held  not  included  in  testamentary  expenses,  and  In  re  Bid's 
Estate,  16  Eq.  577,  may  be  considered  oYerruled.    See,  too, 
Brovm  v.  Burdett,  53  L.  J.  Ch.  56. 

A  fund  charged  with  payment  of  testamentary  expenses 
need  not  be  retained  by  the  executors  for  more  than  a  year  if 
no  action  is  apprehended.  In  re  Cope's  Trusts,  36  L.  T.  N.  S. 
437. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  of  Personal 
administration  are  payable  out  of  the  personal  estate,  except  in  f^^  ^^^^^ 
so  far  as  they  have  been  increased  by  administration  of  the 
realty,  which  in  that  case  must  bear  the  added  costs.  Ripley  v. 
Moysey,  1  Kee.  578 ;  Pickford  v.  Brown,  2  E.  &  J.  426 ; 
Jackson  ▼.  Pease,  19  Eq.  96 ;  In  re  Middleton;  Thompson  v. 
Harris,  19  CL  D.  552  ;  In  re  Toiory's  Settled  Estate;  Dallas 
V.  Towry,  41  Ch.  D.  64,  p.  87 ;  see  In  re  Price ;  Williams  v. 
Jenkins,  31  Ch.  D.  485. 

The  costs  of  administration  include  the  costs  of  getting  in  What  costs 
any  part  of  the  personal  estate  which  is  in  a  foreign  country  and  ""  *"''""^'^- 
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^^^P-  ^'     the  payment  of  all  duties  necessary  for  that  purpose.     Peter  v. 
Stirling,  10  Ch.  D.  279. 
Mixed  residue      Where  the  residue  is  composed  of  the  proceeds  of  sale  of 

1)e&rs  costiS 

rateably.  realty  directed  to  be  converted  and  of  personalty,  given  together 

as  a  mixed  fund,  costs  of  administration  are  payable  out  of  the 
mixed  fund  rateably,  and  a  lapsed  share  will  not  be  applied  before 
shares  well  disposed  of.  This  is  the  case  though  the  personalty 
may  not  be  exonerated  for  the  purpose  of  paying  debts.  lAJUck- 
craft  V.  Pridham,  48  L.  J.  Ch.  636. 

Unappointed        In  the  case  of  a  fund  subject  to  a  power  the  costs  of  adminis- 

firet  Uable.  tration  will  be  borne  rateably  by  appointed  and  unappointed 
shares.  Warren  v.  PosHethwaite,  2  Coll.  108,  116 ;  TroUope 
V.  RouUedge,  1  De  G.  &  S.  662 ;  Moore  v.  Diaxm,  15  Ch.  D. 
566. 

Devised  and         It  seems  that  devised  and  lapsed  estates  bear  costs  rateably. 

lapsed  estates.  Maddiscm  V.  Pye,  32  B.  658 ;  Bagot  v.  Legge,  2  Dr.  &  Sm.  259 ; 
see,  however,  Scott  v.  Cuwherland,  18  Eq.  578,  and  cases  cited 
ante,  p.  662. 

Probate  and  Probate  Duty  and  the  old  Estate  Duty  are  payable  out  of  the 
residuary  personalty.  In  re  Bourne;  Martin  v.  Martin,  (1893) 
1  Ch.  188. 

The  heir  cannot  be  made  liable  to  pay  the  Probate  Duty. 
Shephea/rd  v.  Beeiham,  6  Ch.  D.  597. 

Costs  of  administration  have  precedence  over  any  other  costs 
directed  to  be  paid  out  of  the  estate  ;  for  instance,  costs  of  a  suit 
in  the  probate  division.  In  re  Mayhew  ;  Rowlea  v.  Maj^w, 
5  Ch.  D.  596 ;  QiUooly  v.  Plunkett,  9  L.  R  Jr.  324 ;  In  re 
Price;  Williams  v.  Jenkins,  31  Ch.  D.  485. 


Mabshallinq. 

I.  General  rules. 

A  fond  Where  a  fund  has  been  applied  out  of  its  proper  order  in  the 

iteoi^r^S^**^  administration  of  assets,  the  persons  who   would   have  been 

entitled  to  be   entitled  to  the  fund  may  claim  for  the  amount  so  applied  against 

the  fund,  which  ought  to  have  been  applied  in  priority  to  their 

own.    See  Tombs  v.  Boch,  2  ColL  490 ;  In  re  Mower's  Trusts, 

8  Eq.  110. 
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And    in    some    anomalous    cases    marshalling    has    been      Chap.  Li. 
allowed  in  favour  of  persons  entitled  to  a  fund  which  has  been  Marshalliug 
applied  in  its  proper  order  :  thus,  legatees  may  stand  against  legatees  and 
descended  realty  or  against  realty  charged  with  debts,  if  the  ^^^^  ^^ 
personalty  has  been  exhausted  in  payment  of  debts.     Foster  v.  cha^d  with 
Cook,  3  B.  C.  C.  347 ;  Paterson  v.  Scott,  1  D.  M.  &  G.  531 ;  ^®^*^' 
Rickard  v.  Barrett,  3  K  &  J.  289;  Re  Stokes;  Parsons  v. 
MiUer,  67  L.  T.  223. 

So,  too,  a  general  pecuniaiy  legatee  is  entitled  to  stand  against  Between 
the  mortgaged  land  in  the  place  of  a  mortgagee  who  has  d^aeeof 
exhausted  the  personal  estate  in  payment   of  the   mortgage.  JJ^Jf*^*^ 
Forrester  v.  Leigh,  Amb.  172 ;  Wythe  v.  Henniker,  2  M.  &  K. 
636  ;  Binns  v.  Nichols,  L.  R  2  Eq,  256. 

Pecuniary  legatees  are,  however,  not  entitled  to  have  the  Between 
assets  marshalled  against  residuary  devisees,  where  the  land  residuary 
IB  not  charged  with  debts.    HcTisman  v.  Fryer,  3  Ch.  420 ;  ^^^^^^^ 
Collins  V.  Lewis,  8  Eq.  708 ;  Dugdale  v.  DugdaXe,  14  Eq. 
234. 

Upon  similar  principles  it  has  been  held  that  legatees  are  Between 

legatees 

entitled  to  stand  in  the  place  of  the  vendor  against  an  estate  and  devisee 
purchased  by  the  testator  and  paid  for  after  his  death  out  of  the  ^^^  fo*^* 
general  personal  estate.     This  is  clear  where  the  estate  has  purchase 

.  money. 

descended.    Sprovle  v.  Prior,  8  Sim.  189. 

And  it  has  been  so  held  where  the  estate  is  devised.  Birds 
V.  Askey,  24  B.  618 ;  Lord  LiLford  v.  Powys  Keck,  L.  R  1  Eq. 
347.  Wythe  v.  Henniker,  2  M.  &  K.  635,  is  contra;  see 
Ba/mwell  v.  IrcTnonger,  1  Dr.  &  S.  255. 

So,  too,  the  principle  of  marshalling  applies  between  legatees,  Between 
some  of  whose  legacies  are  chained  upon  realty  and  others  not.  ^without 
Hanby  v.  Roberts,  Ambl.  127  ;  2  CoU.  512 ;  DicL  104.  ^^  ^'^ 

But  this  is  not  the  case  if  the  claim  against  one  of  the  funds 
fails ;  if,  for  instance,  where  the  legacy  is  charged  on  land,  the 
legatee  dies  before  the  time  of  payment.  Prowse  v.  Abingdon, 
1  Atk.  482  ;  Pearce  v.  Loman,  3  Ves.  135. 

Where  a  testator  charged  the  whole  of  his  estate  with  the 
payment  of  debts  rateably,  and  the  debts  were  paid  exclusively 
out  of  the  general  personal  estate,  it  was  held  that  the  specifically 
bequeathed  personal  estate,  and  the  real  estate  were  bound  to 
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Chap.  LI.  pay  interest  on  the  proportion  due  firom  them  from  the  time 
when  the  debts  were  paid.  Aahvx/rth  v.  Mtmn,  34  Ch.  D. 
391. 

II.  Marshalling  in  the  case  of  charities : 

Assets  not  In  cases  not  within  the  Mortmain  and  CharitaUe  Uses 

in  favour  of      ^'^>  1891,  when   pure    and  impure  personalty   is  given  to 

chanties.         charity,  the  court  will  not  marshall  the  assets  so  as  to  cast 

the  debts  on  the  impure  personalty,  unless  an  intention  cui 

be  gathered  from  the  will  that  the  assets  are  to  be  marshalled. 

Oaskin  v.  Bog^rs,  L  R   2  Eq.   284;  Wigg  v.   NiduJl,  W 

£q.  92 ;  see  Biggar  v.  Eastwood,  19  L.  K  Ir.  49,  as  to  the 

Irish  practice. 

In  the  absence  of  such  an  intention  the  charitable  legacies 

will  abate  in  the  proportion  of  the  pure  to  the  impure  personalty, 

the  value  being  taken  as  at  the  time  of  the  testator's  death. 

Calvert  v.  Armitage,  2  N.  R.  60 ;  Lvuckcraft  v.  Pridkam,  48 

L  J.  Ch.  686,  639. 

Direction  that      A  direction  that  the  charities  are  to  be  paid  out  of  pure 

to  be^d"     personalty  will  give  them  priority  over  other  legatees  asr^ards 

°^*^^Stv       ^^  P^"^  personalty,  but  will  not  release  the  pure  personalty 

from  bearing  its  proportion  of  the  debts.    Rohinaon  ▼.  CMdard, 

3  De  O.  &  S.  499 ;  3  Mac.  &  O.  735 ;  Tempest  v.  TVmpaC, 

2  E.  &  J.  635 ;  7  D.  M.  &  O.  470 ;  Beawnont  ▼.  (Hiveim,  6 

Eq.  534;  4  Ch.  809 ;  Lewis  v.  Boetefeu/r,  38  L.  T.  93;  W.  N. 

1879,  p.  11 ;  see,  however,  Nickisson  v.  Cockill,  3  D.  J.  b  S. 

622. 

Direction  that      But  a  gift  of  residue  to   charity  with  a  direction  that  die 

tTSajiS^is"    residue  so  given  is  to  consist  of  pure  personalty,  followiiig  a 

to  consist         provision  for  payment  of  debts  out  of  realty  and  out  of  residnsiy 

personalty.       personalty  only  so  far  as  the  realty  will  not  extend,  throws  die 

debts  on  the  impure  personalty  in  de&ult  of  realty.     WHJUt- 

Bou/met  16  Eq.  487 ;  see  /ti  re  Arnold;  Bavenscroft  v.  Work- 

mom,  37  Ch.  D.  637. 

The  same  is  the  effect  of  a  direction  to  reserve  the  pure  per- 
sonalty for  charities.    Miles  v.  Ha/rriaon,  9  Ch.  316 ;  see  In  tv 
PitXs  Estate ;  Lacy  v.  Stone,  33  W.  R.  653. 
Personalty  A  gift  to  a  charity  of  such  part  of  the  testator's  pereaaal 

flfiven  sneci"  o  v  *  » 

ficaUy.  estate  as  he  can  so  bequeath  is  specific  and  throws  the  debts  on 
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assets  applicable  in  priority  to  specific  legacies.      Shepheard  v.      Cliap.  Li. 
BeeOiam,  6  Ch.  D.  597. 

If  the  testator  exonerates  the  pure  personalty  from  debts  it 
must  nevertheless  bear  its  share  of  the  costs  of  administration  if 
they  are  not  provided  for.  In  re  Fitzgerald;  Adolph  v.  Dolman, 
26  W.  R  53. 

Chabge  of  Debts. 

I.  What  debts  it  includes  : 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  the  Charge  of 

...  1.111  it.i  11       debts  includes 

testator  subsistmg    at    his   death,  but  not  debts  barred  by  debts  sabsist- 
statute.    Biurke  v.  Jones,  2  V.  &  B.  275 ;  MaaytveU  v.  Max-  ^^  ^^ 
well,  L.  R  4  H.  L.  506 ;  see  Hawkins  v.  Hawhins,  13  Ch.  D. 
470. 

A  trust  for  payment  of  debts  will  not  prevent  the  statute  from  Trust  to  pay 
continuing  to  run.    Scott  v.  Jones,  4  CI.  &  F.  382. 

Possibly,  a  direction,  to  pay  specific  debts  barred  by  statute 
would  revive  them.  See  Clinton  v.  Brophy,  10  Ir.  Eq.  139 ; 
In  re  Bermingharri,  I.  R  4  Eq.  187  ;  In  re  Wamoch's  Estate, 
I.  R  11  Eq.  212. 

A  charge  of  debts  will  include  damages  accrued  after  the  Damages 
testator's  death   on  an  equitable  liability  to  indemnify  and  the'd^th!^' 
damages  recovered  in  respect  of  a  covenant  broken  after  the 
testator's  death.    WiUson  v.  Leonard,  3  B.  373 ;  Morse  v.  Tucker, 
5  Ha.  79. 

And  though  there  may  be  words  limiting  the  debts   to  a  Debts  due  at 

11/.111111  *  particular 

particular  class  of  debt^,  such  as  debts  due  at  a  particular  period  time. 
of  the  testator's  life,  the  Court  will  lean  to  the  wider  construc- 
tiouy  so  as  to  include  all  the  debts.    Bridgman  v.  Dove,  2  Atk. 
201 ;  Dormay  v.  BorradaUe,  10  B.  263 ;  Bermingham  v.  Bwrke, 

2  J.  &  Lai  699. 

A  direction  to  pay  the  debts  of  another  person  includes  the  Direction  to 
debts  subsisting  at  his  death,  but  not  debts  barred  by  statute,  another. 
O'Connor  v.  Hasla/m,  5  H.  L.  170 ;  see,  too,  Martin  v.  Smyth, 

3  L.  R  Ir.  417  ;  5  ib.  266. 

But  a  direction  to  deduct  from  the  share  of  a  legatee  the  Direction  to 
debts  due  from  him  to  other  legatees  will  include  debts  barred  due"from*a** 
by  statute,  where  the  testator's  intention  is,  that  the  debts  in  le«*t<^- 
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question  should  be  treated  as  if  they  were  advances  made  by 
himsell    Poole  v.  Poole,  7  Ch.  17. 

So  where  a  share  of  residue  is  given  to  a  peroon  and  a  debt 
due  from  him  is  directed  to  be  deducted,  the  whole  debt  and 
not  merely  what  can  legally  be  recovered  is  to  be  deducted. 
Mathews  v.  Keble,  4  Eq.  467  ;  3  Ch.  691. 

II.  Upon  what  property  a  charge  of  debts  and  legacies 
attaches : 

A  charge  of  debts  and  legacies  on  all  the  property  of  the 
testator  charges  them  on  specifically  devised  real  estate. 
MaskeU  v.  Farrvngton,  3  D.  J.  &  S.  338 ;  Maninox  v.  Greener, 
14  Eq.  456  ;  see  Earl  of  Portarlington  v.  Darner,  4  D.  J.  &  S. 
161. 

A  chaise  of  debts  and  legacies  by  the  will  would  not  affect 
lands  specifically  devised  by  a  codicil  Qtmin  v.  Harvey,  5  L.  R 
Ir.  622 ;  Wheeler  v.  Claydon,  16  B.  169. 

A  general  charge  of  legacies  merely  will  not  be  extended  to 
lands  specifically  devised,  but  will  be  confined  to  residuary  land& 
Spong  v.  Sjxmg,  1  Y.  &  J.  300  ;  3  Bl.  N.  S.  84;  1  D.  &CL  365; 
Conron  v.  Gonraii,  7  H.  L.  168 ;  Campbell  v.  iTConaghy,  I.  R. 

6  Eq.  20. 

It  seems  indifferent  whether  the  lands  specifically  given  aie 
expressly  subject  to  certain  other  charges  or  not    lb. 

A  legatee  whose  legacy  is  charged  on  land  is  not  entitled  to 
back  rents.     OarJUt  v.  AUen,  37  Ch.  D.  48. 

A  direction  to  executors  to  realise  such  part  of  the  testator's 
estate  as  they  think  right  to  pay  legacies  is  to  be  limited  to 
property  which  the  executors  take  as  such  and  does  not  charge 
the  real  estate.  In  re  Cameron;  Nixon  v.  Cameron,  26 
Ch.  D.  19. 

III.  How  a  charge  of  debts  is  created  : 

A  charge  of  debts  upon  realty  "  in  case  the  personal  estate 
should  be  insufficient  for  their  payment  "  is  in  effect  a  general 
charge  of  debts,  as  the  additional  words  only  express  what  would 
be  implied  without  them.     Oreetham  v.  CoUon,  34  R  615. 

The  time  for  ascertaining  whether  the  personalty  is  sufficient 
is  the  death  of  the  testator.  If  the  personal  estate  becomes  in- 
sufficient through  the  fault  of  the  executors,  the  charge  will  not 
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take  effect  unless  the  defaulting  executors  are  also  devisees  of     Chap.  Li. 
the  land.    Humble  v.  Humble,  2  Jur.  696  ;  Howard  v.  Chaffers, 
2  Dr.  &  Sm.  236  ;  Richardson  v.  Moiimi.  13  Eq.  123. 

1.  General  direction  to  pay  debts  : 

A  general  direction  to  pay  debts  charges  them  upon  real  General 
estate  devised  by  the  will.     Clifford  v.  Lewis,  6  Mad.  33 ;  Ball  p^y  debts 
V.  Harris,  8  Sim.  485;  4  M.  &  Cr.  264 ;  Shaw  v.  B<yrrefr,  1  «h"«^ 

'  '  '  '       realty. 

Kee.  559 ;  Harding  v.  Orady,  1  D.  &  War.  430  ;   Elliot  v. 
Montgomery,  I.  R.  7  Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direction  Whether 
where  the  will  only  attempts  to  dispose  of  personalty  seems  to  descend 
doubtful.    The  remarks  of  Sir  R  P.  Arden,  in  ShaUcross  v.  ^^^^^^^ 
Finden,  3  Yes.  739,  probably  only  contemplate  a  case  of  lapse. 

A  subsequent  express  charge  of  particular  debts  upon  certain  Subsequent 

ezDTesfl  chaTffe 

estates  or  upon  all  the  real  estate  will  not  overrule  the  general  of  certain 
direction.     Taylor  v.  Taylor,  6  Sim.  246  ;  Forster  v.  Thompson,  ^^^j. 
4  D.  &  War.  303.    Douce  v.  Lady  Torringttm,  2  M.  &  K  600,  estates. 
is  overruled. 

Nor  will  a  subsequent  express  charge  of  all  the  debts  upon  Subsequent 
the  personalty.    Price  v.  North,  1  Ph.  85 ;  Graves  v.  Qraves^  debts  on 
8  Sim.  43 ;  HaHland  v.  MwrreU,  27  B.  204.  personalty. 

But  a  subsequent  express  charge  of  all  the  debts  upon  par-  Subsequent 
ticular  portions  of  the  realty  would,  it  seems,  overrule  the  debts  upon 
general  direction.    Palmer  v.  Craves,  1  Kee.  545.  This  distinc-  §SJ^tyf 
tion  reconciles  the  case  with  those  previously  cited  ;  but  quaere^ 
whether  it  is  substantial 

So,  too,  if  certain  real  estate  is  expressly  excepted  out  of  a  Exception  of 
subsequent  charge  of  debts  upon  a  portion  of  the  realty,  the  ^JJS'^jut  of 
general  direction  is  controlled.  Thomas  v.  BritneU,  2  Ves.  Sen.  i^^*^**®^* 
313. 

An  express  charge  of  debts  on  real  and  personal  estate  is  not  Express 
controlled  by  subsequent  partial  charges.     Wrigley  v.  Sykes,  controiua 
21  B.  337.  ^£^" 

Where  a  testator  authorised  his  executors  *^  to  adjust  and  pay 
all  claims  made  upon  my  estate,"  it  was  held  that  these  words 
did  not  charge  debts  on  the  real  estate.  In  re  Head's  Trustees 
arid  MacdonaZd,  45  Ch.  D.  310. 
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2.  Direction  to  executors  to  pay  debts : 

d.  Again,  if  the  executor  is  directed  to  pay  the  debts,  they 
are  not  charged  upon  the  real  estate  unless  real  estate  is  ex- 
pressly devised  to  him.  Keeling  v.  Brown,  5  Ves.  359  ;  Powdl 
V.  Robins,  7  Ves.  209 ;  Cook  v.  Dawaon,  29  B.  123 ;  3  D.  F.  &  J. 
127. 

A  direction  to  an  executor  to  pay  debts,  followed  by  a  devise 
to  another  person  introduced  by  the  word  "then/'  will  not 
charge  the  land.  Brydges  v.  Lands,  3  Buss.  346,  n.  \  3  Vesi 
550 ;  WiUan  v.  LcLnocbsier,  3  Russ.  108. 

But  if  the  real  estate  is  devised  ''  subject  as  aforesaid,"  it  is 
charged.    Dowling  v.  Hudson,  17  B.  248. 

6.  If  land  is  devised  to  the  executors,  whether  in  trust  or  not, 
it  is  charged  with  debts.  Barker  v.  DuJee  of  DevoTiekire^  3  Mer. 
310 ;  Henvell  v.  Whitaker,  3  Buss.  343 ;  Darmay  v.  BorradaUe, 
10  B.  263 ;  HarOand  v.  Murrell,  27  R  204 ;  BenUey  v.  BMn- 
8ony  10  Ir.  Ch.  293 ;  In  re  Tanqweray  WiUaume  and  Landau, 
20  Ch.  D.  465  ;  In  re  De  Burgh  Lawaon ;  De  Bwrgh  Lawson 
V.  De  Bwrgh  Lawdon,  41  Ch.  D.  568 ;  Re  Stokes ;  Paraona  v. 
MUZer,  67  L.  T.  223 ;  see  In  re  Bailey,  12  Ch.  D.  268. 

So  legacies  directed  to  be  paid  by  the  executor  will  be  a 
charge  on  land  specifically  devised  to  him.  Aloock  v.  Spar- 
hawk,  2  Vem.  228  ;  1  Eq.  Ab.  198^  pL  4 ;  Preaton  v.  Preston, 
2  Jur.  N.  S.  1040 ;  OaUirruyre  v.  GiU,  2Sm.  &  G.  158;  4  W.  R 
773.  The  point  is,  however,  not  free  from  doubt :  see  Parker 
v.  FearrUey,  2  S.  &  St.  592 ;  Croaa  v.  Kennin^gton,  9  B.  150 ; 
10  Jur.  343 ;  15  L  J.  Ch.  167. 

It  makes  no  difference  apparently  that  the  devise  is  of  an 
estate  tail  or  of  an  estate  for  life.  Clowdsley  v.  Pdham, 
1  Vem.  411 ;  1  Eq.  Ab.  198,  pi.  2;  Harria  v.  WaOcina,  Kay, 
438 ;  Cook  v.  Dawacm,  29  B.  123 ;  see  Fin^Ji  v.  HaUeraUy,  3 
Russ.  345,  n. ;  Doe  d.  Aahhy  v.  Bainea,  2  C.  M.  &  R.  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  several 
executors  or  unequal  interests  are  devised  to  them,  the  land  is 
not  charged.  Wa/rren,  v.  Daviea,  2  M.  &  K.  49  ;  Symons  v. 
James,  2  Y.  &  C.  C.  301 ;  Waaae  v.  Hdaimgtan, 3 M.  &  E.495; 
In  re  Bailey  ;  Bailey  v.  Bailey,  12  Ch.  D.  268. 

A  gift  of  real  and  personal  estate  after  payment  of  debts 
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charges  both.     Withers  v.  Kennedy ,  2  M.  &  E.  607 ;  Moores  v.      c^P«  M- 

Whittle,  22  L.  J.  Ch.  207.  javment  of 

3.  When  debts  are  directed  to  be  paid,  and  there  is  a  gift  of  j^^^  j^ 
the  residue  of  the  real  and  personal  estate  together,  the  legacies  OrevUle  y. 
and  debts  are  charged  upon  the  entire  residue.     Oreville  v. 
Brovme,  7  H.  L.  689 ;  Oainsford  v.  Dunn,  17  Eq.  405 ;  In  re 
Bailey,  12  Ch.  D.  268,  274. 

The  charge  extends  to  real  estate  which  is  enumerated  in  the 
residuary  devise.  Thorman  v.  HUhouae,  7  W.  R  332 ;  5  Jur. 
N.  S.  563 ;  Bray  v.  Stevens,  12  Ch.  D.  162  ;  see  Castle  v.  OiUett, 
16  Eq.  530. 

The  rule  applies  whether  the  residuary  gift  follows  or 
precedes  the  gift  of  legacies,  and  it  extends  to  a  legacy  given 
by  a  codicil  as  an  addition  to  a  legacy  given  by  the  will. 
EUioU  V.  Dearsley,  16  Ch.  D.  322 ;  Re  HaU ;  HaU  v.  HaU, 
51  L.  T.  86. 

It  is  immaterial  whether  interests  in  land  have  been  already 
given  by  the  will  or  not.  Bench  v.  Bites,  4  Mad.  187  ;  Fram^is 
V.  Glemow,  Kay,  435  ;  Wheeler  v.  Howdl,  3  K.  &  J.  198. 

The  fact  that  the  executors  are  directed  to  pay  debts  and 
legacies,  the  residuary  realty  and  personalty  being  devised  to 
other  persons,  will  not  exclude  the  rule.  In  re  Brooke  ;  Brooke 
V.  Rooke,  3  Ch.  D.  630. 

A  gift  of  the  testator's  real  and  personal  estate,  not  otherwise 
disposed  of,  has  the  same  effect  as  a  gift  of  the  residue. 
Hassel  v.  Hassd,  2  Dick.  527 ;  In  re  Bawden ;  National 
Provincial  Bank  of  England  v.  Cresswell,  (1894)  1  Ch.  693. 

But  the  rule  does  not  apply  where  the  gift  is  of  all  the  realty 
and  the  residue  of  the  personalty.  Wells  v.  Row,  48  L.  J.  Ch. 
476 ;  James  v.  Jones,  9  L.  R  Jr.  489. 

Where  the  whole  personal  estate  is  disposed  of  in  certain  Personalty 

given  in 

proportions,  the  sums  so  given  out  of  the  personalty  will  not  be  certain  shares. 
charged  on  the  realty  by  a  residuary  gift.     Oyett  v.   Williams, 
2  J.  &  H.  429. 

A  devise  of  land  upon  condition  of  paying  a  legacy  charges 
the  land  with  the  legacy.     Wigg  v.  Wigg,  1  Atk.  382. 

Where  a  testator,  after  charging  his  real  estate  with  payment 
of  legacies  in  aid  of  his  personalty,  declares  that  a  legacy  shall 
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in  certain  contingeDcies  sink  into  the  residue  of  his  personal 
estate,  this  merely  amounts  to  a  direction  that  it  shall  sink  into 
the  fund  out  of  which  it  has  been  provided,  and  not  that  it  shall 
be  raisable  out  of  the  real  for  the  benefit  of  the  personal  estata 
Johnson  V.  Webster,  4  D.  M.  &  G.  474 ;  Re  ike  DvJce  of  Samer- 
set ;  Thynne  v.  Seyraorn/r^  55  L.  T.  763. 

4.  Charge  upon  income  or  corpus : 

It  would  seem  that  a  power  to  raise  money  out  of  the  rents 
and  profits  would  naturally  mean  out  of  the  annual  rents  and 
profits,  but  the  cases  show  that  a  power  to  raise  a  lump  sum 
out  of  rents  and  profits  will  authorise  a  sale.  See  Boode  v. 
BluundeUy  1  Mer.  233,  per  Lord  Eldon ;  Baines  v.  Dixon,  1  Vea 
Sen.  42. 

This  is  clear  at  any  rate  where  the  object  is  to  pay  debts  or 
legacies.  Lingon  v.  Foley,  2  Ch.  Ca.  205  ;  Anon,,  1  Vera.  104 ; 
Berry  v.  Askham,  2  Vem.  26  ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591 ;  Lord  Londesborough  v.  SomerviMe,  19  B.  295. 

Or,  if  the  money  is  to  be  raised  within  a  given  time,  and  the 
annual  rents  would  be  insufficient  to  raise  the  money  within 
that  time.  Sheldon  v.  Dormer,  2  Vem.  310  ;  Warbwrton  v. 
Warburton,  ib.  420 ;  Oibson  v.  Lord  Montfort,  1  Ves.  Sen.  491. 

Portions,  it  would  seem,  are  on  the  same  footing  as  debts,  as 
it  is  to  be  presumed  that  they  are  to  be  paid  within  a  limited 
time.  Trafford  v.  Ashton,  1  P.  W.  415;  Stanhope  v,  Thcuicer, 
Prec.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  is 
payable  at  once,  it  may  be  raised  by  sale.  Allan  v.  Backhoyuse, 
2  V.  &  B.  65  ;  Jac.  631. 

But  a  direction  to  pay  out  of  annual  rents  and  profits  does 
not  create  a  charge  on  corpus.  In  re  Oreen  ;  BaMock  v.  Green, 
40  Ch.  D.  610. 

And  if  the  testator  treats  the  rents  and  profits  as  applicable 
for  some  time  for  the  pui*pose  of  raising  the  money,  and  gives 
the  whole  lands  from  and  after  raising  the  money,  the  power 
will  be  limited  to  the  annual  rents  and  profita  Small  v.  Wing, 
5  B.  P.  C.  68 ;  see  Harper  v.  Munday,  7  D.  M.  &  G.  369; 
Heneage  v.  Lord  Andover,  3  Y.  &  J.  360;  Lord  Lovat  v. 
Duchess  of  Leeds,  10  W.  R.  398. 
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Where  a  jointure  was  charged  upon  lands  devised  to  several     ^^P*  ^' 
devisees  and  the  income  of    a  portion  was  fluctuating,  the 
jointure  was  apportioned  between  the  devisees  in  proportion  to 
the  actual  income  received  in  each  year.     Ley  v.  Ley^  6  Eq. 
174. 

Exoneration  of  Personalty. 

I.  By  express  words  : 

The  personal  estate  is  the  primary  fund  for  payment  of  debts,  Exoneration 
but  it  may  be  exonerated  by  express  words.     Morrow  v.  Butk,  words. 
1  Cox,  185 ;  Young  v.  Young,  26  B.  522;  Dawes  v.  Scott,  5 
Russ.  32 ;  Forrest  v.  Prescott,  10  Eq.  545. 

A  direction  not  to  pay  debts  out  of  a  specific  fund  of  per-  Gift  over  of 
sonalty  is  effectual  without  a  gift  over  of  the  fund,  though  the  „ot  necessar}-. 
fund  may  not   be  specifically  disposed  of,  but  falls  into  the 
residue.     Coventry  v.  Coventry,  2  Dr.  &  S.  470. 

When  the  personalty  is  given  exonerated  from  debts,  it  is  not 
applicable  to  their  payment  till  everything  else  is  exhausted. 
Morrow  v.  Btush,  1  Cox,  185  ;  Young  v.  Yowng,  26  B.  522. 

On  the  other  hand,  if  land  is  given  in  exoneration  of  the 
personalty,  the  personalty  is  primarily  liable  if  the  land  so  given 
is  insufficient     Colville  v.  MidcUeton,  3  B.  570. 

Similarly  as  between  land  and  residue,  both  given  exempt 
from  debts,  the  residue  is  primarily  liable  on  failure  of  other 
funds.     Lord  Brooke  v.  Earl  of  Warwick,  1  H.  &  T.  142. 

And  personalty  disposed  of  exempt  from  debts  is  exempted  Whether 

personalty 

only  for  the  purposes  of  that  disposition  and  not  in  favour  of  exonerated  is 
next  of  kin,  whether  the  property  upon  which  the  burden  is  favourof    ^" 
thrown  is  personal  or  real  estate.    Waring  v.  Ward,  5  Vea  676;  "^^^  of  kin. 
Dacre  v.  Patrickson,  1  Dr.  &  S.  186 ;   Kilford  v.  Blaney,  29 
Ch.  D.  146 ;  31  Ch.  D.  56. 

If  the  personal  estate  is  exempted  from  debts  and  not  further 
disposed  of,  it  is  exempted  for  all  purposes.  Milnes  v.  Slater, 
«  Ves.  305 ;  1  Dr.  &  S.  186.     See  Noel  v.  Noel,  12  Pr.  214. 

A  conveyance  of  real  property  upon  trust  after  the  settlor's 
decease  to  pay  debts  will  not  exonerate  the  residuary  estate 
passing  under  his  will.  French  v.  Chichester,  2  Vern.  568 ; 
3  B.  P.  C.  16 ;  Trott  v.  Buchanan,  28  Ch.  D.  446. 
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But  personal  estate  conveyed  upon  trust  to  pay  debts  i& 
primarily  liable.    Trott  v.  Buchanan,  28  Ch.  D.  446. 
II.  Exoneration  on  the  general  context : 

1.  In  the  absence  of  express  words  exonerating  the  personalty 
from  the  payment  of  debts  it  is  primarily  liable,  though  otber 
funds  may  be  provided. 

Thus,  neither  a  charge  of  debts  on  the  realty,  or  on  a  specific 
portion,  nor  a  devise  upon  trust  for  sale  for  payment  of  debts, 
will  exonerate  the  personalty.  White  v.  White,  2  Vem.  43 ; 
Walker  v.  Hardwick,  1  M.  &  E.  396 ;    Ovseley  v.  Anstrviher,, 

10  B.  453 ;  QuenneU  v.  Turner,  13  B.  240 ;  Han^ox  v.  Abbey, 

11  Ves.  186  ;  CoUis  v.  Bobina,  1  De  G.  &  S.  131 ;  KUfard  t. 
Blaney,  29  Ch.  D.  145 ;  31  Ch.  D.  56  ;  see  In  re  Ovey ;  Broadr 
bent  v.  Barrow,  31  Ch.  D.  113. 

2.  Whether  a  devise  upon  condition  of  paying  the  testator'a 
debts  will  exonerate  the  personalty  seems  doubtful.  The  better 
opinion  seems  to  be  that  it  will  not.  Bridgman  v.  Dove,  3  Atk, 
201 ;  Meade  v.  Hide,  2  Vem.  120 ;  Welby  v.  Rockdiffe,  1 
R  &  M.  571 ;  Henry  v.  Henry,  I.  R.  6.  Eq.  286  ;  see  /n  re 
Kirk;  Kirk  v.  Kirk,  21  Ch.  D.  431  ;  CarbaUis  v.  CarbaUis, » 
L.  R.  Ir.  309. 

But  in  a  case  not  within  Locke  King's  Act,  a  devise  of  inort« 
gaged  lands  to  A.,  he  paying  the  mortgage,  with  a  subsequent 
gift  of  a  sum  in  exoneration  of  the  mortgage,  entitles  thedevisee 
to  that  sum  and  no  more.    Lockhart  v.  Hardy,  9  B.  379. 

3.  An  express  charge  of  certain  debts  upon  the  personalty 
does  not  exonerate  it  from  its  primary  liability  to  the  other 
debts.  Brydge8  v.  Phillips,  6  Ves.  567  ;  Watson  v.  Brickwood^ 
9  Ves.  447. 

4.  A  gift  of  realty  and  personalty  together  on  trust  to  pay 
debts  will  not  exonerate  the  personalty  from  being  primarily 
liable.  Boughton  v.  Boughton,  1  H.  L.  406  ;  Tench  v.  Cheats 
6  D.  M.  &  G.  453. 

5.  But  if  the  realty  is  given  upon  trust  for  sale  and  blended 
with  the  personalty  upon  trust  to  pay  debts,  the  realty  and 
personalty  are  liable  rateably.  Roberts  v.  Walker,  1  R  &  It 
752  ;  Stocker  v.  Harbin,  3  B.  479  ;  Salt  v.  Chattaway,  3  R 
576  ;  Dunk  v.  Fenner,  2  R.  &  M.  557 ;  Fourdrin  v.  Gcwdey,  3 
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M.  &  K.  383 ;  TaUock  v.  Jenkins,  Kiiy,  654 ;  Bedfc/rd  v.  Bedford,      c^ap-  M- 
36  B.  584. 

And  where  real  and  personal  estate  are  given  together,  with  Discretion  to 
a  discretionary  power  to  trustees  to  sell  as  often  as  they  should  aeU^reqlty! 
think  fit,  legacies  directed  to  be  paid  out  of  the  real  and  per- 
sonal estate  are  payable  pro  raid,    Allan  v.  Gotty  7  Ch.  439. 

So,  too,  if  realty  is  directed  to  be  converted  and  become  part  Realty  to  be 
of  the  personal  estate.     Bright  v.  Larcher,  3  De  G.  &  J.  148 ;  ^rt  of    ^™^ 
Simmons  v.  Rose,  6  D.  M.  &  G.  411.  v^tsoubI 

estate. 

6.  Where  the  profits  and  income  of  real  and  personal  estate  Payments  out 
€U"e  riven  in  moieties  and  an  annuity  is  directed  to  be  paid  out  of  income  of 

^  ^  ^  •'  '•  realty  uid 

of  one  moiety,  it  will  be  payable  rateably  out  of  the  profits  and  in*  personalty. 
oome  of  the  real  and  personal  estate.  Falkner  v.  Grace,  9  Ha.  280. 

Where  profits  and  income  of  real  and  personal  estate  are  to 
be  accumulated  during  a  certain  time  for  the  purpose  of  making 
certain  payments  and  the  surplus  of  the  whole  property  is  given 
together  to  the  same  persons,  the  income  of  the  personalty 
remains  primarily  liable.    Boughton  v.  Boughton,  1  H.  L.  406. 

But  if  there  is  no  disposition  of  the  sui*plus  and  large  pay- 
ments are  dii'ected  to  be  made  out  of  the  rents  and  income  of 
the  realty  and  personalty,  so  that  it  appears  that  the  testator 
did  not  contemplate  a  surplus,  and  the  real  estate  is  given 
subject  to  the  payments,  the  realty  and  personalty  are  rateably 
liable.     Howard  v.  Dryland,  38  L.  T.  24. 

An  annuity  charged  upon  land  with  powers  of  distress  and  -^^^"^^^ 
entry  is  not  payable  out  of  personalty.     Patching  v.  Bamett,  land. 
61  L.  J.  Ch.  74. 

7.  The  fact  that  a  mixed  fund  of  personalty  and  proceeds  of  Charge  on 
sale  of  realty  is  created,  which  is  charged  with  debts  and  legacies  Sow  not^ 
under  the  rule  in  GrevUle  v.  Browne  or  by  a  general  direction  ©^conerate 

•^       ®  ^  ^  personalty. 

to  pay  debts,  will  not  exonerate  the  personalty  from  its  primary 
liability,  in  the  absence  of  a  direction  to  pay  the  debts  and 
legacies  out  of  the  mixed  fund.  Luckcraft  v.  Pridham,  48 
L.  J.  Ch.  636 ;  Wells  v.  Row,  48  L.  J.  Ch.  476 ;  Elliott  v. 
Dearsley,  16  Ch.  D.  322  ;  In  re  Ovey ;  Broadbent  v.  Barrow,  81 
Ch.  D.  113  ;  In  re  Boards;  Knight  v.  Knight,  W.  N.,  (1895)  15. 

8.  A  charge  on  the  realty  of  debts,  funeral  and  testamentary  chaige  of 
expenses,  which  latter  it  can  hardly  be  supposed  the  personalty  ^^®™^  "^^ 
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would  be  insafficient  to  meet,  will  nevertheless  not  exonerate 
the  personalty.  Walker  v.  Jackson,  2  Atk.  624 ;  Gray  v.  ifin- 
nethorpe,  3  Ves.  103  ;  HaHley  v.  Hurle,  5  Ves.  540 ;  see  Coote 
V.  Goote,  3  J.  &  Lat.  175. 

But  where  the  whole  personal  estate  is  given  not  as  a  residue 
but  specifically  and  the  realty  is  subject  to  all  the  charges  to 
which  the  personalty  would  be  liable^  the  personalty  is  ex- 
onerated ;  if,  for  instance,  all  the  personalty  is  given  and  the 
realty  is  charged  with  debts,  funeral  expenses  and  costs  of 
administration.  Greene  v.  Greene,  4  Mad.  148 ;  MichM  v. 
Michell,  5  Mad.  69 ;  Blount  v.  Hipkins,  7  Sim.  43 ;  GUhertson 
v.  GUhevtaon,  34  B.  354 ;  see  Kilford  v.  Blaney,  29  Ch.  D.  14f5 ; 
31  Ch.  D.  56. 

The  same  rule  applies  with  regard  to  legacies  where  the 
whole  personalty  is  given  and  legacies  are  charged  upon  huid^ 
Jitmea  V.  Bruce,  11  Sim.  221 ;  Lance  v.  Aglionby,  27  B.  65. 

And  where  the  personalty  was  specifically  given  and  a  par^ 
ticular  estate  was  devised  upon  trust  to  pay  debts,  funeral  and 
testamentary  expenses,  upon  failure  of  that  estate  the  general 
personalty  and  the  realty  were  held  liable  pro  raid  to  make  up 
the  deficiency.  Powell  v.  Riley,  12  Eq.  176;  this  case  was, 
however,  disapproved  by  Jessel,  M.R.  See  In  re  Ovey ;  Broad-- 
berU  V.  Barrow,  51  L.  J.  Ch.  665,  667. 

The  fact,  however,  that  the  gift  of  all  the  personalty  is  to  a 
person  appointed  executor  is  a  strong  ai*gument  against  the 
exoneration  of  the  personalty.  Brunimel  v.  Prothero,  3  Ves» 
111 ;  Aldridge  v.  Lord  Wallscourt,  1  Ba.  &  Be.  312. 

And  when  it  is  doubtful  whether  the  whole  personal  estate  is 
meant  to  be  given  specifically  or  only  as  a  residue,  the  fact  that 
funeral  and  testamentary  expenses  are  not  charged  on  the  realty, 
as  well  as  the  debts,  is  an  argument  against  exoneration.  Gallic 
V.  Robins,  1  De  G.  &  S.  131;  Ouseley  v.  Anstruiker,  10  B.  453; 
Bootle  V.  BlundeU,  1  Mer.  193 ;  19  Vok  494 ;  see  Tower  v.  L&rd 
Rous,  18  Ves.  138. 

9.  There  is  no  rule  to  the  effect  that  a  charge  of  particular 
debts  upon  realty  makes  the  realty  the  primary  fund  for  those 
debts.  QuenneU  v.  Turner,  13  B.  240 ;  Noel  v.  Lord  Herde^^ 
7  Pr.  241 ;  Dan.  211 ;  see  Bickham  v.  Crultwdl,  3  M.  &  Or.  763. 
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The  cases  of  Hancox  v.  Abbey,  11  Ves.  179,  and  Evans  v.      Chap.  li. 
Gockeram,  1  Coll.  428,  only  establish,  that  where  a  debt  is  Ifancox  v. 
already  a  charge  upon  realty,  a  devise  of  lands  including  the  Evans  v. 
mort$;aged  land  in  trust  for  sale  and  payment  of  the  mortgaged        *"*^' 
debt,  or  a  declaration  that  the  mortgage  is  to  be  charged  upon 
the  land,  must  mean  that  it  is  to  be  a  primary  charge  on  the 
land,  otherwise,  as  it  is  already  a  charge  upon  realty,  the  words 
would  have  no  meaning. 

Hamcox  v.  Abbey,  however,  probably  comes  better  under 
another  head,  see  p.  676  and  below. 

Wdby  V.  Bockclife,  1  R.  &  M.  571,  was  decided  on  the  ground 
that  the  testator  had  imposed  the  condition  of  paying  his  debts 
upon  the  devisee ;  and  in  Clutterbuck  v.  Clutterbuck,  1  M.  &7  E. 
15,  there  was  a  gift  of  the  residue  of  the  real  and  personal 
estate  not  thereinbefore  otherwise  disposed  of,  showing  that 
the  only  land  given  was  after  payment  of  the  sum  directed  to 
be  raised  to  pay  debts. 

The  cases  where  le&racies  riven  out  of  a  particular  fund  have  Distinction 

#.1  1        T     .         -Ill       between  cases 

been  held  payable  out  of  that  fund  are  also  distmguishable.  of  exoneration 
The  question  in  those  cases  has  generally  been,  not  whether  the  Sfts*^ 
personalty  was  only  secondarily  liable,  but  whether  it  was  liable  j?^'^**®  ^^ 
at  all ;  in  other  words,  whether  the  legacy  was  demonstrative 
or  specific.     See,  for  instance,  Dickin  v.  Echva/rda,  4  Ha.  273 ; 
Besaant  v.  Noble,  26  L.  J,  Ch.  236 ;  Fream  v.  Dowlimg,  20  B. 
624 ;  4  Eq.  145,  n. 

10.  Where,  however,  a  sum  is  directed  to  be  raised  out  of  Gift  of  lands 

^       after  payment 

land  for  payment  of  debts  and  the  land  is  not  given  till  after  of  debts. 
such  payment  or  only  the  residue  of  the  land  is  given,  there  is 
a  strong  argument  that  the  land  was  to  be  the  primary  fund. 
Hancox  v.  Abbey,  11  Ves.  179 ;  Hale  v.  Cox,  3  B.  0.  C.  322 ;  see 
ClMtterbuck  v.  Clutterbuck,  1  M.  &  K.  15 ;  Noel  v.  Nod,  12  Pr. 
214 ;  Lord  St.  Leonards'  Law  of  Property,  363,  365 ;  Ion  v. 
Ashton,  28  B.  379  ;  In  re  Needham ;  Robinson  v.  Needliam, 
54  L.  J.  Ch.  75. 

11.  Where  debts  have  been  paid  out  of  the  personal  estate 
and  the  real  estate  is  bound  to  bear  its  rateable  proportion,  the 
real  estate  will  be  charged  with  interest  upon  the  amount  it 
ought  to  contribute.    Aahworth  v.  Mv/an,  34  Ch.  D.  391. 
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CHAPTER  LIL 

SUGGESTIONS    FOR  PREPARING  WILLS. 

Chap.  m.  The  possible  dispositions  of  property  by  testators  are  so 
infinitely  various  that  general  suggestions  can  be  of  very  little 
use.  The  following  points  have,  however,  been  selected  as  likely 
to  be  of  frequent  occurrence  : — 

1.  With  regard  to  payment  of  debts,  if  land  is  to  be  applied 
in  exoneration  of  the  personalty  an  express  direction  to  that 
effect  should  be  inserted. 

2.  The  testator  should  consider  whether  mortgages  are  to  be 
borne  by  the  devisee  or  to  be  discharged  out  of  the  general 
personal  estate.  In  the  latter  case  a  declaration  to  that  effect 
should  be  inserted. 

3.  It  should  be  ascertained  whether  legacies  are  to  be  free 
from  duty  or  not  It  is  cheaper  for  the  estate  to  give  a  l^acy 
of  JE9,000  free  of  duty  than  to  give  a  legacy  of  £10,000  subject 
to  duty.  If  the  duty  is  10  per  cent  the  legatee  gets  £9000  in 
either  case,  whereas  in  the  former  case  the  estate  pays  £'9,900 
only  instead  of  £10,000. 

4.  In  the  description  of  the  subject-matter  of  the  testator's 
bounty  language  generally  intelligible  should  be  used.  Thus, 
terms  of  art,  symbols,  terms  derived  from  local  custom  and  ao 
on  should  be  avoided. 

5.  Things  should  be  described  by  their  permanent  and  not 
by  their  changeable  characteristics ;  for  instaiice,  description  of 
land  by  occupation  should  be  avoided. 

6.  In  the  case  of  specific  bequests  care  should  be  taken  to 
ascertain  the  exact  title  of  the  stock  or  other  security  which  is 
the  subject  of  the  bequest,  and  the  testator  should  be  reminded 
of  the  liability  of  specific  gifts  to  ademption  by  change  of 
security  or  sale. 
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7.  Inquiry  should  be  made  whether  annuities  given  by  the  ^ChajMU. 
'will  are  intended  to  be  for  the  lives  of  the  annuitants  only  or 
perpetual 

8.  Residuary  gifts  should  be  expressed  in  the  most  general 
terms  and  enumeration  of  particular  things  should  be  avoided. 

9.  When  a  residue  is  given  to  several  persons  in  succession, 
the  testator  should  consider  whether  the  tenant  for  life  is 
intended  to  enjoy  the  property  in  the  state  in  which  it 
may  be  found  at  the  testator's  death  or  whether  it  is  to  be 
converted. 

10.  In  the  description  of  pei*sons  the  same  general  caution 
applies  as  in  the  description  of  things. 

11.  If  the  gift  is  to  a  husband  and  wife  with  others,  care 
should  be  taken  to  secure  that  the  wife  should  take  a  separate 
share. 

12.  In  the  case  of  gifts  to  several  persons  or  to  classes  words 
of  severance  should  be  introduced  unless  a  joint  tenancy  is 
intended. 

13.  If  illegitimate  children  are  to  be  provided  for,  the  fact 
that  illegitimate  children  are  intended  should  be  unmistakeably 
expressed. 

14.  In  the  case  of  bequests  to  children  where  it  is  possible 
that  children  may  be  bom  after  the  time  of  distribution  has 
arrived,  the  testator  should  consider  whether  he  wishes  all  the 
children  to  be  included,  and,  in  the  latter  event,  clear  words  to 
that  effect  should  be  introduced. 

15.  In  the  case  of  gifts  to  several  classes  of  persons  or  to 
different  generations  of  issue,  if  the  distribution  is  intended  to 
be  per  stirpes  there  should  be  words  to  that  effect 

16.  It  will  as  a  rule  be  found  advisable  to  avoid  such  vague 
terms  as  relations  or  family. 

17.  In  gifts  of  personalty,  words  whether  of  purchase  or 
limitation  appropriate  to  realty  should  be  avoided,  and  the  same 
applies  mutatis  mutandis  to  devises. 

18.  In  the  case  of  gifts  to  a  parent  and  children,  or  to  a 
parent  and  issue,  care  should  be  taken  to  show  whether  the 
children  or  issue  were  intended  to  take  concurrently  with  their 
parent  or  not. 
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Chap.  Ul.         19.  The  difficulties  arising  upon  the  rule  in  Shelley's  Case  are 
too  familiar  to  need  comment. 

20.  The  testator  should  be  careful  to  distinguish  between  a 
recommendation  and  an  obligation  intended  to  be  imposed  on 
a  legatee,  and  in  cases  where  he  merely  desires  to  expreaa 
a  wish  there  should  be  an  express  declaration  that  no  trust  i& 
intended. 

21.  Clear  directions  should  be  inserted  with  regai^d  to  vestin^^ 
in  cases  where  bequests  are  intended  to  be  contingent  upon  the 
attainment  of  a  given  age,  and  care  should  be  taken  to  brin^^ 
clearly  before  the  testator's  mind  the  distinction  between  pay* 
ment  and  vesting. 

22.  In  the  case  of  conditions  imposed  upon  legatees  there 
should  be  a  gift  over  in  the  case  of  a  clear  and  definite  breach^ 
and  care  must  be  taken  that  the  breach  should  accurately 
correspond  with  the  condition.  Testators  should,  however,  be 
warned  that  to  impose  any  but  the  simplest  conditions  upon 
legatees  is  as  a  rule  an  invitation  to  litigation. 

23.  Care  should  be  taken  that  the  dispositions  of  the  testator 
do  not  infringe  the  rule  against  perpetuity,  and  that  there  is  na 
trust  for  accumulation  beyond  the  limits  allowed  by  statute. 

24  In  substitutional  gifts  to  children  inquiry  should  be  made 
whether  any  persons  satisfying  the  description  of  the  members, 
of  the  original  class  are  dead  at  the  date  of  the  will  leaving 
children  and  provision  should  be  made  accordingly. 

25.  In  survivorship  clauses,  it  should  be  clearly  indicated  to 
what  period  survivorship  is  to  be  referred,  and  whether  survivor- 
ship is  contemplated  between  individuals  or  between  stirpes^ 
but  the  prudent  draftsman  will  avoid  the  use  of  the  word 
survivor  altogether. 
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I  VIC.  Cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect 

TO  Wills  [3rd  July,  1837]. 

The  Words  and  Expressions  hereinafter  mentioned,  which  in  their     Appendix, 
ordinary  Signification  have  a  more  confined  or  a  different  Meaning, 


shall  in  this  Act,  except  where  the  Nature  of  the  Provision  -or  the  Meaning  of 

Context  of  the  Act  shall  exclude  such  Construction,  bo  interpreted  as  in'Sls  Act^* 

follows:    (that  is  to  say,)  the  Word  "Will"  shall  extend  to   a  ,.^„.»° 

Testament,  and  to  a  Codicil,  and  to   an  Appointment  by  Will  or        ^   * 

by  Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power,  and  also 

to  a  Disposition  by  Will  and  Testament  or  Devise  of  the  Custody  and 

Tuition  of  any  ChUd,  by  virtue  of  an  Act  passed  in  the  Twelfth  Year 

of  the  Reign  of  King  GfiarUs  the  Second,  intituled  An  Act  for  taking  12  Car.  2, 

away  the  Court  of  Wards  and  Liveries^  and  Tmtires  in  capite,  and  by  c.  24. 

KnigMs  Sein^ice,  and  Purveyance^  anctfor  Settling  a  Revenue  upon  Hie 

Majesty  in  lieu  thereof  or  by  vittue  of  an  Act  passed  in  the  Parliament 

of  Ireland  in  the  Fourteenth  and  Fiileenth  Years  of  the  Reign  of 

King  C/uzrles  the  Second,  intituled  An  Act  for  taking  away  the  Court  ^^  ^  jg  q„^ 

of  Wards  and  Liveries,  and  Tenures  in  capite  and  by  Knighfs  Service,  2  (I.). 

and  to  any  other  Testamentary  Disposition  ;  and  the  words  "  Real  « ,>   . 

Estate  '*  shall  extend  to  Manors,  Advowsons,  Messuages,  Lands,  Tithes,  YAttAe : " 

Rents,  and  Hereditaments,  whether  Freehold,  Customary  Freehold, 

Tenant  Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and 

whether  coiporeal,  incorporeal,  or  personal,  and  to  any  undivided  Share 

thereof,  and  to  any  Estate,  Right,  or  Interest  (other  than  a  Chattel 

Interest)  therein  ;  and  the  Words  "  Personal  Estate  "  shall  extend  to  , 

Leasehold  Estates  and  other  Chattels  Real,  and  also  to  Monies,  Shares  p^tate^  " 

of  Government  and  other  Funds,  Securities  for  Money  (not  being  Real 

Estates),  Debts,  Choses  in  Action,  Rights,  Credits,  Goods,  and  all 

other  Property  whatsoever  which  by  Law  devolves  upon  the  Executor 

or  Administrator,  and  to  any  Share  or  Interest  therein  ;  and  eyerj 

Word  importing  the   Singular  Number  only  shall  extend  and  be  ^»*™°«'*  = 

applied  to  several  Persons  or  Things  as  well  as  one  Person  or  Thing ; 

and  every  Word  importing  the  Masculine  Gender  only  shall  extend 

and  be  applied  to  a  Female  as  well  as  a  Male.  ^^  ^^* 

8.  It  shall  be  lawful  for  every  Person  to  devise,  bequeath,  or 
dispose  of,  by  his  Will  executed  in  manner  herein-after  required,  ^J^J^^^^ 
all  Real  Estate  and  all  Personal  Estate  which  he  shall  be  entitled  posed  of  by 
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Will,  compris- 
ing Customary 
Freeholds  and 
Copyholds 
withoat  Sur- 
render, and 
before  Admit- 
tance, and  also 
such  of  them 
as  cannot  now 
be  devised : 


Estates  pur 
mitte  vie; 


contingent 
Interests  ; 


Rights  of 
£ntry  ;  and 
Property 
acquired  after 
Execution  of 
the  Will. 

As  to  tlie  Fees 
and  Fines 
payable  by 
Devisees  of 
Customary 
and  Copyhold 
Estates. 


to,  either  at  Law  or  in  Equity,  at  the  Time  of  bis  Death,  and 
which,  if  not  so  devised,  bequeathed,  or  disposed  of  would  devolve 
upon  the  Heir  at  Law,  or  customary  Heir  of  him,  or,  if  he 
became  entitled  by  Descent,  of  his  Ancestor,  or  upon  his  Executor 
or  Administrator ;  and  the  power  hereby  given  shall  extend  to 
all  Keal  Estate  of  the  Nature  of  Customary  Freehold  or  Tenant 
Ilight,  or  Gastomary  or  Copyhold,  notwithstanding  that  the  Testator 
may  not  have  surrendered  the  same  to  the  Use  of  his  Will,  or 
notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise  to 
be  admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or  not- 
withstanding that  the  same,  in  consequence  of  the  want  of  a  Custom 
to  devise  or  surrender  to  the  Use  of  a  Will  or  otherwise,  could  not  at 
Law  have  been  disposed  of  by  Will  if  this  Act  had  not  been  made,  or 
notwithstanding  that  the  same,  in  consequence  of  there  being  aCustom 
that  a  Will  or  a  Surrender  to  the  Use  of  a  Will  should  continue  in 
force  for  a  limited  Time  only,  or  any  other  special  Custom,  could 
not  have  been  disposed  of  by  Will  according  to  the  Power  contained  in 
this  Act,  if  this  Act  had  not  been  made  :  and  also  to  £states^n/r  au^^ 
viSf  whether  there  shall  or  shall  not  be  any  special  Occupant  thereof, 
and  whether  the  same  shall  be  Freehold,  Customary  Freehold,  Tenant 
Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  Hereditament;  andalso 
to  all  contingent,  executory,  or  other  future  Interests  in  any  Keal  or 
Personal  Estate,  whether  the  Testator  may  or  may  not  be  ascertained  as 
the  Person  or  one  of  the  Persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled  thereto  under  thie 
Instrument  by  which  the  same  respectively  were  created  or  under  any 
Disposition  thereof  by  Deed  or  Will  ;  and  also  to  all  Rights  of  Entrv 
for  Conditions  broken,  and  other  Rights  of  Entry  ;  and  also  to  such 
of  the  same  Estates,  Interests,  and  Rights  respectively,  and  other 
Real  and  Personal  Estate,  as  the  Testator  may  be  entitled  to  at  the 
time  of  his  Death,  notwithstanding  that  he  may  become  entitled  to 
the  same  subsequently  to  the  Execution  of  his  Will. 

4.  Provided  always,  that  where  any  Real  Estate  of  the  Nature  of 
Customary  Freehold  or  Tenant  Right,  or  Customary  or  Copyhold, 
might,  by  the  Custom  of  the  Manor  of  which  the  same  is  nolden, 
have  been  surrendered  to  the  Use  of  a  Will,  and  the  Testator  shall 
not  have  surrendered  the  same  to  the  use  of  his  Will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  Will 
shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 
Stamp  Duties,  Fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  surrendering  of  such  Real 
Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting,  registering, 
or  enrolling  such  Surrender,  if  the  same  Real  Estate  had  been  surren- 
dered to  the  Use  of  the  Will  of  such  Testator  :  Provided  also  that 
where  the  Testator  was  entitled  to  have  been  admitted  to  such  Real 
Estate,  and  might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  Use  of  his  Will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  Real 
Estate  in  consequence  of  such  Will  shall  be  entitled  to  be  admitted  to 
the  same  Real  Estate  b^  virtue  thereof,  except  on  Payment  of  all  such 
Stamp  Duties,  Fees,  Fme,  and  Sums  of  Money  as  would  have  been 
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lawfully  due  and  payable  in  respect  of  the  admittance  of  such  Testator     Appendix. 

to  such  Real  Estate,  and  also  of  all  such  Stamp  Duties,  Fees,  and 

Sums  of  Money  as  would  have  been  lawfully  due  and  payable  in 

respect  of  surrendering  such  Real  Estate  to  the  Use  of  the  WiU,  or  of 

presenting,  registering,  or  enrolling  such  Surrender,  had  the  Testator 

been  duly  admitted  to  such  Real  Estate,  and  afterwards  surrendered 

the  same  to  the  Use  of  his  Will ;  all  which  Stamp  Duties,  Fees,  Fine, 

or  Sums  of  Money  due  as  aforesaid  shall  be  paid  in  addition  to  the 

Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money*  due  or  payable  on  the 

Admittance  of  such  Person  so  entitled  or  claiming  to  be  entitled  to 

the  same  Real  Estate  as  aforesaid. 

5.  When  any  Real  Estate  of  the  Nature  of  Customary  Freehold  Wills  or  Ex- 
or  Tenant  Right,  or  Customary  or  Copyhold,  shall  be  disposed  of  bv  tracts  of  Wills 
Will,  the  Lord  of  the  Manor  or  reputed  Manor  of  which  such  Real  ^  ^S®\T"^^j 
Estate  is  holden,  or  his  Steward,  or  the  Deputy  of  such  Steward,  copyholds  to 
shall  cause  the  Will  by  which  such  Disposition  shall  be  made,  or  so  be  entered  on 
much  thereof  as  shall  contain  the  Disposition  of  such  Real  Estate,  the  Court 

to  be  entered  ou  the  Court  Rolls  of  such  Manor  or  reputed  Manor ;  ^^^  » 
and  when  any  Trusts  are  declared  by  the  Will  of  such  Real  Estate, 
it  shall  not  be  necessary  to  enter  the  Declaration  of  such  Trusts,  but 
it  shall  be  sufficient  to  state  in  the  Entry  on  the  Court  Rolls  that  ^^^^i  ^jj^  lo^^ 
such  Real  Estate  is  subject  to  the  Trusts  declared  by  such  Will  ;  and  to  be  entitled 
when  any  such  Real  Estate  could  not  have  been  disposed  of  by  Will  if  to  the  same 
this  Act  had  not  been  made,  the  same  Fine,  Heriot,  Dues,  Duties,  and  ^^®»  ^^* 
Services  shall  be  paid  and  rendered  by  the  Devisee  as  would  have  ^tates^are 
been  due  from  the  Customary  Heir  in  case  of  the  Descent  of  ttie  not  now  de- 
same  Real  Estate,  and  the  Lord  shall  as  against  the  Devisee  of  such  visable,  as  he 
Estate  have  the  same  Remedy  for  recovering  and  enforcing  such  JJ?^H*^*^®, 
Fine,  Heriot,  Dues,  Duties,  and  Services  as  he  is  now  entitled  to  for  gj^^  [S^Sise 
recovering  and  enforcing  the  same  from  or  against  the  Customary  of  Descent. 
Heir  in  case  of  a  Descent. 

6.  If  no  Disposition  by  Will  shall  be  made  of  any  Estate  pur  Estates  pur 
autre  vie  of  b,  Freehold  Nature,  the  same  shall  be  chargeable  in  the  autre  vie. 
Hands  of  the  Heir,  if  it  shall  come  to  him  by  reason  of  special 
Occupancy,  as  Assets  by  Descent,  as  in  the  case  of  Freehold  Land 

in  Fee  Simple ;  and  in  case  there  shall  be  no  special  Occupant  of  any 
Estate  pur  autre  vie,  whether  Freehold  or  Customary  Freeholdf, 
Tenant  Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and 
whether  a  corporeal  or  incorporeal  Hereditament^  it  shall  go  to  the 
Executor  or  Administrator  of  the  Party  that  had  the  Estate  thereof 
by  virtue  of  the  Grant ;  and  if  the  same  shall  come  to  the  Executor 
or  Administrator  either  by  reason  of  a  special  Occupancy  or  by 
yirtue  of  this  Act,  it  shall  be  assets  in  his  Hands,  and  shall  go  and 
be  applied  and  distributed  in  the  same  Manner  as  the  Personal 
Estate  of  the  Testator  or  Intestate. 

7.  No  Will  made  by  any  Person  under  the  Age  of  Twenty-one  no  Will  of  a 
Years  shall  be  valid.  minor  valid  ; 

8.  Provided  also  that  no  Will  made  by  any  Married  Woman  shall  nor  of  a  Feme 
be  valid,  except  such  a  Will  as  might  have  been  made  by  a  Married  Ck>vcrt,  except 
Woman  before  the  passing  of  this  Act.  such  as  might 

9.  No  Will  shall  be  valid  unless  it  shall  be  in  writing,  and  "''''  ^'  ™*^'- 
executed  in  manner  hereinafter  mentioned ;  (that  is  to  say,)  it  shall  ^®j7iJ^-*^^ 
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Writing,  and 
signed  by  the 
Testator 
«nd  attested. 


Appointments 
by  Will  to  be 
executed  like 
other  Wills. 


Soldiers*  and 
Mariners' 
Wills  ex- 
cepted. 

Publication 
not  tube 
requisite. 

Incompetency 
of  attesting 
Witness 
not  to  avoid 
will. 

Gifts  to  an 
attesting 
Witness  to 
be  void. 


Creditor 
attesting  to 
be  admitted 
a  Witness. 


Executor  to 
be  admitted 
a  Witness. 


WUl  to  be 
revoked  by 
Marriage. 


be  signed  afc  the  Foot  or  End  thereof  by  the  Testator,  or  by  some 
other  Person  in  his  Presence  and  bj  his  Direction  ;  and  snch 
Signature  shall  be  made  or  acknowledged  bj  the  Testator  in  the 
Presence  of  Two  or  more  Witnesses  present  at  the  same  Time,  and 
such  Witnesses  shall  attest  and  shall  subscribe  the  Will  in  the 
Presence  of  the  Testator,  but  no  Form  of  Attestation  shall  be 
uecessan^. 

10.  No  appointment  made  by  Will,  in  exercise  of  any  Power,  shall 
be  valid,  unless  the  same  be  executed  in  manner  herein-before 
required  ;  and  every  Will  executed  in  manner  herein-before  required 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  Power  of  Appointment  by  Will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  Will  made  in  exercise  of 
such  Power  should  be  executed  with  some  additional  or  other  Form 
of  Execution  or  Solemnity. 

11.  Provided  always,  that  any  Soldier  being  in  actual  Military 
Service,  or  any  Mariner  or  Seaman  being  at  Sea,  may  dispose  of  his 
Personal  Estate  as  he  might  have  done  before  the  making  of  this 
Act. 

18.  Every  Will  executed  in  manner  herein-before  required  shall  be 
valid  without  any  other  Publication  thereof. 

14.  If  any  person  who  shall  attest  the  Execution  of  a  Will  shall 
at  the  time  of  the  execution  thereof  or  at  any  time  afterwards  be  in- 
competent to  be  admitted  a  Witness  to  prove  the  Execution  thereof, 
such  Will  shall  not  on  that  Account  be  invalid. 

15.  If  any  Person  shall  attest  the  Execution  of  any  Will  to  whom 
or  to  whose  Wife  or  Husband  any  beneficial  Devise,  Legacy,  Estate, 
Interest,  Gift,  or  Appointment,  of  or  affecting  any  Real  or  Personal 
Estate  (other  than  and  except  Charges  and  Directions  for  the  Pay- 
ment of  any  Debt  or  Debts),  shall  be  thereby  given  or  made,  such 
Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment  shall,  so  hi 
only  as  concerns  suclr  Person  attesting  the  Execution  of  such  Will, 
or  the  Wife  or  Husband  of  such  Person,  or  any  person  claiming  under 
snch  Person  or  Wife  or  Husband,  be  utterly  null  and  void,  and  such 
Person  so  attesting  shall  be  admitted  as  a  Witness  to  prove  the 
Execution  of  such  Will,  or  to  prove  the  Validity  or  Invalidity  thereof, 
notwithstanding  such  Devise,  Iieg:acy,  Estate,  Interest,  Gift,  or 
Appointment  mentioned  in  such  Will. 

16.  In  case  by  any  Will  any  Real  or  Personal  Estate  shall  be 
charged  with  any  Debt  or  Debts,  and  any  Creditor,  or  the  Wife  or 
Husband  of  any  Creditor,  whose  Debt  is  so  charged,  shall  attest  the 
Execution  of  such  Will,  such  Creditor  notwithstanding  such  Charge 
shall  be  admitted  a  Witness  to  prove  the  Execution  of  such  Will,  or 
to  prove  the  Validity  or  Invalidity  thereof. 

17.  No  person  shall,  oh  account  of  his  being  an  Executor  of  a 
Will,  be  incompetent  to  be  admitted  a  Witness  to  prove  the  Execn- 
tion  of  such  will,  or  a  Witness  to  prove  the  Validity  or  Invalidity 
thereof. 

18.  Every  Will  made  by  a  man  or  Woman  shall  be  revoked  by  his 
or  her  Marriage  (except  a  Will  made  in  exercise  of  a  Power  of 
Appointment,  when  the  Real  or  Personal  Estate  thereby  appointed 
would  not  in  default  of  snch  Appointment  pass  to  his  or  her  Hdr. 
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Onstomary  Heir,  Executor,  or  Administrator,  or  the  person  entitled     Appendix, 

as  his  or  her  next  of  Kin,  under  the  Statute  of  Distributions).  ~ 

19.  No  Will  shall  be  revoked  by  any  presumption  of  an  Intention  Ko  Will  to 
•on  the  Ground  of  an  Alteration  in  Circumstances.  be  revoked  by 

20.  Xo  Will  or  Codicil,  or  any  Part  thereof,  shall  be  revoked  Presumption. 
t)therwi6e  than  as  aforesaid,  or  by  another  Will  or  Codicil  executed  ^o  ^Vill  to 
in  manner  herein-before  required,  or  by  some  Writing  declaring  an  b^t'^l^^^ 
Intention  to  revoke  the  same,  and  executed  in  the  Manner  in  which  other  Will 

4i  Will  is  herein-before  required  to  be  executed,  or  by  the  burning,  or  Codicil,  or 

tearing,  or  otherwise  destroying  the  same  by  the  Testator,  or  by  by  a  Writing 

«ome  Person  in  his  Presence  and  by  his  Direction,  with  the  intention  ®^\9?|!®^  ",^® 

«         ,  .        . ,  -^  '  a  \\  ill,  or  by 

of  revoking  the  same.  Destruction. 

21.  No  Obliteration,  Interlineation,  or  other  Alteration  made  in  no  alteration 
«ny  Will  after  the  Execution  thereof  shall  be  valid  or  have  any  in  a  Will  shall 
Effect,  except  so  far  as  the  Words  or  Effect  of  the  Will  before  such  have  any 
Alteration  shall  not  be  apparent,  unless  such  Alteration  shall  be  Effect  unless 
executed  in  like  Manner  as  herein-before  is  required  for  the  Execu-  a*Yr||]     ^ 
tion  of  the  Will ;  but  the  Will,  with  such  Alteration  as  Part  thereof, 

«hall  be  deemed  to  be  duly  executed  if  the  Signature  of  the  Testator 
and  the  Subscription  of  the  Witnesses  be  made  in  the  Margin  or  on 
Tfome  other  Part  of  the  Will  opposite  or  near  to  such  Alteration,  or 
at  the  Foot  or  End  of  or  opposite  to  a  Memorandum  referring  to 
f^nch  Alteration,  and  written  at  the  end  or  some  other  Part  of  the 
WiU. 

22.  No  Will  or  Codicil,  or  any  Part  thereof,  which  shall  be  in  any  No  Will 
Jtf anner  revoked,  shall  be  revived  otherwise  than  by  the  Re-execution  revoked  to 
thereof,  or  by  a  Codicil  executed  in  manner  herein-before  required,  be  revived 
«nd  showing  an  Intention  to  revive  the  same  ;  and  when  any  Will  thanTy  Re- 
-or  Codicil  which  shall  be  partly  revoked,  and  afterwards  wholly  execution  or 
revoked,  shall  be  revived,  such  Kevival  shall  not  extend  to  so  much  a  Codicil  to 
thereof  as  shall  have  been  revoked  before  the  Revocation  of  the  whole  J^^i^o  it. 
thereof,  unless  an  Intention  to  the  contrary  shall  be  shown. 

23.  No  Conveyance  or  other  Act  made  or  done  subsequently  to  the  A  Devise 
Execution  of  a  Will  of  or  relating  to  any  Real  or  Peraonal  Estate  not  to  be 
therein  comprised,  except  an  Act  by  which  such  Will  shall  be  revoked  [nop^rative 
as  aforesaid,  shall  prevent  the  Operation  of  the  Will  with  respect  to  ty  i^y  gJt- 
«nch  Estate  or  Interest  in  such  Real  or  Personal  Estate  as  the  sequent  Con- 
I'estator  shall  have  power  to  dispose  of  by  will  at  the  Time  of  his  veyance  or 
Death.  ^^*- 

24.  Every  Will  shall  be  construed,  with  reference  to  the  Real  AWilishaU 
Estate  and  Personal  Estate  comprised  in  it,  to  speak  and  take  effect  ^  construed 
«s  if  it  had  been  executed  immediately  before  the  Death  of  the  ^e^S^th'^r 
Testator,  unless  a  contrary  Intention  shall  appear  by  the  Will.  the  xStaton 

26.  Unless  a  contrary  Intention  shall  appear  by  the  Will,  such  ^  Residuary 

Real  Estate  or  Interest  therein  as  shall  be  comprised  or  intended  to  Devise  shall 

be  comprised  in  any  Devise  in  such  Will  contained^  which  shall  fail  include 

•or  be  void  by  reason  of  the  Death  of  the  Devisee  in  the  lifetime  of  ^^.*^.  °**"^" 

the  Testator,  or  by  reason  of  such  Devise  being  contrary  to  Law  or  f^j^  ^|^^ 

-otherwise  incapable  of  taking  effect,  shall  be  included  in  the  Residuary  void  Devises. 
Devise  (if  any)  contained  in  such  Will. 

26.  A  Devise  of  the  Land  of  the  Testator,  or  of  the  Land  of  the  a  general 

Testator  in  any  Place  or  in  the  Occupation  of  any  Person  mentioned  Devise  of 
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the  Testator's 
Lands  shall 
include  Copy- 
hold and 
Leasehold 
as  well  as 
Freehold 
Lands. 

A  general 
Gi^  shall 
include  Es- 
tates over 
which  the 
Testator  has 
a  general 
Power  of 
Appointment. 


A  Devise 
without  any 
Words  of 
Limitation 
shall  be  con- 
strued to 
]>ass  the  Fee. 

The  Words 
**  die  without 
Issue,"  or 
**  die  without 
leadn); 
Issue/'  shall 
be  constiiied 
to  mean  die 
without  Issue 
livine  at  the 
Death. 


No  Devise  to 
Trustees  or 
Executors, 
except  for  a 
Term  or  a 
Presentation 
to  a  Church 
shall  pass  a 
Chattel 
Interest. 


in  his  Will,  or  otherwise  described  in  a  general  Manner,  and  anr 
other  general  Devise  which  would  describe  a  Oastomary,  Copyhold, 
or  Leasehold  Estate  if  the  Testator  had  no  Freehold  Estate  which 
could  be  described  by  it,  shall  be  construed  to  include  the  Cnstomaiy^ 
Copyhold,  and  Leasehold  Estates  of  the  Testator,  or  his  Customary^ 
Copyhold,  and  Leasehold  Estates,  or  any  of  them,  to  which  such 
Description  shall  extend,  as  the  Case  may  be,  as  well  as  Freehold 
Estates,  unless  a  contrary  Intention  shall  appear  by  the  WilL 

27.  A  general  Devise  of  the  Real  Estate  of  the  Testator,  or  of  the 
Real  Estate  of  the  Testator  in  any  Place  or  in  the  occupation  of  any 
person  mentioned  in  his  Will,  or  otherwise  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Real  Estate,  or  any  Real 
Estate  to  which  such  Description  shall  extend  (as  the  case  may  be)» 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  Execution  of  such  Power,  unless  a 
contrary  Intention  shall  appear  by  the  Will ;  and  in  like  Manner  a 
Bequest  of  the  Personal  Estate  of  the  Testator,  or  any  Bequest  of 
Personal  Property  described  in  a  general  Manner,  shall  be  construed 
to  include  any  Personal  Estate,  or  any  Personal  Estate  to  which  such 
Description  shall  extend  (as  the  Case  may  be),  which  he  may  have 
power  to  appoint  in  any  Manner  he  may  think  proper,  and  shall 
operate  as  an  Execution  of  such  Power,  unless  a  contrary  Intention 
shall  appear  by  the  Will. 

28.  Where  any  Real  Estate  shall  be  devised  to  any  Person  without 
any  words  of  Limitation,  such  Devise  shall  be  construed  to  pass  the 
Fee  Simple,  or  other  the  whole  Estate  or  Interest  which  the  Testator 
had  Power  to  dispose  of  by  Will  in  such  Real  Estate,  unless  a  contrary 
Intention  shall  appear  by  the  Will. 

29.  In  any  devise  or  Bequest  of  Real  or  Personal  Estate  the  Words 
"  die  without  Issue,"  or  "  die  without  leaving  Issue,"  or  "  have  no 
Issue,"  or  any  other  words  which  may  import  either  a  Want  or  Failure 
of  Issue  of  any  Person  in  his  Lifetime,  or  at  the  Time  of  his  Deaths 
or  an  indefinite  Failure  of  his  Issue,  shall  be  construed  to  mean  a 
Want  or  Failure  of  Issue  in  the  Lifetime  or  at  the  Time  of  the  Death 
of  such  Person,  and  not  an  indefinite  Failure  of  his  Issue,  unless  a 
contrary  Intention  shall  appear  by  the  Will,  by  I'eason  of  such  Person 
having  a  Prior  Estate  Tail  or  of  a  preceding  Gift,  being  (without  any 
Implication  arising  from  such  Words,)  a  Limitation  of  an  Estate 
Tail  to  such  Person  or  Issue,  or  otherwise  ;  Provided,  that  this  Act 
shall  not  extend  to  Cases  where  such  Words  as  aforesaid  import  if  no 
Issue  described  in  a  preceding  Oift  shall  be  bom,  or  if  there  shall  be 
no  Issue  who  shall  live  to  attain  the  Age  or  otherwise  answer  the 
Description  required  for  obtaining  a  vested  Estate  by  a  preceding 
Gift  to  such  Issue. 

80.  Where  any  Real  Estate  (other  than  or  not  being  a  Presenta- 
tion to  a  Church)  shall  be  devised  to  any  Trustee  or  Executor,  such 
devise  shall  be  construed  to  pass  the  Fee  Simple  or  other  the  whole 
Estate  or  interest  which  the  Testator  had  power  to  dispose  of  by 
Will  in  such  Real  Estate,  unless  a  definite  Term  of  Tears,  absolute 
or  determinable,  or  an  Estate  of  Freehold,  shall  thereby  be  given  to 
him  expressly  or  by  Implication. 
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31.  Where  any  Real    Estate    shall   be  devised  to  a  Trustee,     Appendix, 
without  any  express  Limitation  of  the  Estate  to  be  taken  by  such  Trustees 
Trustee,  and  the  beneficial  Interest  in  such  Real  Estate,  or  in  the  under  an 
snrpluB  Rents  and  Profits  thereof,  shall  not  be  given  to  any  Person  unlimited 
for  Life,  or  such  beneficial  Interest  shall  be  given  to  any  Person  for  l>evise. 
Life,  but  the  Purposes  of  the  Trust  may  continue  beyond  the  Tnwt  ma^ 
Life  of  such  Person,  such  Devise  shall  be  construed  to  vest  in  such  endure  b^ 
Trustee  the  Fee  Simple,  or  other  the  whole  legal  Estate,  which  the  yond  the  Life 
Testator  had  Power  to  dispose  of  by  Will  in  such  Real  Estate,  and  o^  a  Persou 
not  an  Estate  determinable  when  the  Purposes  of  the  Trust  shall  be  ^"®?°"^"y 

_. .  /;  J  ^  entitled  for 

satisfied.  Life,  to  take 

32.  Where  any  Person  to  whom  any  Real  Estate  shall  be  devised  the  Pee. 
for  an  Estate  Tail  or  an  Estate  in  quasi  Entail  shall  die  in  the  life-  Devises  of 
time  of  the  Testator  leaving  Issue  who  would  be  inheritable  under  Estates  Tail 
such  Entail,  and  any  such  Issue  shall  be  living  at  the  Time  of  the  j***'^  ^^^ 
Death  of  the  Testator,  such  Devise  shall  not  lapse,  but  shall  take    ^^^' 
effect  as  if  the  Death  of  such  Person  had  happened  immediately 

after  the  Death  of  the  Testator,  unless  a  contrary  intention  shall 
appear  by  the  Will. 

h    83.  TVhere  any  Person  being  a  Child    or  other  Issue  of  the  Gifts  to 
/  Testator  to  whom  bjiv  Real  or  Personal  Estate  shall  be  devised  or  Children  or 

bequeathed  for  any  Estate  or  Interest  not  -determinable  at  or  before  °^®'  1^^® 

the  Death  of  such  Persou  shall  die  in  the  Lifetime  of  the  Testator  Jaue  Uvfni?  at 

leaving  Issue,  and  any  such  Issue  of  such  Person  shall  be  living  at  the  Testator's 

the  Time  of  the  Death  of  the  Testator,  such  Devise  or  Bequest  shall  Death  shall 

not  lapse,  but  shall  take  efiect  as  if  the  Death  of  such  Person  had  "ot  lapse. 
happened  immediately  after  the  Death  of  the  Testator,  unless  a  con- 
U;ary,Intentioii  shall  appear  by  the  Will .                      "^ 

"^  34.  This  Act  shall  not  extend  to  any  Will  made  before  the  Act  not  to 

First  Day  of  January,  One  thousand  eight  hundred  and  thirty-eight,  ^1;"^''^°, 

and  every  Will  re-executed  or    republished,   or  revived  by  any  ^fi,^™^| 

Codicil,    shall    for    the    Purposes    of    this    Act    be    deemed    to  nor  to  Estates 

have  been  made  at  the  Time    at    which  the  same  shall  be  so  pur  autre  vie 

re-executed,  republished,  or  revived  ;  and  this  Act  shall  not  extend  of  Persons 

to  any  Estate  pur  autre  vie  of  any  Person  who  shall  die  before  the  brfore  1838 
First  Day  of  January^  One  thousand  eight  hundred  and  thirty- 
eight. 

35.  This  Act  shall  not  extend  to  Scotland.  Act  not  to 

extend  to 
Scotland. 


T.W.  Y  Y 
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ABATEMENT, 

of  legacies,  659^661 

what  ax'e  legacies  for  purpose  of,  659 

how  the  value  of  annuities  calculated,  412,  659,  660 

legacies  for  valuable  consideration  have  priority,  660 

legacy  in  lieu  of  dower,  ib, 

legacy  to  wife  to  be  paid  at  once,  ib, 

time  of  payment  creates  no  priority,  ib, 

use  of  words  "firstly,"  ** secondly,"  in  introducing  legacies, 

ib.,  661 
legacies  on  supposition  of  a  surplus,  661 
realty  given  subject  to  legacies  abates  before  them,  ib, 
between  general  and  residuary  legatees,  661 — 662 
legacies  have  priority  over  residue,  661 
twid  set  apart  to  pay  annuities,  ib, 
direction  tnat  annuities  are  to  abate,  662 
loss  of  assets  falls  on  residue,  ib, 
consent  by  legatees  to  an  appropriation,  38b 

ABSOLUTE  GIFT 

where  thqre  is,  a  direction  to  accumulate  beyond  majority  is  invalid 

against  donee,  493 
where  there  is,  conditions  postponiug  enjoyment  are  void,  506, 

607 
qualifications  of,  which  are  void  for  remoteness,  may  be  rejected, 

487 

ABSOLUTE  INTEREST  IN  PEESONALTY,  390—408 
what  passes  an, 

words  of  limitation  to  pass, 

executors,  390 

heirs,  heirs  of  the  body,  390—392 

issue,  392—394 
gift  of  the  income  of  property  when  it  passes,  394,  395 
power  of  disposition,  when  it  gives,  395,  396 
effect  of  subsequent  restiictions  upon,  396,  397,  541 
distinguished  n'om  a  trust  (see  Tkxtst),  398 — 405 
legacies  to  be  applied  for  legatee's  benefit,  405 
discretionary  trusts  (see  Discretionaby  Trusts),  405—408 
cannot  be  given  in  succession,  519 
implication  of  (see  Implication),  607—610 
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ACOELEEATION 

of  power  of  leasing,  380 

not  affected  by  Thellusson  Act,  494 

takes  place  wnere  the  tenant  for  life  is  incapable  of  taking,  647 

by  revocation  or  forfeiture,  ib. 

may  alter  class  to  take,  ib. 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ih. 

no  distinction  between  devises  and  appointments  as  regards,  ib, 

intention  not  to  accelerate  giffc  in  default  of  appointment,  ib, 

where  remainder  is  limited  after  contingent  interest,  ib. 

ACCRUER,  636— o38 

effect  of  a  clause  of,  upon  vesting,  467 

clause  of,  will  not  pass  accrued  shares,  536 

intention  that  accrued  are  to  go  with  original  shai'es,  536 

consolidation  of  original  and  accrued  shares,  ib. 

words  applicable  to  accrued  shares,  537 

his  or  her  share  or  shares,  ib. 

share  and  shares  and  interest,  ih. 

where  the  fund  is  treated  as  entire  at  the  period  of  distribution,  ib. 

with  benefit  of  survivoi-ship,  ib. 

gift  over  of  the  whole  fund,  ib. 

where  the  gift  is  residuary,  ib. 

restrictions  of  original  do  not  extend  to  accrued  shares,  ib.y  538 

appointment  may  operate  in  accrued  share,  538 

repeated  operation  of  cross  limitations,  ib.,  613 

ACCUMULATION,  489—494 

of  rents  from  mines  may  pass  with  surface,  169 

of  income  of  legacies,  who  entitled  to,  153,  154 

of  past  years  wnen  applicable  to  maintenance,  387 

trust  for,  duiing  minorities  of  tenants  in  tail  void,  479 
for  payment  of  debts  is  valid,  ib. 
till  the  fund  reaches  a  certain  sum  when  valid,  ib. 

trust  for,  beyond  limits  of  perpetuity  is  void,  489 

effect  of  the  Thellusson  Act,  ib. 

effect  of  Accumulations  Act,  1892,  t&.,  490 

property  given  so  as  to  involve,  is  within  the  statute,  490 

owing  to  ne6:lect  of  trustees  to  apply  money  at  onoe  is  not,  ib. 

direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ib, 

trust  to  repair  and  improve  is  not,  ib. 

testator  may  select  any  one  of  the  periods  allowed,  t^. 

period  of  twenty-one  years  runs  from  the  testator's  death,  ih, 

period  of  minority  runs  only  from  the  birth  of  the  minor,  i&.,  491 

whether  allowable  during  minority  of  person  not  bom  at  testa- 
tor's death,  491 

beyond  the  limits  of  the  statute  is  void  pro  ianto^  ib. 

for  parent  of  debts  is  excepted  from  the  statute,  ih. 

direction  for  payment  of  debts  out  of  annual  income,  ib. 

portions  for  children  of  testator  or  beneficiary  are  excepted,  ih., 
492 

what  interest  the  parent  must  take,  492 

what  portions  are  within  the  exception,  ib. 

fund  to  be  accumulated  and  given  to  children  living  when  accu- 
mulation ceases,  is  not  a  portion,  ib. 

nor  is  fund  to  be  accumulated  and  given  to  parent  for  life,  and 
then  to  his  children,  ib. 

to  pay  portions  chareed  hj  another  instrument,  ib. 

portions  created  by  we  will  are  within  the  exception,  493 

legatee  having  vested  right  may  stop  at  twenty-one,  ib. 
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AOOUMULATION— cwiWnwed. 

direction  for,  invalid  as  against  charity,  ib, 
legatee  may  not  stop,  where  others  have  an  interest  in  pro- 
ceeds, ib. 
destination  of  excessive,  i&.,  494 
the  statute  does  not  accelerate  any  gifts  in  the  will,  494 
of  non- residuary  fand  forms  part  of  capital  of  residue,  ib, 
excessive,  of  residue  goes  to  heir  or  next  of  kin,  ib, 
income  of,  whether  it  forms  part  of  capital  of  residue,  ib. 
title  to  accumulated  fund  given  over  m  certain  events,  ib. 
of  income  during  minority  of  tenant  for  life,  belongs  to  him,  440 

ACKNOWLEDGMENT, 

of  signature  to  will,  27,  28 
of  person  as  heir,  effect  of,  277 

AOBEAGE, 

description  by,  effect  of,  101,  182 

ACTION  FOE  ADMINISTRATION  (see  ADMiNiSTaATioir  Aotion). 

ACTUAL 

gift  over  before  actual  payment  or  receipt,  668 
meaning  of  actual  seisin,  actual  possession,  593 

ADDITIONAL  LEGACIES  (see  Cumulative  Legacies),  122—126, 
613,  617 

ADDITIONS 

made  in  wiU,  rule  as  to,  32 — 34 

gift  in  addition  to  non-existing  gift,  613 

made  to  gift  in  mistake  as  to  fact,  617 

ADEMPTION, 

by  sale  before  date  of  will,  110 

effect  of  subsequent  repurchase,  ib.y  111 
confirmation  by  codicil.  111 
by  subsequent  dealings  with  property  given  by  the  will,  127 — 
130 
whether  specific  legacy  must  be  subject  to,  115 
by  the  act  of  the  testator,  127 

by  conversion  through  a  properly  constituted  authority,  ib. 
by  vis  major t  128 

effect  of  a  mere  transfer  from  trustees,  ib. 
a  formal  change,  ib. 
receipt  by  the  testator  of  share  under  former  will, 

ib.,  129 
a  change  of  security,  129 
of  fxind  subject  to  power,  ib. 

effect  of  confirmation  of  will  on  adeemed  legacy,  ib. 
gift  of  a  debt  adeemed  by  receipt,  ib. 
whether  a  fresh  debt  will  pass,  ib. 
of  a  gift  of  things  in  a  house,  1 30 
when  removal  is  material,  ib. 
whether  temporary  removal  will  work,  ib. 
by  change  of  interest,  130—132 

of  lease  by  purchase  of  fee,  130,  131 
section  23  of  the  Wills  Act  does  not  apply  to  cases  of,  614 
See  Conversion,  209—219 
of  legacies  b;|^  subsequent  advances,  631 — 634 
distinguished  from  satisfaction,  624 — 625 
testator  must  be  in  loco  parentis,  632 
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ADEMPTION—ttm^tnwcd. 

advanoe  of  less  amotuit  adeems  pro  tarUOf  ib. 

how  the  value  of  the  advance  is  estimated,  ib, 

gift  of  residue  may  be  adeemed,  ib. 

small  advances  for  special  purposes  will  not  adeem,  ib, 

how  the  presumption  of,  is  rebutted,  i&.,  633 

gift  of  residue  adeemed  by  share  of  business,  633 

legacy  adeemed  by  settlement,  ib.     ^ 

advance  to  child  will  not  adeem  substitutional  gift  to  issue,  tb, 

advance  to  husband  for  purposes  of  the  marriage,  ib. 

whel^er  ademption  affects  executory  gifts  over,  t&.,  634 

adeemed  legacy  not  revived  by  codicil,  ib. 

advances  nmde  before  the  will,  ib, 
of  legacies  given  to  strangers  for  a  purpose,  ib. 
by  express  directions  (see  Hotohpot  Clausbs),  634—637 

ADMINISTBATION 

of  personaltjr,  governed  by  domicile,  3,  4 
of  fund  appointed  under  general  power,  202 

special  power,  208 
of  charitable  gifts,  309,  310 
of  assets,  656—679;  see  Assets,  Ohabob,  Exoneaatiok,  Mab- 

SHALLDTO,  OOSTS. 

ADMINISTEATION  ACTION, 

directions  by  testator  to  commence,  86 
effect  of,  on  trustees'  power  of  sale,  371,  372 
by  annuitant,  409,  410 
valuation  of  annuity  in,  412 


ADMINISTRATOE, 

fift  to,  292 
uranie  minore  cetate,  power  of,  367 
power  of  sale  not  implied  in,  373,  374 
powers  of,  over  personalty,  377 

ADVANCEMENT, 

power  of,  not  confined  to  minority,  387 

what  payments  authorised  by,  ib. 

payment  to  husband,  ib. 

payment  of  debts,  ib. 

discretionary  trust  may  give,  406 

effect  o^  upon  vesting,  467 

in  legatee's  life,  whetiier  gift  by  will  is,  628—629 

ADVANCES, 

directions  to  bring  into  hotchpot,  634 — 637 

ADVOWSON, 

devise  of,  effect  of,  169,  170 

AFTER-ACQUIRED  LANDS, 

what  is  an  intention  to  dispose  of,  before  the  Wills  Act,  95 
when  specific  devise  includes,  104—106 
when  specific  legacy  includes,  114,  115 
effect  of  general  devise  on,  179 

AFTEE-BOEN  CHILDBEN, 

rules  as  to,  when  illegitimate,  245,  246 
when  gift  to  children  excludes,  248 


INDEX.  695 

AFTEB  THE  DEATH, 

effect  of  the  words  upon  yesting,  454 

on  a  gift  in  default  of  isBue,  583,  584 

AGENT 

may  sign  will  for  testator,  24 

request  to  employ  person  as,  how  far  bindings  85,  86 

whether  he  can  give  receipt,  376 

ALIEN, 

not  within  Lord  Eingsdown's  Act,  3 

will  of,  19 

may  take  under  will,  99 

ALIENATION, 

direction  for  cesser  of  life  interest  on,  406 — i08 

gift  oyer  of  annuity  upon,  411,  412 

sift  oyer  of  life  interest  on,  422,  423 

direction  against,  effect  of  upon  rule  in  Shelley's  Case,  356 

reetraints  upon  (see  Condition),  504,  505,  507 — 510 

meaning  of,  507,  509 

restraint  on,  when  yoid  for  remoteness,  477 

ALIQUOT  PAET 

of  a  fund,  what  is  a  gift  of,  117 

ALL  AND  EVBEY 

create  joint  tenancy,  328 

ALLOTMENT 

of  new  shares,  effect  of,  as  between  tenant  for  life  and  remainder- 
man, 442 

ALTEEATIONS 

in  win,  rules  as  to,  32 — 34 
of  soldier,  54 
made  in  mistake  as  to  fact,  617 

ALTERNATIVE  CONTINGENT  LIMITATIONS, 

distinguished  from  limitations  dependent  on  prior  limitatioue, 
523 

AMBIGUITY,  107,  108,  109,  222,  223.    See  Bvedencb— Dbscrip- 

TION. 

ANATOMY, 

gift  of  body  for  purpose  of,  78,  79 

ANCIENT  MONUMENTS 

may  be  deyised  to  the  state,  323 

**  AND,"  when  changed  into  "  or,'* 

upon  Uie  context  in  a  direct  gift,  620 
in  gifts  oyer,  570 — 572 

if  A.  dies  under  twenty- one  and  without  issue  after  deyise 

in  fee,  570 
after  deyise  for  life  with  remainder  to  children,  ib. 
after  deyise  in  tail,  ib.,  571 
gift  oyer  upon  two  eyents,  one  of  which  includes  the  other, 

571,  572 
gift  over  upon  two  independent  eyents,  572 

AND  ALSO, 

effect  of,  in  introducing  specific  gift,  119 
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ANIMALS, 

gifts  for  benefit  of,  297,  298 

when  not  yoid  for  remoteness,  475 

ANNUITIES, 

gift  of  long,  115 

from  what  time  they  begia  to  run,  154 

postponement  of,  to  debts  and  legacies,  155 

arrears  of,  interest  on,  ib. 

gift  of,  charged  on  land  with  powers  of  distress  is  specific,  US 

are  included  in  term  legacies,  168 

rank  with  legacies  for  purpose  of  abatement,  659 

how  Talued  for  purpose  of  abatement^  ib, 

characteristics  of,  409 — 412 

and  rent-charge  distinguished,  409 

right  to  distram  by  statute,  ib, 

an*ears  raisable  b^  sale  or  mortgage,  ib, 

annuitant  may  bring  action  to  administer,  ib.,  410 

char^  upon  realty  and  personalty,  410 

rule  m  Shelley's  case  applies  to  rent-char^,  ib, 

given  with  words  of  inheritance  devolve  like  realty,  ib, 

cannot  be  entailed,  ib. 

though  given  with  words  of  inheritance  remain  personalty^ 
ib. 

charged  upon  realty  and  personalty  without  words  of  in- 
heritance are  personal  estate,  ib, 

direction  to  lay  out  sum  in  purchase  of,  is  a  gift  of  sum,  ib. 
purchase  annuity  of  given  amount,  i6.,  411 

direction  that  annuitant  is  not  to  have  value  of  annuity,  411 

gift  over  on  bankruptcy  or  alienation,  ib. 

gift  of  annuity  with  fund  to  secure  it,  412 

annuitant  entitied  to  value  in  administration  of  deficient 
estate,  ib. 
duration  of,  412-^16 

whether  for  life  or  perpetual,  412 — 414 

created  de  novo  not  affected  by  sect.  28  of  Wills  Act,  412 

rule  as  to  annuity  given  by  will,  413 

charge  upon  rente  of  freeholds,  ib. 

charge  upon  income  of  liind,  ib. 

when  it  is  perpetual,  ib.,  414 

charge  upon  leaseholds,  414 

direction  to  purchase,  ib. 

direction  for  cesser  in  certain  events,  ib, 

|)ower  to  appoint  in  fee,  ib, 

limitations  inconsistent  with  a  mere  life  interest,  ib. 

given  for  period  and  for  object,  414 — 416 

tor  maintenance,  414,  415 

for  education,  415 

to  trustee  for  his  trouble,  ib. 

gift  of,  during  minority  of  an  in&nt,  415,  416 
whewer  charged  on  income  or  corpus,  416 — 418 

direction  to  set  apart  a  fund  to  fiedl  into  residue,  416 

with  gift  over,  417 

gift  over  of  capital  subject  to  or  after  payment  of,  417 

corpus  treated  as  entire  after  annuitant's  death,  ib. 

gift  of  surplus  income  of  each  year,  418 

when  a  continuing  charge  on  rents  and  profits,  ib. 

marshalling  ia  favour  of  rent-charge,  ib, 

for  the  lives  of  A.  and  B.,  420,  421 

when  the  survivor  takes  the  whole,  421,  422 

valuation  of,  659,  660 
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ANTICIPATION, 
gift  oyer  on,  508 

ANTIOIPATION,  RESTBAINT  UPON,  513— 517 
affecting  corpuB,  does  not  prevent  will,  17 
effect  o^  upon  election,  97 
of  annuitj,  effect  of,  411 
whether  it  can  be  void  for  remoteuesB,  477 
when  it  will  be  rejected,  4)57 
may  be  imposed  on  corpus  as  well  as  iucome,  514 
imposed  on  foreign  legatee,  ib, 
can  onl^  be  attaSied  to  separate  estate,  ib, 
tenant  in  tail  restrained  may  enlarge  her  estate,  ih. 
effect  of,  on  corpus  of  realty,  515 

no  distinction  between  income  and  non-income  bearing  fund,  ih. 
effect  of  direction  to  pay  on,  ib, 
where  fund  is  to  be  held  by  trustees,  ib. 
may  be  confined  to  reversionary  interest,  516 
effect  of,  where  accumulation  is  directed,  ib, 
determines  with  coyerture,  ib. 
reyiyes  on  future  coyerture,  ih. 

may  be  confined  to  marriage  with  particular  husband,  ih. 
what  words  create,  ib.^  517 

enforcement  of  judgment  against  income  subject  to,  517 
will  be  inserted  in  settlement  to  separate  use,  602 

APPOINTMENT  (see  Power), 
by  will,  not  aiaed,  12 
under  a  special  power  with  inyalid  condition  added,  raises  no 

election,  91,  96 
it  may,  if  the  whole  appointment  is  inyalid,  91 
ademption. of  appointed  fand  by  change  of  investment,  129 
whether  it  takes  fund  from  donees  in  defeiult  in  all  eyents,  200 — 

202 
class  to  take  in  default  of  when  fixed,  262,  263 
effect  of  lapse  on,  638—639 
to  objects  and  non-objects,  effect  of,  117,  328,  644 
with  inyalid  i^estrictions  added,  397 
how  affected  by  rule  against  perpetuities,  481,  486,  487 
may  operate  on  accruM  share,  538 
hotchpot  clauses  will  not  be  implied  in,  637 
of  use,  yests  legal  estate  in  appointee,  360 

APPOETIONMENT 

of  ren^ts  and  periodical  payments  under  Apportionment  Act,  144 — 

145 
Act  does  not  apply  to  profits  of  a  priyate  partnership,  145 
to  what  companies  Act  applies,  ib. 
Act  applies  to  a  bonus,  ih. 

Act  applies  where  an  absolute  is  cut  down  to  a  life  interest,  ib. 
of  condition,  502 
of  money  charged  on  realty  and  personalty,  and  giyen  to  charity, 

313,  314 
where  two  properties  are  sold  together,  369 

APPEOPRIATION, 
power  of,  387—389 

legatee  bound  by  inyestment  in  consols,  387,  388 
where  will  specifies  securities,  388 
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APPROPBIATION— rowe/«Merf. 
effect  of  Trustee  Act,  388 
of  share  of  residue,  tb. 
effect  of  valid,  i&.,  389 

APPURTENANCE8, 
what  will  pass  as,  172 

ARMS, 

condition  of  adopting  coat  of,  503 

ARBEAB8 

of  rents,  include  what,  145 

of  an  annuity,  whether  they  can*y  interest,  155 

may  be  raised  by  mortgage  or  sale,  409 

AET  MUSEUM, 

gift  to,  is  charitable,  296 

ARTICLES, 

meaning  of,  189 

AS  FAR  AS  the  rules  of  law  and  equity  permit, 

uffect  of  these  Tfords  on  doctrine  of  perpetuity,  485 

whether  they  create  an  executory  trust,  592,  599 

whether  they  carry  on  chattels  directed  not  to  vest  in  a  tenant  in 

tail  dying  under  twenty-one,  594 
effect  where  the  trust  is  dearly  executory,  599 

ASSENT 

of  husband  to  wife's  wiU,  18 

ASSETS, 

order  of,  for  payment  of  debts,  656—664 

1.  general  personal  estate,  656 

specific  fund  chareed,  ib. 
residue  undisposea  of,  ib. 
legacy  in  lieu  of  share  of  residue  which  lapses,  is  payable 

out  of  general  personal  estate,  t6.,  657 
whether  lapsed  share  of  residue  exonerates  share  well 

disposed  of,  657 

2.  real  estate  devised  for  payment  of  debts,  whether  desoended 
or  not,  657 

.  real  estate  descended  not  charged  with  debts,  ib. 

4.  real  estate  charged  with  debto  and  devised  or  descended, 
i:6.,  658 

5.  pecuniary  legacies,  658 

whether  lapsed  legacy  exonerates  one  that  takes  effect, 

659 
what  are,  for  purposes  of  abatement,  ib,y  660 
priority  between,  660 

legacies  and  residue,  661,  662 

6.  real  estate  devised  not  charged  with  debts  and  specific 
legacies  rateably,  662,  663 

7.  pro]^rty  appointed  under  a  general  power,  663,  664 

8.  foreign  land  follows  lex  lody  664 

how  costs  ofadministration  are  payable,  664 — 666 
loss  of,  on  whom  it  falls,  662 
of  company,  apportionment  on  sale  of,  442 
recovered,  how  apportioned,  448 
lost,  how  apportioned,  ib. 
See  Appbopbiation. 
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ASSIGNS, 

effect  of,  used  as  a  word  of  limitation,  279 

when  superadded  to  representatives,  291 

effect  of  gift  oyer  on  alienation,  on  gift  to  A.  and  her,  507,  508 

AS  WELL  AS, 

effect  of,  in  making  gift  specific,  119 

AT, 

effect  of,  in  a  devise  of  specific  lands,  102,  103 
death,  effect  of,  519,  530 

ATTEMPT  TO  ASSIGN, 
effect  of  gift  oyer  on,  508 

ATTESTING  WITNESS, 

signature  by,  to  will,  29 — 31 
gms  to,  99,  100 

AT  THE  DEATH, 

gift  over,  when  it  cuts  legatee  down  to  life  interest,  419,  420,  519, 

520,  530,  618 
effect  of,  upon  gift  on  failure  of  issue,  583,  584 

ATTEACTION, 

doctrine  of,  359,  392,  393 


B. 

BANZ, 

gift  of  property  in  or  at,  161,  166 

BANK  NOTES 

will  pass  as  money,  158 

BANKEUPTOY  (see  Alienation). 
gift  over  on,  of  annuity,  41 1 

of  life  interest,  422,  423 

of  estate  in  fee  void,  505 

when  effectual,  507 — 510 

construction  of,  509,  510 
when  it  determines  power  to  appoint  to  children,  423 
trustee  in,  conversion  by,  219 
retainer  against  banlmipt  legatee,  133 
of  executor  carrying  on  business,  382,  383 

BASE  FEE, 

how  created  in  rent  charge,  410 

BASTAEDS.    See  Illegitimate  Children. 

BELIEF, 

erroneous,  will  not  raise  election,  89 
legacy  given  from  erroneous,  617 

BENEFICIAL 

power,  meaning  of,  205 
mterest,  meaning  of,  461 
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BENEFIT,  words  of 

whether  they  preyent  le^  estate  from  passing,  185,  186 
superadded  to  executors,  390 

gif  to  in  trust,  402 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  298,  299 

BEQUEATHED, 

gift  of  proi)erty,  161,  162 

BLANKS 

may  be  left  in  will,  32 

may  not  be  filled  up  by  pai*ol  evidence,  221,  222,  250 

BODY,  DEAD, 
property  in,  78 

BONA   VACANTIA, 

Crown  entitled  to,  649,  650 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares, 

144 
when  apportionable,  145 
light  to,  as  between  tenant  for  life  and  remainderman,  441,  442 

BOOK-DEBTS, 

what  passes  under,  163 

BOEN, 

gift  to  children  to  be  bom,  does  not  exclude  existing  children, 
247,  248 

bom,  does  not  exclude  after-bom  children,  248 

child  en  ventre,  259 
in  due  time,  meaning  of,  264 

BORN  OE  TO  BE  BOEN, 

effect  of  words  in  extending  class,  260,  261,  263,  264 

BOEOUaH  ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  person,  276 

BOROUGH  FUND, 

bonds  charging,  are  not  within  Mortmain  Act,  315 

BUILD, 

gift  to,  charitable  institutions,  317 — 320 

BUSINESS, 

meaning  of,  166,  167 

gift  of  &are  of,  132 

cannot  be  carried  on  without  authority,  382 

what  capital  may  be  employed  in,  t&. 

effect  oJtdirection  to  carry  on,  f(.,  383,  384 

losses  in,  whether  tenant  for  life  bears,  441 

effect  of  condition  of  forfeiture  if  legatee  ceases  to  carry  on,  503 

wheUier  gift  of  share  in,  adeems  gift  of  residue,  633 
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c. 

CALLS 

upon  shares,  when  payable  by  spedfio  legatee,  135 

CAPACITY  (see  Testambktaby) 

CAPITA,  PER  fsee  DistributionJ,  2fil— 264 
gift  to  several  families  goes  to  cmldren,  275 

CAPITAL  AND  INCOME, 

effect  of  direction  to  pay  debts  out  of  income,  491 

income  of  accumulations  released  by  statute  is  income  of  residue, 

494 
as  between  tenant  for  life  and  remainderman,  440 — ^42,  446—449 
(See  Tenaitt  for  Life  and  Rbmaindsbman) 

CASH. 

meaning  of,  161 

CESSER 

proviso  for,  of  life  interest,  422 

CESTUI  QUE  TBUST 

estate  of,  is  commensurate  with  that  of  trustee,  340,  341 

CHANGE 

of  security,  as  effecting  ademption,  129 
of  interest  of  testator, 

acceptance  of  new  lease,  130 

purchase  of  equity  of  redemption,  131 

effect  of  Wills  Act,  t&.,  132 

purchase  of  reversion,  131 

gift  of  share  of  business,  132 

CHANGING  WORDS, 

*'  or  "  will  not  be  changed  into  "  and  *'  in  a  condition  precedent, 
620 

(See  Ob),  343,  539,  540 
"fourth'^  changed  into  ** fifth,"  620 
change  of*  and**  into  "  or"  in  gifts  over,  570—572,  620 
change  of  **  or  "  into  "  and,"  572,  573 

CHAEACTER, 

gift  to  legatee  filling  certain,  227—237 

CHARGE 

of  legacies  on  realty  before  Wills  Act,  when  it  includes  legacy  by 

imattested  codicil,  54 
legacy  with  charge  on  land  is  not  specific,  118 
on  specific  gift  wnen  adeemed,  127 
upon  devisee,  effect  of  in  passing  fee,  339 

ity  on  corpus,  gives  right  to  raise  arrears  by  sale,  409 

freeholds  and  residue  gives  right  to  administer,  409, 

410 
freeholds  as  affecting  its  duration,  413 
income  of  fund  as  affecting  its  duration,  413 
leaseholds  as  affecting  its  duration,  414 


of  annuil 
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CHARGE— con^tnuecf. 

on  land,  vesting  of,  458,  459 

lednplioation  of,  under  referential  gift,  595,  596 

power  to,  when  inserted  in  settlement,  602 

will  not  fail  by  reyocation  of  devise,  subject  to  charge,  616 

death  of  devisee,  641 
will  by  ademption  of  gift,  subject  to  the,  ib, 
devise  subject  to,  which  fails,  645,  646 
(See  iNCUiCBBAirGEs) 

CHARGE  OF  DEBTS, 

effect  of,  in  excluding  trust  estates  from  general  words,  185,  186 
in  excluding  property  subject  to  a  special  power  froia 

general  worcLs,  205,  206 
on  estates  of  trustees,  362 
whether  it  gives  executors  a  power  of  sale,  372 — 375 
what  debts  it  includes,  669,  670 

debts  subsisting  at  the  death,  669 
dama^  accrued  after  the  death,  ib, 
direction  to  pay  debts  subsisting  at  a  particular  time,  ib. 

of  another,  ib. 
deduct  debts  due  from  a  legatee,  ib. 
testamentary  expenses,  what  are,  665 
funeral  and  other  expenses,  ib. 
upon  what  property  it  takes  effect,  670 

charge  of  debts  and  legacies  charges  all  the  testator's  pitH 
perty,  670 
legacies  merely,  is  confined  to  residuary  lands,  ib. 
how  created,  670—^75 

devise  of  rentcharge,  670 

charge  on  realty  in  case  personalty  insufficient,  ih, 

when  sufficiency  ascertained,  ib.,  671 

general  direction  to  pay  debts,  671 

whether  it  charges  realty  left  to  descend,  ib. 

subsequent  charge  of  certain  debts  on  particular  lands,  ib. 

subsequent  charge  of  aU  debts  on  personalty,  ib. 

certain  kmds,  ib. 
exception  of  certain  lands  out  of  subsequent  duLrge,  ib. 
express  charge  not  controlled  by  partial  charges,  ib. 
effect  of  a  diroction  to  executors  to  pay  debts,  672 
where  no  realty  is  devised  to  them,  ib. 
land  devised  to  them  is  charged,  ib. 
whether  legacies  to  be  paid  by  executor  are  charged  on  lands 

devised  to  him,  ib. 
it  is  immaterial  whether  the  devise  is  for  life  or  in  tail,  ib. 
unequal  devises  to  executors,  ib. 
gift  of  real  and  personal  estate  after  payment  of  debte  charges 

both,  ib.,  673 
where  real  and  personal  estate  are  given  together  as  residue, 

ib. 
where  whole  personaltv  is  given  in  certain  shares,  ib. 
direction  tiiat  legacy  shall  sink  into  residue,  ib.,  674 
power  to  raise  debte  out  of  rente  and  profite  charges  corpus,  674, 
675 
direction  to  pay  out  of  annual  rents  and  profite,  674 

CHAKGE  OF  LEGACIES 

on  land  gives  devisee  power  of  sale,  374,  375 
(See  Chasge  of  Debts) 
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OHAEITY,  gifts  to,  296—324 
deEned,  295--d03 

gifts  for  educational  and  religious  purposes,  295 
for  adyanoement  of  science,  ib, 
for  promotion  of  particular  doctrines,  t&.,  296 
for  benefit  of  locality,  296 
gift  to  voluntary  society,  ib,,  297 
for  benefit  of  animals,  297,  298 
to  repair  a  church,  298 
to  build  or  repair  a  tomb,  ib. 
for  foreign  cbarity,  ib. 

for  objects  of  liberality  or  beneyolence,  t&.,  299 
for  private  charity,  299 

in  favour  of  Dissenters,  Jews,  and  Boman  Catholics,  ib, 
for  monastic  orders,  ib,,  300 
for  release  of  poachers,  300 
superstitious  nses,  ib. 
for  masses,  ib, 

for  masses  in  Ireland,  ib,,  301 
for  relief  of  aged,  impotent,  and  poor,  301 
for  widows  and  orphans,  ib, 
to  poor  relations,  whether  charitable,  302,  303 
in  respect  of  an  office,  303 
to  poor  clergymen  to  be  selected  by  a  trustee,  ib, 
to  trustees  of  a  chanty  without  more,  ib, 
doctrine  of  cy  pres,  303—309,  321 

when  there  is  a  general  charitable  intent,  303,  304 

whether  particular  charitable  gifts  fall  into  residue  given  to 

charity,  304 
gift  to  a  paiiicular  charity  may  lapse,  ib,,  305 
misdescription  of  a  charitable  society,  305,  see  220 
^ift  for  definite  charitable  object  may  fail,  ib, 
inquiry  directed  as  to  the  possibility  of  an  object,  t5.,  30 
gift  upon  a  remote  event  is  void,  306 
gift  for  charitable  or  other  indefinite  objects,  ib, 
where  part  must  be  applied  to  charity,  ib,,  307 
failure  of  particular  gift  may  involve  failure  of  gift  of  surplus, 

307,  308 
gift  contrary  to  policy  of  statute,  308 
increase  in  value  of  rents  and  profits  given  to,  ib,,  309 
administration  of,  309,  310 

gift  to  charitable  institution  is  administered  by  the  institu- 
tion, 309 
trustees  administered  by  court,  ib.,  310 
foreign  trustees,  310 
where  a  discretion  left  to  the  trustee,  ib. 
when  fund  retained  in  court,  ib. 
restrict  ioDs  on  shifts  to  ohariiy,  310 — 324 

effect  of  l&rtmain  and  Charitable  Uses  Act,  1891,  310,  311 
Act  applies  to  gifts  in  remainder,  31 1 
effect  of  Mortmain  and  Charitable  Uses  Act,  1888,  ib.,  312 
effect  of  the  Statute  of  Mortmain,  312 
what  is  an  interest  in  land  within  the  Act,  312 — 317 
money  to  arise  £rom  sale  of  land,  312 
purchase  money  for  land  contracted  to  be  sold,  ib, 
money  to  arise  from  sale  of  land  under  a  prior  instru- 
ment, 312,  313 
crops,  leaseholds,  313 

legal  and  equitable  mortgages  and  mortgages  of  lease- 
holds, 1*6. 
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mortgages  of  real  and  personal  property  when  appor- 
tioned, t^.,  314 
arrears  of  interest  due  on  a  mortgage,  314 
rent  accrued  since  the  death  on  Land  contracted  to  be 

sold,  ib, 
judgment  debt  charged  on  realty,  ib, 
covenant  to  leave  money  by  will  is  void  as  regards  realty, 

ib, 
shares  in  public  companies,  when  within  the  statute,  i&., 

315 
debentures,  mortgage  debentures  and  debenture  stock  of 

railways,  315 
waterworks  mortgage,  ib. 
corporation  bonds,  ib,,  316 
charge  on  specific  tolls,  316 
charge  on  police  rates,  ib. 
charge  on  poor  rates,  ib. 
arrears  of  rent  due  at  the  death,  317 
apportioned  rent,  ib, 

royalty  on  minerals,  tenant's  fixtures,  ib. 
legacy  duty  on  charitable  legacy  must  be  paid  out  of 
pure  personalty,  312 
what  is  personalty  to  be  laid  out  in  land,  317 — 321 

money  to  be  invested  on  real  or  mortgafi;e  security,  317 
money  ultimately  to  be  invested  in  land,  tb, 
where  the  trustees  have  an  option,  ib, 
gift  to  pay  off  a  mortgeige  debt,  ib, 

improve,  enlarge,  or  repair  a  charitable  institu- 
tion, ib, 
build,  ib.,  318 
discretion  to  trustees  to  build  or  not,  318 
trustees  to  select  charities,  ib. 
gift  to  establish  a  charity,  ib, 
provide  a  charitv,  ib. 
support  or  found,  ib, 
endow,  319 
evidence  of  intention  that  land  was  not  intended  to  be 

purchased,  ib,y  320 
gift  to  charity  existing  for  purchase  of  land,  320 
foreign  charity,  ib,^  321 
by  colonial  testator,  321 
exceptions  from  statute,  321 — 324 

what  universities  and  colleges  exempt,  321 
whether  a  devise  to  a  college  carries  legal  estate,  ib, 
charities  empowered  to  hold  lands,  ib.,  322 
redemption  of  land  tax,  322 
Church  Building  Acts,  ib„  323 
endowment  of  districts,  323 
public  parks,  schools,  and  museums,  ih, 
ancient  monuments,  ib. 
science  and  art  department,  t5. 
secret  trust  for,  bad,  324 
whether  legal  estate  passes,  ih. 
property  given  to,  application  of  rule  against  remoteness  to,  476 
whether  accumulation  directed  in  favour  of,  may  be  stopped,  493 
marshalling  in  favour  of,  668,  669 

CHATTEL  INTEREST, 

when  trustees  take,  362,  363 
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in  a  house,  bequest  of,  130,  165 

meaning  of,  177,  178 

bequest  of,  by  reference  to  limitations  of  realty,  592 — 596 

effect  of  revocation  of  trusts  of  realty,  616 

executory  trust  to  settle,  699 

who  entitled  to,  in  default  of  next  of  kin,  650 

whether  there  can  be  remainder  in,  518 

effect  of  separate  use  on  husband's  rights  over  wife's,  512 

CHILD, 

when  used  as  a  word  of  limitation,  345,  346 

CHILD  EN  VENTRE, 

is  considered  as  born  for  purposes  of  benefit,  259 

but  for  no  other  purpose,  ih, 

whether  illegitimate,  can  acquire  reputation  of  parentage,  245 

effect  of,  upon  rule  in  Wild' 8  Case,  346 

CHILDEEN, 

gifts  to  illegitimate  (see  Illegitimate  Children),  238 — 2-16 
legitimate,  247 — 254 
whether  children  must  be  legitimate  according  to  English 

law,  238,  239 
includes  children  by  a  first  and  second  marriage,  247 
does  not  include  grandchildren,  ih, 

words  of  futurity  will  not  exclude  existing  children,  i&.,  248 
posthumous  children,  248 

words  referring  to  existing  children  will  not  exclude  after- 
born,  ih, 
express  gift  to  a  child  will  not  exclude  him  from  a  gift  to 

children,  ih, 
gift  to  a  class  for  life  and  then  to  their  children,  when  some 
members  of  the  class  are  dead  at   the  date  of  the  will, 
ih.,  249 
gift  to  the  children  of  A.  and  B.,  249 

a  certain  number  of  children  when  there  are  more, 
249,  250 
when  the  class  is  ascertained  (see  Class  wnEU"  Ascertained), 
255—264 
gifts  to  parent  and,  whether  they  take  successively  or  jointly, 

325 — 328  (see  Parent  and  Children) 
used  as  a  word  of  limitation  (see  WiUVa  Case,  rule  in),  345 — 347 
gifts  to,  who  survive  their  parents  (see  Vesting),  469 — 473 
portions  for,  when  excepted  from  Thellusson  Act,  491 — 493 
gifts  over  upon  death  without,  574 

without  leaving  or  having,  574,  575 
unmaiTied  and  without,  569,  570 
intention  to  benefit,  how  cariied  out  where  trust  is  executory, 
600 

OHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  165,  166 

CHURCH, 

gift  to  repair,  is  charitable,  298 
bund,  322 

CLAIMED, 

condition  foifeiting  legacy  if  not,  496,  497 

T.W.  Z   Z 
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CLASS, 

gift  to,  right  to  income,  147,  148 

one  of  a,  232 
devise  to  a,  in  tail,  whether  they  take  jointly  or  succeesivoly, 

325 
gifts  to  a  contingent,  and  upon  a  contingency,  455,  461 
gifts  to  a,  when  the  youngest  attains  twenty-one,  468 
gift  to,  when  void  for  remoteness,  482,  483 
doctrine  of  lapse  in  case  of  gifts  to  a,  643 
what  is  a  gift  to  a,  644 
gift  to  persons  "  before  named,"  ib. 
five  daughters  of  A.,  ib, 
executors  "  herein -named,"  645 
a  class  and  an  individual,  ib, 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  234 

gift  is  to  younger  children  upon  a  contingency,  i5.,  235 
eldest  son  is  to  be  ascertained,  235,  236 
as  regards  pei-sonalty,  255 — 259 
immediate  gift,  255 
effect  of  gift  over,  ib, 
no  children  at  death,  ib, 
future  gifts,  ib.y  256 

life  interest  determinable  on  bankruptcy,  256 
imperfect  limitations,  ib, 
gift  of  reversionary  property,  ib, 
to  be  paid  at  twenty-one,  257 
void  for  perpetuity,  i6.,  258 
of  maintenance  out  of  vested  shares,  258 
division  when  the  youngest  attains  twenty-one,  ib. 
gift  of  fixed  sum  to  each  member  of  a  class,  ib, 

after  life  interest  te  children  who  attain  twenty-one,  ib,^ 
269 
child  en  venire  admitted,  259 

conceived  before  but  bom  after  marriage,  ib, 
as  regards  gifts  of  income,  259 
as  regards  real  estate,  260 — 262 
immediate  devises,  260 
children  bom  and  to  be  bom.  ib. 
contingent  remainder,  t6.,  261 
executory  devise,  262 
class  to  take  in  default  of  appointment,  262,  263 

where  the  only  gift  is  through  the  power,  262,  263 
power  to  appoint  by  deed  or  will,  2b3 
effect  of  words  of  futurity,  263,  264 
in  the  case  of  gifts  to  issue,  269,  270 
when  the  gift  is  substitutional,  269 

in  remainder,  270 
in  the  case  of  gifte  to  relations,  272,  273,  287 

the  class  is  ascertained  at  the  death  of  the  proposituB,  272 
gift  to  such  relations  as  survive  tenant  for  life,  ib, 
where  the  tenant  for  life  is  sole  next  of  kin,  ib. 
where  there  is  a  power  to  appoint  to  relations,  ib,,  273 
in  the  case  of  ^ifts  to  next  of  kin  or  heirs,  286 — 289 

next  of  km  are  ascertainable  at  the  death  of  the  ancestor, 

286,  287 
same  rules  apply  to  realty,  personalty,  and  a  mixed  fond, 

286 
when  the  tenant  for  life  is  sole  next  of  kin,  ib. 
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exception  of  persons  who  could  only  be  next  of  kin  if  the 

tenant  for  life  were  dead,  206 
same  rules  apply  in  the  case  of  executory  gifts,  287 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  rela- 
tions, ih. 
effect  of  words  of  futurity  upon  the  rule,  287,  288 
gift  to  next  of  kin  of  deceased  person,  288,  289 
in  the  case  of  substitutional  gifts,  547,  548 

gifts  to  survivors  (see  SunvrvOBs),  557 — 561 
to  take,  may  be  altered  by  acceleration,  647 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  156 

CLERICAL  ERRORS, 

in  will  may  be  corrected,  23 

CODICIL, 

revocation  of  will  by,  42,  43,  614—619 
revocation  ot,  by  revocation  of  will,  43,  44 
revival  of  will  by,  57 — 60 

COLLATERAL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  tail,  336,  337 

COLLATERAL  MORTGAGE, 

effect  of,  as  regards  exoneration,  142 

COLLEGE, 

devise  to,  321 

COLONIES, 

Mortmain  Act  does  not  apply  to,  321 

COMMON,  TENANCY  IN, 

what  creates  (see  Joint  Tenancy),  332 — 334 

COMPANY, 

incorporated  by  Act  of  Parliament,  what,  379 
how  profits  of,  to  be  apportioned,  441 

COMPENSATION, 

for  determination  of  lease,  goes  to  legatee  of  lease,  217 

COMPOUND  EVENT. 

when  it  may  be  split,  481,  482 

COMPROMISE, 

power  to,  377,  378 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  325—328 

CONDITION, 

of  original  applies  to  substituted  legacy,  125,  126 
attached  to  charitable  gift,  effect  of,  310 
distinguished  from  election,  89 

from  trust,  401,  450 

from  limitation,  450 
devise  subject  to  a  proviso,  ib,,  451 

Z  z  2 
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estate  of  trustees  to  preserve,  451 
general  test  of  precedent,  iL 
requiring  time  for  performance,  ih, 
involving  consideration,  ib, 

precedent  must  be  fulfilled  whether  impossible,  impolitic,   or 
illegal,  ib.,  452 

involving  physical  impossibility  void  in  personalty,  452 
discharged  by  testator,  ib, 
contra  bonos  mores  void  in  personalty,  ib.    See  Vbstino, 

452—474 
when  governed  by  doctrine  of  in  terrorem,  500,  501 
subsequent,  495 — 517 

impossible,  impolitic,  or  ille^l,  are  ineffectual,  495 

whether  a  gift  over  is  material,  ih, 

when  void  for  uncertainty,  ib, ,  594 

requiring  consent  of  several  persons  becomes  impossible  by 

deathof  any,  496 
consent  of  guardians,  ib, 

not  performed  thiough  ignorance  takes  effect,  ib. 
unless  the  devisee  is  heir,  ib, 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  t6. 
what  amounts  to  a  claim,  ib,,  497 
effectual  without  gift  over  in  realty,  497 
how  far  personalty  follows  the  same  rules,  ib. 
test  of  validity  of,  ib, 
must  be  clearly  defined,  ib, 
encouraging  separation  of  husband  and  wife,  ib, 
not  to  dispute  a  will  is  valid,  498 

institute  legal  proceedings,  ib. 
inteifere  in  management,  ib, 
to  require  bonds  not  to  marry,  ib, 
rules  for  computing  time,  ib, 
in  restraint  of  mannage,  498 — 502 
applies  to  lawful  maniage,  498 
impcsed  un  devisees  for  life  or  in  fee  is  valid,  ib. 

devisee  in  tail,  ib. 
bad  in  case  of  personalty,  i6. 
same  rule  applies  to  a  mixed  fand,  499 
and  to  legacy  out  of  proceeds  of  sale  of  land,  ib. 
limitation  till  marriage  is  good,  ib. 
in  partial  restraint  of  marriage  is  good,  ib, 
restraining  widow  or  widower  from  marrying,  ib, 
requiring  maniage  with  consent,  ib. 
resti'ainiDg  maniage  before  a  certain  age,  ib. 

with  particular  class,  ib, 
doctrine  of,  in  terrorem,  500,  501 

to  what  conditions  it  applies,  500 

conditions  in  partial  restraint  of  maniage,  ib. 

not  to  dispute  a  will,  ib. 
effect  of  a  gift  over,  ib. 

whether  the  doctrine  applies  to  conditions  precedent,  ib.,  501 
waiver  of,  by  the  testator,  501 
second  maniage  with  consent  fulfils  condition  requiring  consent, 

ib.,  502 
perfoimance  of,  requiring  consent,  502 
consent  of  several  persons,  ib. 

of  guardian,  ib. 
what  formalities  are  required,  ib. 
apportionment  of  condition,  ib. 
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requiring  a  release  within  a  given  time,  502,  503 

of  forfeiture,  if  legatee  ceases  to  cany  on  business,  503 

name  and  arms  clause,  ib, 

of  residence,  ih. 

repugnant,  503 — 517 

general  restraints  upon  alienation  after  devise  in  fee  are 

bad,  504 
partial  restraints  upon  alienation,  ib. 
restraint  Umited  in  time,  ib. 

upon  alienation  by  mortgage,  ib. 
effect  of  Settled  Land  Act  on,  i6.,  505 
direction  not  to  raise  rents,  505 

gift  over  of  absolute  interest  in  personalty  on  alienation,  ib, 
on  alienation  before  period  of  distribution,  ib, 
on  bankruptcy,  ib. 
if  legatee  c&es  intestate,  ib. 
if  legatee  does  not  dispose  of  his  interest,  506 
if  prior  gift  is  void,  ib. 
condition  not  to  bar  entail,  ib. 
estate  tail  cannot  be  determined  in  part,  ib. 

directed  to  cease  as  if  tenant  in  tail  were  dead,  ib. 
absolute  interest  directed  to  cease  as  if  donee  were  dead,  ib. 
enjoyment  cannot  be  postponed  beyond  twenty-one,  ib.,  507 
gift  over  on  alienation,  507 — 510 
legatee  not  aware  of  condition,  507 
disclaimer  of  charge,  ib. 
meaning  of  term  alienation,  ib.,  509 
gift  to  A.  and  her  assigns,  507 
gift  over  if  legatee  should  **  do  or  suffer,"  **  do  or  permit," 

508 
gift  over  if   property   becomes  "  payable  to  or  vested  in 

another,"  ib. 
gift  over  on  attempt  to  assign  or  charge,  ib. 
on  anticipation,  ib. 
on  taking  in  execution,  ib. 
insolvency,  meaning  of,  509 

gift  over  on  bankruptcy,  includes  subsisting  one,  ib. 
effect  of  annulment  of  bankruptcy,  ib.,  510 

bankruptcy  during  prior  life  estate,  510 
penal  servitude,  ib, 
creation  and  incidents  of  separate  use,  510 — 514  (see  Separate 

Use) 
creation  and  incidents  of  restraint  on  anticipation,  514 — 517  (see 

Anticipation,  Restraint  on) 
of  paying  a  legacy,  devise  upon,  charges  land,  673 

CONFIRMATION  (see  Republication) 

of  will  does  not  revive  a  deemed  legacy.  111,  129 

CONSENT, 

to  exercise  power  of  sale, 

by  infant,  368 

by  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

whether  survivor  of  class  can  give,  369 
of  persons  in  possession  to  sale  of  reversion,  ib. 
to  investment,  must  be  given  previously,  379 
to  exercise  of  power  of  advancement,  387 
conditions  requiring  (see  Condition),  495,  496,  500—502 
gift  over,  on  marriage  without,  536 
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effect  of  words,  in  restraining  large  words,  187 

CONSTRUCTIVE  TRUST, 

whether  it  passes  under  general  words,  186 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  518 

CONTENTS, 

gift  of  contents  of  desk,  what  it  includes,  166 

CONTEST  WILL, 

condition  not  to,  498,  500 

CONTINGENCY, 

may  be  transmissible,  457 
gift  upon,  must  be  literally  fulfilled,  456 
importing  no  more  than  determination  of  prior  estates,  ib. 
not  imported  into  gift  to  a  single  child,  461 
reflected  back  into  constitution  of  original  class,  462 
gift  to  a  class  upon  a  contingency  when  imported  into  the  con- 
stitution of  the  class,  471,  472 
where  it  runs  through  a  series  of  limitations,  524,  525 
where  events  which  nappen  include  named  events,  527 — 529 
gift  over  upon  death  treated  as,  529 — 531 

coupled  with,  531 — 536 
attaching  to  original  not  extended  to  substitutional  legatees, 
545--547 

CONTINGENT  GIFT, 

when  it  carries  income,  145 — 148 
interest  on,  152,  153 

CONTINGENT  POWER, 
execution  of,  200 

CONTINGENT  REMAINDERS  (see  Vesting),  452—458 
incidents  of,  260.  261,  520—522 
trustees  to  preserve,  what  estate  they  take,  361 
not  destroyed  by  rule  in  Shelley^ s  Case,  348 

where  estate  can  take  effect  as,  will  not  be  construed  as  executory 
devise,  482,  520 

CONTINGENT  WILL,  12 

CONTRACT  FOR  SALE, 

when  it  effects  conversion,  215,  216 
effect  of  on  devise  of  trust  estates,  186 

CONTRIBUTORY  MORTGAGE, 

not  within  power  to  invest  on  mortgage,  379 

CONVERSION,  209—219  (see  also  Ademptiox) 
what  effects,  209—211 

direction  to  consider  land  personalty,  209 

direction  to  divide,  ih, 

power  to  convert,  ih, 

conversion  upon  recjuest,  210 

absolute  discretion  m  trustees,  ih. 

discretion  controlled  by  general  intention,  t6.,  211 

by  subsequent  limitation,  211 
whether  directed  for  all  purposes  of  the  will,  211 — 213 

direction  that  realty  should  foim  part  of  personalty,  211 
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gift  of  residue  of  proceeds  of  sale,  211,  212 

whether  residuary  bequest  passes  proceeds  of  sale  of  realty, 

212 
direction  to  convert  at  a  certain  time  and  divide,  ib. 
absolute  direction  to  sell,  ib, 
mixed  fund  to  be  converted,  i6.,  213 
when  the  personalty  and  proceeds  of  sale  of  realty  are  treated 

as  separate  funds,  213 
who  is  entitled  to  property  to  be  converted  but  undisposed  of,  ib,. 

214 
heir  at  law  and  next  of  kin  are  entitled,  ib. 
direction  that  proceeds  of  sale  of  realty  are  to  be  part  of  the 

personal  estate,  214 
declaration  that  the  proceeds  of  the  sale  shall  not  lapse  for 

the  benefit  of  the  heir,  ib. 
surplus  of  sale  of  realty  directed  to  be  personal  estate  and 

given  to  the  executors,  ib. 
money  to  be  laid  out  in  land  results  for  next  of  kin,  ib. 
how  the  heir  and  next  of  kin  take  property  directed  to  be  con- 
verted, 214,  215 
where  the  object  of  the  conversion  wholly  fails,  214 
where  it  fails  partially,  ib.,  215 
where  realty  is  directed  to  be  converted  and  charged  with 

debts,  215 
at  what  period  the  failure  of  the  purposes  of  the  conversion  is 

to  be  determined,  ib. 
personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  land,  ib, 
as  between  tenant  for  life  and  remaiudei*man,  442 — 446 
where  there  is  a  trust  to  convert,  442,  443 
specific  enjoyment  till  conversion,  442 
where  theie  is  no  trust  to  convert,  443 — 446 
wasting  property  must  be  converted,  443 
reversionary  property,  ib. 

specific  enjoyment,  what  entitles  the  tenant  for  life  to,  ib. 
discretion  to  convert,  ib.,  444 
power  to  retain,  444 
gift  of  enumerated  things,  ib.,  445 
a  pure  residue,  445 

rents  and  profits  when  there  are  only  leaseholds,  ib. 
property  specifically  given  at  death  of  tenant  for  life,  ib,,  446 
trust  to  convert  at  death  of  the  tenant  for  life,  446 
power  to  sell  with  consent  of  tenant  for  life,  ib. 
debts  must  in  all  cases  be  got  in,  ib. 
by  events  extraneous  to  the  will,  215 — 219 
efifect  of  a  contract  for  sale,  215,  216 
notice  to  treat,  216 
option  to  purchase,  216,  217 
redemption  money  for  rent-charge,  217 
compensation  for  lease,  ib. 
right  to  intermediate  profits,  ib.,  218 
right  to  interest  on  purchase  money,  218 
contract  to  purchase  realty,  ib. 
contract  to  build  a  house,  ib. 
sale  under  statutory  powers,  ib. 
conversion  by  trustee  in  bankruptcy,  219 
sale  under  a  decree,  ib. 
conversion  of  property  of  lunatic,  ib. 
conversion  into  fee  simple  of  renewable  leaseholds,  ib. 
trust  for,  when  it  should  be  exercised,  377 
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CONVICT.    See  Felon. 

COPYHOLDS, 

devise  of,  since  Wills  Act,  74 
effect  of  general  devise  on,  181 
freebench  in,  banned  by  general  devise,  ib. 
devise  of  estate  tail  in,  341 
not  within  the  Statute  of  Uses,  359 
direction  to  sell,  effect  of,  366 
contingent  remainders  in,  521 
who  entitled  in  case  of  escheat,  650 

COEPOBATION, 

whether  it  can  take  by  devise,  98 

bonds,  whether  within  Mortmain  Act,  315,  316 

CORPSE, 

property  in,  78 

CORPUS  OR  INCOME, 

charge  of  annuity  on,  216^218 

when  power  to  raise  money  out  of  rents  and  profits  gives  charge 
on  corpus,  674,  675 
See  Capital  and  Income  ;  Tenant  for  Life  and  Remain- 
derman. 

COSTS, 

clause  enabling  trustee  to  charge,  389 

COSTS  OF  ADMINISTRATION, 

order  of  assets  for  payment  of,  664 — 666 

not  debts  within  meaning  of  charge  of  debts,  664 

testamentary  expenses  include  costs  of  action,  665 

funeral  expenses,  ib, 

costs  of  special  case,  ib, 

personal  estate  primarily  liable,  ib, 

additional  Costs  of  admiuistering  realty  payable  out  of  realty, 

ib. 
what  included  in,  ib,,  666 
mixed  residue  bears,  rateably,  666 
liability  of  unappoiuted  funds,  ib. 
how  far  descended  estates  are  liable,  ib, 
probate  and  estate  duty,  ib, 

COURT, 

ademption  by  order  of,  127 

conversion  by  order  of,  218 

power  of,  to  charge  infant's  property  for  maintenance,  386,  387 

when  it  controls  discretion  of  trustees  as  to  maintenance,  3i8d 

when  it  controls  discretionary  trust  for  benefit  of  legatee,  406 

COUSINS, 

meaning  of,  266,  267 

COVENANT, 

not  to  revoke  will,  13 

to  leave  property  by  will,  ib, 

voluntary,  to  leave  money  by  will  to  charity,  314 

to  settle,  property  preserved  from  lapse  not'within,  642 

for  renewal  in  lease  under  power,  380 
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CEANWOETH'S,  LORD,  ACT, 

effect  of,  in  allowiag  maintenance,  149,  153,  384,  385 

CEBDrrOR, 

attesting  will,  27 

right  of,  to  be  paid  out  of  intestate's  estate  raises  no  election,  91 

where  business  earned  on  after  death,  383,  3^4 
legacy  to,  whether  satisfaction  of  debt,  629 — 631 
bequests  to,  whether  subject  to  lapse,  639,  640 

CREMATION, 

whether  legal,  79 

CROPS, 

when  within  Mortmain  Act,  313 
right  of  tenant  for  life  to,  431 

CROSS-REMAINDERS, 

implication  of  (see  Implication),  610—613 
when  the  class  to  take  under  is  ascertained,  270 

CROWN, 

within  Locke  King's  Acts,  138 
is  entitled,  in  default  of  next  of  kin,  to  chattels,  650 
when  it  is  entitled  to  residue  not  attempted  to  be  disposed  of,  652 
(see  Escheat) 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  122—126 
legacies  of  equal  amount  by  the  same  instrument,  122 

of  unequal  amount,  ib. 

by  different  instruments,  t6.,  123 
when  the  instruments  are  substitutional,  123 
or  mere  repetitions,  124 

evidence  that  the  legacies  were  meant  to  be  substitutional,  122 
legacies  given  from  same  motive,  125 
liability  of,  to  the  incidents  of  original  gift,  t5.,  126 

CURTESY, 

effect  of  separate  use  upon,  511,  512 

husband  of  devisee  entitled  to,  where  devise  saved  from  lapse  by 
sect.  33.. .642 

CUSTOM, 

evidence  of,  admissible,  101 

CY  PB^S, 

doctrine  of,  487—489 

is  a  rule  of  construction,  487 

applies  to  execution  of  a  power  by  will,  ib, 

the  parent  will  tak^  an  estate  tail  when  the  property  will  go  in 

the  course  marked  out,  ib. 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property 

included  in  a  devise,  ib, 
applies  though  the  will  gives  joint  estates  tail  to  children,  ib.,  488 
does  not  apply  where  the  property  would  not  go  in  the  coui*se 

marked  out  by  the  testator,  488 
whether  it  appues  where  the  intention  is  to  create  life  estates  for 

ever,  ib. 
does  not  apply  where  estates  in  fee  are  given  to  children,  ib.,  489 

to  personalty  or  to  a  mixed  fund,  489 
in  case  of  gifts  to  charity  (see  Charity),  303 — 309,  321 
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D. 

DEAD, 

condition  determining  estate  tail  as  if  tenant  in  tail  were,  506 

absolute  interest  as  if  donee  were,  ib. 

DEATH, 

when  the  will  sijeaks  from  the,  104—106,  114,  164 

before  date  of  will  of  original  legatees,  effect  of,  on  substitational 

gift  (see  Substitution),  542—545 
before  a  given  age,  gift  oyer  upon,  528,  529 
in  case  of,  gift  over  (see  Gift  Over),  529 — 531 
coupled  wiSi  contingency,  gift  over  on  (see  Gift  Oveh),  531 — 536 
before  vesting,  gift  over  upon  (see  Vesting),  562,  563 

payment,  gift  over  upon  (see  Payment),  563 — 567 
receipt,  gift  over  upon  (see  Receipt),  567,  568 

DEATH  WITHOUT  CHILDREN, 

gift  over  upon,  when  children  will  be  read  issue,  574 

does  not  give  children  any  inteiest  by  implication, 
608,  609 

DEATH  WITHOUT  HAVING  ANY  CHILD, 
gift  over  upon,  construction  of,  575 

DEATH  WITHOUT  ISSUE, 
gift  over  upon, 

influence  of,  upon  the  prior  estate, 
in  the  case  of  realty, 

efEect  of,  on  prior  devise  in  fee,  337 

on  prior  devise  for  life,  603,  604 
on  the  rule  in  Shelley* a  Case,  350,  355,  356 
in  the  case  of  personalty, 

on  a  bequest  to  A.  lor  life,  391 

to  A.  for  life,  then  to  the  heir  of  his 

body,  ib. 
to  A.  and  his  issue,  392,  393 
to  A.  for  life  and  then  to  his  issue,  393 
provision  of  Conve^rancing  Act  as  to,  531 
when  the  defeasibility  will  be  limited  within  a  certain  period 

(see  Gifts  Ovee),  531—536 
construction  of,  576 — 587 

at  what  time  the  failure  must  take  place  where  it  is  con- 
fined within  a  certain  time,  576 
where  the  devise  over  is  to  persons  then  living,  ib. 
effect  of  sect.  29  of  WiUs  Act  on,  t7>.,  577 
death  without  issue  male  is  within  the  Act,  577 
the  section  does  not  apply  to  heirs  of  the  body,  ib. 
in  what  cases  the  referential  construction  of,  will  be  adopted, 
in  the  case  of  realty,  577 — oHO 

where  the  gift  over  is  in  default  of  such  issue, 
after  limitations  in  tail,  577 

to  children  in  fee,  i6. 
intention  that  children  were  to  take  in  tail, 

ib.,  578 
after  limitations  for  life,  578 

giving  first  son  a  life  interest 
and  other  sons  estates  tail» 
ib. 
the  woixL  such  is  inaccurately  used,  t6.,  579 
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DEATH  WITHOUT  ISSUE— conhnw^. 
in  the  case  of  realty, 

where  the  gift  oyer  is  in  default  of  issue  merely,  after 
limitations  to  issue  in  fee  or  in  tail,  579 
to  some  of  the  issue,  ih.,  580 
where  the  failure  of  issue  is  restricted  to  the 

ancestor's  death,  580 
after  a  power  to  appoint  to  issue,  ib, 
where  tne  limitations  to  issue  are  contingent,  ib, 
after  limitations  to  issue  without  words  of  in- 
heritance before  the  Wills  Act,  ib, 
in  the  case  of  personalty,  580 — 582 

i^r  gifts  to  children  absolutely,  580,  581 
when  the  gifts  to  children  are  contingent,  581 
construction  assisted  by  other  limitations,  ib. 
where  all  the  issue  are  provided  for,  t&.,  582 
after  gift  to  parent  and  children  jointly,  582 
gifts  over  before  the  Wills  Act,  582—587 

where  they  import  an  indefinite  failure,  582 

where  the  failui*e  of  issue  will  be  restricted, 

where  the  issue  is  the  testator's  own  issue,  ib, 

where  the  ulterior  limitations  are  for  payment  of  debts, 

ib.,  583 
where  the  gift  over  is  upon  death  under  twenty-one 

without  issue,  583 
Kift  over  on,  at,  or  after  the  death  of  the  parent,  ib. 
direction  to  pay  a  sum  of  money  on  the  decease  of  the 

parent,  584 
gift  over  to  persons  **  then  living,"  ib. 

class  ascertainable  upon  some  collateral  event, 

585 
survivors,  ib.,  586 
named  person,  586 
intention  to  confer  personal  enjoyment,  ib. 
where  the  subsequent  estates  are  all  for  life,  ib. 
where  the  estate  devised  is^Mr  autre  ne,  ib. 
where  the  estate  devised  is  a  reversion  limited  in  failure 
of  certain  lines  of  issue,  ib,,  587 

DEATH  WITHOUT  LEAVING  OB  HAVING  ISSUE, 
eflfect  of,  574,  575 

DEBENTURES,   DEBENTURE  STOCK, 
whether  within  Mortmain  Act,  315,  316 

DEBTOR, 

gift  to,  whether  subject  to  lapse,  639 

DEBTS, 

gift  in  satisfaction  of,  raises  election^  88 

of  a  third  person,  release  of,  may  raise  election,  90 

gift  of  a  particular,  is  specific,  116 

gift  of,  when  adeemed,  129 

owing  from  legatee,  right  to  retain,  132 — 134 

are  profits  of  year  when  paid,  144,  440 

interest  on  legacy  in  satisfaction  of,  151 

bequest  of,  meaning  of,  163,  164 

bpok,  163,  173 

general  direction  to  pay,  executes  general  power,  199 

whether  it  executes  it  pro  tanto  only,  201 
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jyEB'm— continued, 

direction  to  pay,  effect  of,  on  estates  of  trustees,  359,  362  (see 

Trustees,  Estates  of) 
charge  of,  effect  of,  on  estates  of  trustees,  359,  362 

whether  it  gives  executors  a  power  of  sale,  372 — 375 
contracted  by  executor,  377,  382 
payment  of,  authorized  by  power  of  advancement,  387 
gift  to  pay  non -existing,  405 
accumulation  for  payment  of,  whether  void  for  perpetuity,  479 

excepted  fx*om  Thellusson  Act,  491 
devise  after  payment  of,  is  vested,  523 
order  of  assets  for  payment  of  (see  Assets),  656 — 664 
charge  of,  what  creates  (see  Charge),  670 — 675 
what  debts  are  within  a  charge  of,  669,  670 
satisfaction  of,  by  legacies  (see  Satisfaction),  629 — 631 

DECIDE  QUESTIONS, 
power  of  trustees  to,  389 

DEOLAEATIONS  OF  TESTATOR  (see  Evidence) 

DECEEE, 

sale  under,  effect  of,  upon  conversion,  219 

DEDUCTIONS, 

free  from,  effect  of  giffc,  155,  156 

DEED, 

when  it  may  take  effect  as  a  will,  10,  11 

DEFAULT  OF, 

devise  in,  persons  to  take  under  prior  limitations  when  it  is  a 
remainder,  522 

DEFAULT   OF   HEIES, 

devise  in,  to  collateral  heir,  336,  337 

DEFAULT  OF   ISSUE, 

(See  Death  without  Issue) 

DEFEASIBILITY, 

period  of,  when  it  ceases  in  gifts  to  survivors,  554 — 557  (see  SuB- 

VIVORS) 

when  resmcted  in  gifts  over  upon  death  coupled  with 
contingency  (see  Gifts  Over),  531 — 536 

DELEGATION, 

of  testamentary  power,  12,  21 

DELUSION, 

effect  of,  on  testamentary  capacity,  14 

DEMONSTRATIVE  LEGACIES, 
what  are,  112 

gift  of  money  out  of  stock,  114,  115 
charge  upon  a  particular  fund,  114,  117 
gift  of  money  invested  in  a  particular  way,  114,  116 
direction  to  pay  out  of  a  particular  fund,  1 18 


DEPENDENT  EELATIVE   KEVOCATION,  37—41,  616 

DEPAETMENT  OF  SCIENCE  AND   ART, 
may  take  land  by  devise,  323 
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DEPOSIT  WITH  FIRM, 
power  to,  379 

DESCENDANTS, 
meaning  of,  270 

DESOEIPTION, 

of  things,  101—111 

wKat  evidence  admissible,  101,  102 
terms  of  art,  foreign  words,  nicknames,  101 
evidence  of  custom,  ib,,  102 
word  with  ordinary  meaning,  102 
devise  of  estate  by  name,  ib, 

of  or  at  A.,  i6, 
patent  ambiguity,  symbols,  ib, 
original  will  may  be  looked  at,  ib, 

property  exactly  answering  description  alone  passes,  102 — 101 
reference  to  occupation,  103 

to  title  by  which  lands  derived,  ib, 

to  county,  ib. 
lands  at  or  near  A.,  ib. 
property  in  a  street,  i6.,  104 

held  under  lease,  104 
how  far  will  speaks  from  death,  ib.,  105,  106 
exception  from  devise,  105 
use  of  present  tense,  106 
use  of  **now,*'  ib. 
effect  of  republication,  ib.,  107 
part  inaccurate,  107 
mconsistency,  108 
name  followed  by  occupation,  ib. 

locabty,  ib. 
devise  of  freehold  farm,  ib. 
leading  words  of,  what  are,  108,  109 
nothing  to  answer,  109 
specific  bequests,  ib. 
some  out  of  more,  ib. 
^t  of  what  legatee  selects,  110 
increase  of  value  passes  unless  excluded,  ib. 
inaccuracy  in  gift  of  stock,  ib. 
thing  sold  before  date  of  will,  ib.,  Ill 
tibing  never  belon^n^  to  testator,  111 
thing  sold  where  similar  thing  has  been  bought,  ib. 
inaccurate  description  of  charity,  305 
of  persons,  220—227 

what  evidence  admissible  to  explain,  220 
person  fully  answering  description,  ib, 
by  Christian  name  or  initials,  ib. 
persons  unknown  to  testator,  221 
nicknames,  ib. 
patent  ambiguitjr,  ib. 
blanks  not  supplied,  ib.,  222 
inaccurate  description,  222 
name  accurate,  description  inaccurate,  223 
name  inaccurate,  description  accurate,  ib. 
equivocation,  ib.,  224,  225 
equivocation  on  face  of  will,  224 

explained  by  will,  ib. 
nephews,  whom  it  includes,  225 
some  one  to  answer  name,  some  one  description,  225 
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DESCBIPTION— co/iei:;iM€fi. 
of  persons, 

A.,  second  son  of  B.,  where  A.  first  son,  225,  226 
elaborate  description  prevails,  226 
description  supplying  motive,  ib. 
gifts  to  persons  filling  a  character,  227 — 237,  484 
whether  the  person  to  take  under  particular,  may  depend  on  some 
future  act  of  the  testator,  64 

DEVISABLE, 

what  is,  73—78 
copyholds,  74 
land  liable  to  escheat,  ih, 

estate  ^ur  autre  vie  to  a  man  and  his  heirs,  ih,,  75 
title  by  possession,  75 
right  to  sue  in  testator's  name,  ib. 
property-held  in  joint  tenancy  is  not,  ib, 
trusts,  77,  78 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  117 

on  trust  for  sale  and  division  is  specific,  f'6. 

by  general  words,  179 — 186  (see  Genebal  Devise) 
when  class  ascertained  in  case  of,  260 — 262 

DEVISEE, 

who  may  be,  98— 100 
corporations,  98 
aliens,  99 
felons,  1-6. 
attesting  witnesses,  t6.,  100 

DEVOLUTION 

of  trust  and  mortgage  estates,  184 — 186 
of  trust  for  sale,  368 

DEVOLVE, 

effect  of  word,  on  distribution  ^er  stirpes,  252 

DIE  WITHOUT,  &c., 

(See  Death  without,  &c.) 

DIRECTION 

to  convert,  what  amounts  to,  209 — 211 
to  pay  debts,  199,  201  (see  Debts) 

effect  of,  in  creating  a  charge  upon  realty,  671 — 674 
to  buy  annuity,  410—412,  414 

DISCLAIMER 

by  trustee  divests  legal  estate,  360 
of  power,  366,  367 

DISCRETION 
of  trustees, 

to  convert,  when  controlled  by  context,  210,  211 

effect  of,  upon  specific  enjoyment,  443,  444 
to  apply  to  charity  and  other  purposes,  306,  307,  318 
to  distribute  to  charity  not  interfered  with,  310 
to  sell,  371,  372 

to  convert,  how  it  should  be  exercised,  377 
to  maintain,  385,  386 
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DISCRETION— coutiu  ued. 

of  trustees  to  apply  money  for  legatee,  405 
to  purchase  annuity,  411 
no  implication  where  not  exercised,  609 
to  apply  interest  for  maintenance,  effect  of  upon  vesting, 
465,  466 

DISCEETIONARY  TRUSTS,  405—408 

gift  to  trustees  to  dispose  of  as  they  think  fit,  405,  406 
wide  discretion  given  for  benefit  of  individual,  406 
discretion  equivalent  to  power  of  advancement,  ib. 
trust  to  apply  all  or  part  of  income  for  benefit  of  A.,  th. 
income  given  to  trustees  upon  alienation  by,  or  bankruptcy  of 
tenant  for  life,  406—408 

where  income  is  to  be  applied  for  benefit  of  one  object,  407 

discretion  to  apply  income  for  one  or  more,  ib, 

trust  for  benefit  of  class,  ib, 

power  of  selection  among  class,  t6.,  408 
duration  of  discretion,  403 

DISPOSE  OF, 

gilt  over,  of  what  legatee  does  not,  420,  519 

DISPOSING  POWER, 
what,  205,  206 

DISPOSITION, 

by  testator  of  property  not  his  own  (see  Election) 
powers  of  management  and,  distinguished,  602 
power  of,  superadded  to  an  absolute  interest,  395,  396 

a  life  interest,  t&.,  519,  520 

DISPUTE  WILL, 

condition  not  to,  496,  500 

DISSENTERS, 

position  of,  as  regards  chsritable  gifts,  299 

DISTRIBUTION, 

per  capita  and  per  stirpes ,  251 — 254 
gift  to  children  of  several  parents  goes  per  capita,  251 
several  and  their  issue,  ib, 
surviving  children  and  their  issue,  ib. 
effect  of  a  direction  that  parents  and  children  are  to  be  classed 

together,  ib, 
the  word  *' respective'*  has  a  disti'ibutive  force,  252 
force  of  the  word  devolve,  ib, 
effect  of  a  direction  to  distribute  per  stirpes,  ib, 
whether  the  distribution  will  he  per  stirjjes  throughout,  ib,,  253 
gift  to  parents  for  life  and  then  to  their  children,  253,  254,  391 — 

394 
substitutional  gifts,  254 
how  the  stirpes  are  to  be  ascertained,  ib, 
descendants  take  per  capita,  270 
relations  take  per  capita,  27 1 
gift  to  the  families  of  A.  and  B.  goes  to  children  of  A.  and  B.  per 

capita,  275 
whether  in  gifts  to  next  of  kin  the  statute  fixes  the  proportions  as 

well  as  the  persons,  282,  283 
when  gift  over  limited  to  period  of,  531 — 536 
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DI8TEIBUTI0N,  WOEDS  OF, 
superadded  in  case  of  realty, 

in  devise  to  A.  and  the  heirs  of  his  body,  342 
A.  and  his  issue,  344 

A.  for  life,  remainder  to  his  heirs,  349,  350 
A.  for  life,  remainder  to  his  issue,  354,  355 
superadded  in  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  392 

DISTRIBUTIONS,  STATUTE  OF, 
effect  of  a  reference  to,  282,  283  _ 
whether  it  regulates  the  proportions  as  well  as  the  persons,  ih. 

DISTRICT  FUND, 

bonds  charging,  Dot  within  Mortmain  Act,  315 

DIVESTING,  525—538  (see  Gifts  Ovee) 

DIVIDE, 

direction  to,  does  not  give  power  of  sale,  364 

DIVIDENDS, 

apportionment  of,  between  specific  and  residuary  legatee,  144 

between  tenant  for  life  and  remainderman,  440, 
441,  442 

DIVISION, 

gitt  over  on  death  before  division  of  estate,  567 

DIVORCE, 

effect  of,  on  gift  to  wife,  228,  229 

on  gift  to  husband  and  wife,  230 
on  gift  to  unmarried  person,  231 
on  tenancy  by  entireties,  335 

DOMESTIC  ANIMALS, 

gifts  for  benefit  of,  are  charitable,  297,  298 

when  not  void  for  remoteness,  475 

DOMESTIC  SERVANTS, 
meaning  of,  228 

DOMICILE, 

will  of  personalty  governed  by,  3,  4 

rules  for  ascertaining,  4 — 9 

of  origin,  4,  9 

of  children,  4,  5 

of  lunatic,  5 

of  married  woman,  ib, 

of  soldier,  5,  6 

of  choice,  6 — 9 

when  it  governs  legitimacy  of  children,  238,  239 

DOWER, 

what  is  an  intention  to  dispose  of  land  free  from,  before  the  Wills 

Act,  93—95 
legacy  in  lieu  of,  what  it  includes,  94 
whether  legacy  in  lieu  of,  bars  claim  under  intestacy,  648 

DUPLICATE  WILL, 

eff(Bct  of  destruction  of,  46 
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DTJEATION, 

of  power  of  sale,  370,  371 
of  trust  for  sale,  371 
of  discretionary  trust,  408 
of  annuities,  412 — 416 

DUTY  (see  Legacy  Duty),  155—157 


E. 

EASEMENT, 

what  words  will  pass  an,  173 
right  of  way,  ib, 

EDUCATION, 

of  children,  directions  as  to,  85 
gift  for  purposes  of,  295 
annuity  for  maintenance  and,  415 

EFFECTS, 

meaning  of,  164,  165,  177 

EJUSDEM  GENERIS, 

doctrine  of,  187—191,  602 

ELDER  AND  YOUNGER, 
meaning  of,  233—237 
primd  facie  refers  to  birth,  233 
may  mean  only  child,  i6. 
eldest  son  of  his  father,  i6.,  234 

in  what  cases  elder  son  means  son  taking  the  estate,  235 — 237 
younger  children  may  mean  children  not  provided  for,  235,  236 
at  what  time  the  class  is  to  be  ascertained,  235,  236 
under  what  title  a  son  must  take  the  family  estate  in  order  to  be 
excluded,  236,  237 

ELDEST  SON, 

gift  to  A.  and  his,  336 

when  used  as  a  word  of  limitation,  345 

ELECTION,  87—97 
when  it  arises,  b7 

compensation  by  person  electing  is  a  charge  on  his  interest,  ih, 
where  legatee  cannot  give  effect  to  instrument,  ih, 
legatee  must  elect  for  or  against  the  whole  instrument,  88 
gift  in  lieu  of  dower  limits  election  to  that,  ih, 
gift  in  satisfaction  of  a  debt  raises  election,  ih, 
only  arises  between  title  dehors  and  under  the  will,  ih, 
does  not  arise  where  one  of  two  gifts  is  onerous,  ih, 
nor  between  two  clauses  of  same  will,  89 
distinguished  from  conditions,  ih, 

to  raise,  testator  must  dispose  of  something  not  his  own,  ih, 
appointment  under  non-existing  power,  ih, 
erroneous  belief  not  sufficient,  ih, 
election  by  married  woman,  90 
release  of  debt,  when  it  raises,  ih. 

in  respect  of  what  property  of  the  legatee  it  arises,  i'6.,  91 
at  what  time  the  title  of  the  legatee  must  have  accrued,  90 
does  not  arise  when  the  testator  appoints  under  a  special  power> 
and  superadds  illegal  conditions,  91 

T.W.  3  A 
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it  does  if  the  whole  appointment  is  invalid,  91 

property  subject  to  special  power  given  to  strangers,  ib, 

what  is  a  disposition  by  the  testator  of  property  not  his  own,  92 

general  words  limited  to  testator's  own  property,  ib, 

when  the  testator  is  entitled  in  moieties,  ib. 

when  the  testator  is  entitled  subject  to  a  charge,  93 

to  the  reversion,  ib, 
dower,  intention  to  dispose  of  lauds  free  from,  93 — ^95 
disposition  of  after- acquired  land-f  before  the  Wilis  Act,  95 
when  the  heir  is  put  to  election,  ib.,  96 
next  of  kin  of  married  woman,  when  put  to,  96 
to  raise,  there  must  be  a  fpit  of  free  disposable  property,  ib,,  97 
arises  in  cases  of  satisfaction,  625 
where  heir  or  next  of  kin  are  excluded  by  the  testator,  649 

EMBLEMENTS, 

when  devisee  takes,  166 

right  of  tenant  for  life  as  to,  431 

EMPLOYES, 
gifts  to,  227 

ENDOW 

a  charity,  gift  to,  319 

"  ENJOYED,'' 

gift  of  house  as  enjoyed  by  A.,  173 

ENJOYMENT, 

postponement  of,  does  not  affect  vesting,  454 

legatee  having  vested  interest  is  entitled  to,  at  twenty-one,  506, 

507 
specific,  by  tenant  for  life  (see  Convebsion),  442 — 446 

ENTAIL, 

effect  of  direction  to,  598 

ENTIEETIES, 

tenancy  by,  how  created,  334,  335 

**  ENTITLED," 

meaning  of.  in  clause  of  exclusion,  235 

gift  over  upon  death  before  becoming,  563,  565 

meaning  of,  in  shifting  clauses,  588 

ENTEIES 

of  advances  in  testator's  ledger  when  binding  on  legatee,  634,  635 

ENUMERATION, 

of  particulars,  effect  of 

inmaking  gift  specific,  119  | 

in  restricting  large  words,  187 — 191 

in  giving  tenant  for  life  specific  enjoyment,  444,  445 

EN  VENTRE, 

child  (see  Child  en  Yeio-be),  245,  259,  346 

EQUITY 

to  settlement,  not  out  of  property  held  by  entireties,  334 
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EQUIVOCATION, 

when  it  arises,  223—225 

when  two  persons  equally  answer  same  description,  223 
when  part  of  a  description  applies  equally  to  two  persons  and 

the  rest  to  no  one,  ib. 
father  and  son  may  both  equally  answer  description,  ib, 
immaterial  that  will  on  the  face  discloses  an,  224 
does  not  arise  between  two  antecedents  in  the  same  will,  ib. 
may  be  explained  by  the  will  itself,  ib. 
whether  it  arises  between  nephews  proper  and  wife's  nephews, 

ib. 
does  not  arise  where  part  of  a  description  pipplies  to  one  jMrson, 

part  to  another,  225 

EEASURES 

in  will,  32—34 

revoking  etrect  of,  38 — 40 

ESCHEAT. 

will  of  lands  liable  to,  74 

whether  it  reunites  freeholds  with  manor,  169 

who  entitled  in  case  of,  649,  650 

effect  of  Intestates  Estates  Act,  1884... 649,  650 

ESTABLISH, 

gift  to,  a  charity,  318 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  devise  of,  102,  103 
when  it  will  pass  realty,  175, 176 

devise  of,  when  it  executed  a  general  power  over  realty,  196 
when  it  will  pass  the  fee,  338 

ESTATE  AND  POWER, 

distinguished,  365,  395,  396 

ESTATE  FOR  LIFE, 

in  consumable  propert}',  518 
gift  at  the  death  ot  the  legatee,  519,  530 
in  annuity  what  creates,  412,  413 
for  life  and  lite  of  heir,  420 

of  A.  and  B.,  duration  of,  420,  421 

ESTATE  FUE  A  VTRE  VIE, 

limited  in  tail,  whether  devisable,  74,  75 

whether  fee  passes  without  words  of  limitation,  337 

rule  in  Shelley* s  Case  applies  to,  347 

during  lives  of  A.  and  B.,  419,  420 

executory  gift  over  of,  valid,  520 

contingent  remainder  in,  521 

devise  on  failure  of  issue  of  an,  586 

descent  of,  650,  651 

ESTATE  TAIL,  341-347 

heirs  explained  by  the  context  as  equivalent  to  heirs  of  the  body, 

336 
devise  to  several  and  their  heii^s  successively,  ib, 
effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  i&.,  337 
effect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee, 

337 

3  a2 
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words  of  limitations  proper  to  pass,  341 — 344 

devise  of  copyholds  to  A.  and  heirs  of  his  body,  341 

heirs  of  the  body  or  issue,  ib, 

heirs  male,  heirs  lawfully  begotten,  342 

effect  of  words  of  limitation  superadded,  ih. 

effect  of  words  of  distribution  superadded,  ib, 

*'  the  elder  son  to  be  preferred  to  the  younger,"  ib, 

the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  ib. 

heivs  of  the  body  of  the  wife  and  heirs  on  the  body  of  tiie  wife 

begotten,  ib,,  343 
limitation  to  heirs  of  body  of  persons  who  may  marry,  343 
devise  to  A.  or  the  heirs  of  his  body,  ib, 
devise  to  a  man  or  his  heirs,  ib. 
when  heirs  equivalent  to  heirs  of  the  body,  ib, 
devise  to  A.  and  his  issue  passes  an  estate  tail,  344 
effect  of  words  of  distribution,  ib, 
devise  to  several  and  their  issue  and  their  heirs  as  tenants  in 

common,  ib. 
by  the  operation  of  the  rule  in  Wild* a  Ca^e  (see  "Wild's  Case), 

346,  347 
by  the  operation  of  the  rule  in  Shelley* s  Case  (see  Shelley'8 

Case),  347—356 
by  implication  (see  Implication),  603,  604 
by  the  cy  pres  doctrine  (see  Cy  PRfes),  487,  488 
words  creating  an,  in  realty  give  absolute  interest  in  personalty, 

390,  392 
limitations  after,  not  void  for  remoteness,  478 
gift  over  of  personalty  after  estate  tail,  519 
cannot  be  created  in  an  annuity,  410 
conditiou  against  marriage  annexed  to,  void,  498 

barring  void,  506 
conditions  to  determine,  ib. 
(See  Tenant  in  tail) 

ESTATES  OF  TRUSTEES  (see  Trustees),  357—363 

ET  CETERA, 

what  it  passes,  187 

EVERY, 

effect  of  in  a  direct  gift,  328 

EVIDENCE, 

of  testamentary  intention,  11 

declaration  as  to  execution  not  admissible,  69 

as  to  what  constitutes  will,  32 

alterations,  ib, 
how  far  admissible  where  words  are  obliterated,  34,  39 
in  cases  of  revocation,  38,  46 
where  there  are  two  testamentary  instruments,  41 
of  contents  of  lost  will,  47 
of  trust  when  admitted,  64 
of  secret  trust,  t6.,  65 
not  admissible  to  raise  election,  89 
of  testator's  meaning,  what  admitted,  101,  102 
where  testator  gives  what  he  has  not,  110 
to  show  that  legacies  aie  cumulative,  122 
that  two  instruments  duplicates,  124 
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of  meaning  of  description  of  persons,  220 

nicknames,  initials,  221 
patent  ambiguity,  i6. 
blanks,  t6.,  222 
in  cases  of  equivocation,  223,  224 

where  A.  answers  to  name  and  B.  to  description,  225 
to  show  that  testator  was  awai*e  of  a  death,  240 
of  intention  to  benefit  certain  children,  250 
where  charitable  gift  implies  purchase  of  land,  319 
to  rebut  satisfaction,  624 
entries  after  date  of  will,  634 
that  advances  intended  to  be  a  gift,  635 
on  question  of  executor's  title  to  residue,  651,  653,  654,  655 

EXCEPTION, 

of  property  out  of  devise,  what  it  includes,  105 
out  of  devise  in  fee,  passes  fee,  340 
from  a  residue,  for  particular  purpose,  193,  194 

EXCHANGE, 

before  date  of  will  of  thing  specifically  given,  effect  of,  110,  111 
power  of,  whether  inserted  in  settlement,  602 

EXCLUSION, 

clauses  of,  235,  236 

from  being  next  of  kin,  284,  285,  648,  649 

EXECUTION, 

of  powers,  195—208  (see  Geneiial  Powers  ;  Speciax  Powers) 

EXECUTORS, 

attesting  will,  27 

special,  of  parts  of  property,  80 

delegation  of  power  to  appoint,  ib. 

married  woman  may  be  executrix,  ib, 

appointed  by  several  instruments,  ib, 

according  to  tenor,  81 

appointment  of,  whether  it  executes  general  power,  199 

used  as  a  word  of  purchase,  292 — 294 

gift  to  A.  or  his,  does  not  go  to  next  of  kin,  292,  641 

gift  to,  in  respect  of  office,  292,  530,  531 

what  is  an  acceptance  of  the  office,  292,  293 

when  the  executor  is  entitled,  though  he  does  not  act,  293 

interest  on  legacy  to,  150 

duration  of  annuity  to,  for  his  trouble,  415 

gift  of  residue  to,  whether  beneficial  or  in  trust,  294 

whether  gift  to,  is  a  gift  to  a  class,  645 

used  as  a  word  of  limitation  of  realty,  336 

of  personalty,  390 
when  they  take  beneficially,  ib. 

they  take  fee  of  real  estate,  178,  357 
lapsed  legacy  goes  to,  638,  640,  641 
when  they  take  residue,  undisposed  of,  651 — 655 

effect  of  Lord  St.  Leonards'  Act,  651 

contrary  intention,  ib. 

Act  does  not  apply  where  residue  is  expressly  given,  652 

where  there  are  no  next  of  kin,  ib. 

they  do  not  take  lapsed  or  void  legacies,  ib, 

nor  residue  given  on  trust,  ib. 
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nor  when  they  are  treated  as  trustees,  652,  653 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not 

carried  out,  653 
legacy  to  a  sole  executor  makes  him  trustee,  ib, 
unless  the  legacy  can  be  accounted  for  as  nn  exception  out  of 

a  larger  gift,  654 
equal  legacies  to  several  executors  make  them  trustees,  ib, 
effect  of  unequal  legacies,  ib, 

legacy  to  one  for  his  trouble  converts  all  into  trustees,  ib. 
executors  appointed  for  special  reasons  take  on  trust,  655 
effect  of  direction  to,  to  sell  lands,  365,  366 

copyholds,  366 
acting  executors  may  sell,  ib, 
whether  power  of  sale  survives,  ib, 
executor  of,  can  sell,  367 
power  is  given  virtute  officii^  ib, 
power  of,  over  personalty,  376,  377 
power  to  compromise,  377,  378 
lease  by,  380 

power  to  carry  on  business,  382 — 384 
power  to  appropriate  legacies,  387 — 389 

when  they  have  implied  power  of  sale  over  real  estate,  372 — ^375 
land  directed  to  be  sold  to  pay  debts.  372 

to  create  a  mixed  fund  for  division,  ib, 
direction  to  sell  and  divide  proceeds,  ib, 
effect  of  Lord  St.  Leonards'  Act,  ib,,  373 
devise  to  trustees  where  debts  and  legacies  are  charged  on 

land,  ib, 
beneficial  devise  to  one  of  executors,  ib,,  374 
similar  devise  to  person  not  executor,  374 
charge  of  specific  debts  or  legacies,  ib, 
general  charge  of  legacies,  ib,,  375 
consent  of  those  who  renounce  not  required,  502 

EXECUTORY  DEVISE, 

distinguished  from  contingent  remainder,  261,  520 — 522 
how  the  class  to  take  under,  is  fixed,  262 
when  void  ibr  remoteness,  475 

EXEOUTOEY  INTERESTS, 

and  remainders  distinguished,  520 — 522 
(See  Gifts  Over,  Dm:8TiNG.) 

EXECUTORY  TRUST,  597—602 

direction  to  secure  for  A.  and  his  family,  273,  274 

for  A.  and  her  children,  how  executed,  328 

whether  children  take  jointly  or  in  common,  333 

what  is  an,  597 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instm- 

ment  is  not,  ib. 
distinction  between  marriage  articles  and  wills,  ib.y  598 
how  far  rule  in  Shelley* a  Case  applies  to,  598 
direction  to  settle  on  A.  and  the  heirs  of  his  body,  ib. 

A.  for  life,  remainder  to  his  heirs,  ib. 
effect  of  gift  over,  if  first  taker  dies  without  issue,  ib, 
direction  to  make  a  strict  entail,  ib. 

to  settle  property  to  go  with  a  title,  599 
effect  of  words  as  tar  as  rules  of  law  permit,  ib, 
direction  to  settle  upon  mariiage,  ib. 
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how  executed,  600 
in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste, 

601 
settlement  to  separate  use  will  be  with  restraint  on  anticipation, 

602 
what  powers  will  be  inserted  in  execution  of,  ib, 

EXONEEATION, 

of  specific  legacies,  134,  135 

from  liabilities  created  by  the  testator,  134 

incident  to  the  thing,  ib.,  135 
of  mort^ged  property',  135 — 143 

devise  of  land  **  subject  to  "  the  mortgage,  136 

elEect  of  charge  of  the  mortgage  on  the  land  in  distinct 

sentence,  136 
Locke  King's  Act,  t6.,  137 
the  amending  Acts,  137,  138 

Crown  taking  in  default  of  next  of  kin  is  within  the  Act, 

138 
heir  by  descent  &om  person  dying  after  December  31 » 

1654,  not  entitled  to  exoneration,  ib. 
copyholds  within  the  act,  ib. 
land  on  trust  for  sale  not  within  the  Act,  ib, 
leaseholds  whether  within  Acts,  ib. 
apportionment  of  mortgage,  139 
mortgages  by  deposit  are  within  the  Act,  ib. 
general  charge  is  not,  ib. 

nor  covenant  to  pay  a  mortgage  on  stranger's  land,  ib, 
judgment  where  land  has  been  delivered  in  execution  is, 

ib. 
lien  on  lands  pui  chased  by  testator  is,  ib, 
effect  of  general  direction  to  pay  debts,  140,  141 
direction  to  pay  debts  out  of  peraonal  estate,  ib, 
effect  of  charge  of  trade  debts,  141 

direction  to  pay  mortgages  out  of  an  insufficient  fund,  142 
what  proportion  of  mortgage  mortgaged  lands  bear,  ib, 
mortgaged  land  devised  to  several,  ib. 
collateral  mortgages,  ib. 
successive  mortgages,  ib.,  143 

charge  as  between  land  given  by  deed  and  devised,  143 
of  personalty  from  payment  of  debts,  675 — 679 
by  express  words,  675 

whether  gift  over  of  the  fund  is  necessary,  ib. 
whether  personalty  exonerated  is  exonerated  in  favour  of  next 

of  kin,  ib. 
on  the  general  context,  676 
charge  of  debts  on  realty  will  not  effect,  ib. 
wheuier  devise  on  condition  of  paying  debts  will  effect,  ib, 
express  charge  of  certain  debts  on  personalty,  ib, 
gill;  of  realty  and  personalty  on  trust  to  pay  debts,  ib, 

to  convert  and  pay  debts, 
ib.,  677 
discretion  of  trustees  to  sell  realty,  677 
i*ealty  to  be  sold  and  fall  into  personalty,  ib. 
income  of  realty  and  personalt}**  chai-ged  with  debts,  ib, 
gift  of  residue  of  real  and  personal  estate  does  not  exonerate 

personalty,  ib. 
charge  of  testamentary  expenses  on  realty,  where  personalty 
is  specifically  given,  ib.,  678 
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legacies  charged  on  land  where  personalty  specifically  g^iyen, 

678 
effect  of  specific  gift  of  personalty  to  executor,  ih, 

of  charge  of  particular  debts  on  realty,  ib,,  679 
gift  of  land  after  payment  of  debts,  679 


F. 

FAILURE, 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  oyer 

is  on  feilure  of  those  persons  in  a  particular  way,  528,  529 
of  prior  gift  by  lapse,  will  not  make  invalid  gift  over,  valid,  506, 
519 

FAILURE  OF  ISSUE.    (See  Death  without  Issue) 

FALSA  DEMONSTRATIO  NON  NOCET, 

application  of  the  maxim  (see  Description),  107 — 111,  223 — ^225 

FAMILY, 

meaning  of,  273—275 

in  devises,  273 

direction  to  secure  to,  t6.,  274 

in  bequests  means  children,  274 

whether  illegitimate  child  included,  ib, 

when  it  means  next  of  kin,  ib, 

may  include  husband  or  wife,  ib, 

power  to  appoint  to,  ib,,  275 

when  gift  to,  will  be  void  for  uncertainty,  275 

gift  to  several  families  goes  per  capita,  ib. 

direction  to  distribute  rents  among,  302,  303 

precatory  trust  for,  400 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  170 

FARMING  STOCK, 
meaning  of,  166 

FATHER    (See  Parent) 

not  entitled  to  income  available  for  maintenance  of  child,  385 
when  entitled  to  be  recouped  sums  spent  in  maintenance,  386 

FEE  SIMPLE, 

what  words  will  pass,  336 — 341 
devise  to  A.  and  his  heirs,  336 

A.  and  his  lawful  heirs,  ib. 
A,  and  his  executors,  ib, 
when  heirs  equal  to  heirs  of  body,  ib, 
gift  over  in  default  of  heirs  to  collateral  heir,  ib,,  337 
gift  over  in  default  of  issue,  337 
when  it  will  pass  without  words  of  limitation,  337 — 341 
in  wills  before  the  Wills  Act, 

words  property  or  estate,  338 

recital  of  intention  to  dispose  of  all  his  estate,  ib. 

words  moiety,  part,  or  share,  ib, 

charge  upon  the  devisee,  339 

discretionary  trust  imposed  on  devisee,  tb, 

charge  upon  the  land  generally,  ib. 
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express  estate  for  life  not  enlarged  by  charge,  339 

gift  over  upon  death  of  devisee  under  twenty-one,  ib. 

under    twenty- one   without  issue, 

340 
of  the  parent  without  children,  ib, 
devise  of  rents  and  profits  or  income,  ib, 
devise  of  specific  sum,  ib, 
exception  of  property  out  of  a  devise  in  fee,  carries  fee, 

ib, 
devise  to  trustee  and  his  heirs  in  trust  for  A.,  ib,,  341 
since  the  Wills  Act,  341 

contrary  intention  within  the  Act,  ib, 
by  the  operation  of  the  rule  in  Shelley's  Case  (see  Shelley's 

Case),  347—356 
when  ti-ustees  take  (see  Trustees),  357 — 363 
conditional,  how  created,  410 
implication  of  (see  Implication),  607 — 610 

FELON, 

will  of,  whether  valid,  19,  20 

gifts  to,  99 

wife  of,  feme  sole  for  testamentary  purposes,  18 

FINES  FOR  RENEWAL, 

apportionment  of,  between  successive  interests,  437,  438,  439 
belong  to  tenant  for  life,  440 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  232,  233 

FIRST  AND  SECOND  COUSINS, 
meaning  of,  266,  267 

FIRST  HEIRS  MALE, 

when  used  as  words  of  limitation,  353 

FIXTURES, 

tenant's  are  not  within  Mortmain  Act,  317 

as  between  tenant  for  life  and  remainderman,  431 

FOREIGN  BONDS, 
meaning  of,  164 

FOREIGN  CHARITY, 
gift  to,  298,  310 

whether  court  will  settle  a  scheme  for,  310 
bequest  to,  of  proceeds  of  sale  of  land  in  England,  320 
of  money,  321 

FOREIGN  HEIR, 

when  put  to  election,  96 

FOREIGN  LAND, 

gift  to  buy,  not  subject  to  rule  against  perpetuities,  476 
order  of,  in  administration  of  assets,  664 

FOREIGN  PROBATE, 
effect  of^  69,  70 
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FOREIGN  WILL, 

when  entitled  to  probate,  68,  70,  71 

FOEFEITURE, 

aboHtion  of,  20,  99 

FOinsT), 

gift  to,  whether  it  implies  building,  318 

FRAUD, 

words  inserted  by,  omitted  from  probate,  23 

probate  conclusive  as  to,  23,  72 

of  executor  in  assumlDg  office,  disentitles  him  to  legacy,  293 

assumption  of  character  by,  227 

FREE-BENCH, 

what  is  an  intention  to  dispose  of  land  free  from,  93 — ^95 
whether  barred  by  a  general  deyise,  181 

•*  FREEHOLD  LANDS," 
devise  of,  108 
when  it  passes  leaseholds,  170,  171 

FREEHOLDS, 

efi'ect  of  general  devise  on  (see  General  Words),  179 

FRIENDLY  SOCIETY, 

gift  to,  not  charitable,  296 

FRIENDS, 

gifts  to,  271,  275 

FROM 

and  after,  effect  of,  upon  yestmg,  454 
A.  downwards  includes  A.,  248 

FUND, 

legacy  of  part  of,  whether  specific,  117 

rules  as  to  income  of,  when  given  to  a  class,  147,  148 

bequeathed  to  purchase  annuity,  when  annuitaiit  is  entitled  to, 

410,411 
where  annuity  is  secured  on,  annuitant  is  not  entitled  to  value  of 
annuity,  412 

FUNDS, 

gift  of  money  in  the,  161  162 

FUNERAL  EXPENSES 

of  married  woman,  axe  payable  by  her  estate,  16 
and  other  expenses,  what,  665 

FURNITURE, 

in  a  house,  gift  of,  when  adeemed,  130 
what  passes  under,  164 

FUTURE  DEVISE, 

does  not  carry  intermediate  rents,  145,  146 

FUTURE  TIME, 

trustee  for  sale  cannot  contract  to  sell  at,  369 
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FUTURITY,  words  of, 

not  necessary  to  include  future  illegitimate  children,  246 
effect  of,  in  excluding  children  already  born,  247 

in  construing  devise  as  executory,  261,  262 

on  ascertaining  the  class  to  take,  263,  264 

in  ascertaining  the  class  of  next  of  kin,  287,  288 


G. 

GAP 

in  limitations,  effect  of,  458 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  276 
devise  of,  to  A.  and  his  heii%  336 

GENERAL  DEVISE, 
effect  of,  179—186 

1.  on  freeholds  prior  to  the  Wills  Act,  179 

effect  of  the  Wills  Act,  ib. 
force  of  the  word  **  now,'*  106 

2.  on  reversions,  179 — 181 

demise  of  lands  not  settled,  180 

where  the  limitations  are  inapplicable  to  the  reversion, 
lb.,  181 

3.  on  leaseholds  for  lives,  18l 

4.  on  copyholds,  ib. 

5.  on  leaseholds  for  years,  182,  183 

intention  not  to  pass  them,  183 

6.  on  beneficial  interest  in  a  mortgage,  184 

7.  on  trust  and  mortgage  estates,  i6.,  185,  186 

8.  on  powers,  195 — 202  (see  General  Powers) 

GENERAL  LEGACY, 
what  is,  112—115 
interest  on,  148—154  (see  Interest) 

GENERAL  POWERS, 
execution  of,  195—202 

before  the  Wills  Act,  195—197 

effect  of  general  devise,  195,  196 

residuary  bequest,  196 
vested  in  married  woman,  197 
after  the  Wills  Act,  197—202 

effect  of  sect.  27  of  the  Wills  Act,  197,  198 

what  is  general  power  within  the  sect.,  198 

what  is  contrary  intention  within  the  sect.,  198,  199 

effect  of  direction  to  pay  debts,  199 

where  power  is  created  after  will,  i6.,  200 

how  far  appointment  takes  fund  from  donees  in  default 

of  appointment,  200—202 
administration  of  appointed  fund,  202 
power  of  revocation  and  new  appointment,  ib. 

GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of,  on  prior  devise  in 

fee,  336,  337 
in  default  of  issue  (see  Death  Without  Issue) 
effect  of,  in  passing  the  fee  under  prior  devise,  339,  340 
in  cutting  down  absolute  interest,  419,  420 
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of  annuity,  after  death  of  survivor,  421,  422 

on  marriage  or  bankruptcy,  457,  458 

on  death  after  gift  till  marriage,  458 

upon  death  before  vesting  upon  contingent  devise,  454,  455 

upon  meaning  of  the  word  vested,  460 
upon  contingent  bequests,  467 — 468 
effect  of,  upon  ^ift  to  children  who  survive  their  parents,  471 
if  none  of  the  class  survive  the  contingency,  upon  which  the  gift 

to  the  class  takes  effect,  471,  472 
of  property  given  to  charity,  476 
effect  of,  where  condition  is  impossible,  495 
whether  necessaiy  to  make  condition  subsequent  effectual,  497 
effect  of,  npon  doctrine  of  conditions  in  terrorem,  500,  501 
effect  of,  after  absolute  gift,  503 — 507  (see  Condition) 

on  bankruptcy  or  alienation,  507 — 510  (see  Condition) 
what  cannot  be  the  subject  of,  518 — 520 
remainder  in  chattels,  518 
consumable  articles,  ih. 

absolute  interests  cannot  be  given  in  succession,  ih,y  519 
do  not  become  valid  by  lapse,  519 
of  so  much  as  legatee  does  not  dispose  of,  ih.^  see  399 
of  what  remains  after  payment  of  legatee's  debts,  519 
after  life  interest  with  power  of  disposition,  t6.,  520 
of  estate  imr  autre  vie,  to  man  and  his  heirs,  ih. 
take  effect  if  the  events  happen  though  gift  over  is  void,  or  donees 
over  may  be  imable  to  take,  525 

to  survivors,  do  not  divest  prior  gift  if  no  survivors,  t6.,  526 
of  shares  of  parents  \o  children,  do  not  divest  prior  gift  if  no 

children,  526 
in  certain  events  of  a  life  interest,  destroy  prior  interest  in 
fee  only  so  far,  ih, 
construction  of, 

in  different  events  to  different  persons,  where  both  events 

happen,  ih, 
if  A.  dies  in  testator's  lifetime,  where  both  die  at  once,  i6., 

527 
when  the  events  which  happen  include  the  events  upon  which 
the  gift  over  is  limited  to  take  effect,  527,  528 
in  the  event  of  a  le^tee  dying  under  twenty-one,  528 

where  the  gift  is  to  a  class,  i&.,  529 
upon  death,  treated  as  a  contingent  event,  529 — 531 
in  case  of  death  of  A.,  529,  530 
at  the  death  of  A.,  530 
after  a  life  intarest,  ih, 

where  the  gift  is  to  executors  for  their  trouble,  td.,  531 
whether  same  i*ules  apply  to  realty,  531 
upon  death  coupled  with  a  contingency,  531 — 536 

upon  death  without  issue,  not  confined  to  death  before  the 

testator,  531 
whether  the  ^ft  is  immediate  or  future,  532 
intention  to  hmit  the  period  of  defeasibility,  ih, 
gift  over  to  survivors,  ih, 
where  donees  over  take  through  trust  which  determines,  t6., 

533 
where  all  dispositions  refer  to  period  of  distribution,  533 
legatee  to  have  control  at  a  certain  time,  ih, 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  534 
gifts  over  in  several  events,  one  of  which  must  happen,  ih, 
intention  to  give  indefeasible  interests,  i6.,  535 
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effect  of,  after  contingent  gift,  where  donees  over  are  children,  535 
of  share  legatee  would  have  taken,  ib. 
ultimate  gift  over  restricted  bj'  prior  gifts,  ib. 
upon  maiTiage  without  consent  restricted  to  twenty-one,  536 
of  accrued  shares,  536 — 538  Tsee  Accruer) 
substitutional  (see  Substitution),  539 — 548 
to  survivors  (see  Survivors),  549—561 
upon  death  before  vesting  (see  Vesting),  562,  563 

payment  (see  Payment),  563 — 567 
receipt  (see  Eeoeipt),  567,  568 
sale  completed,  569 
execution  of  trusts  of  will,  ih. 
unmarried    and   without   issue,   569,   570  (see  Un- 
married) 
without  children,  574 

leaving  or  having  issue,  574,  575 

issue  (see  Death  without  Issue),  576 — 587 

GOODWILL, 

bequest  of,  166,  167 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  247 
will  not  include  great  grandchildren,  267 

GRAVE, 

gift  to  repair,  298 

GROUND  RENTS,  ^ 
pass  reversion,  l7l 

GUARDIAN, 

testamentary  under  12  Oar.  II.  c.  24... 82 — 84 

infant  cannot  appoint,  83 

of  illegitimate  children,  ib.,  84 

by  what  words  appointed,  84 

under  Guardianship  of  Infants  Act,  1886... 84,  85 

appointment  by  stranger,  97 

when  allowed  sums  spent  in  maintenance,  386 


H. 

HALF  BLOOD, 

admitted  as  next  of  kin,  281 

HAVING 

children,  construction  of  gift  over  upon  death  without,  574,  575 
issue,  gift  over  upon  death  without,  before  the  WiUs  Act,  582 — 587 

HEIR, 

must  be  legitimate  by  English  law,  239 

when  put  to  election,  95 

limitation  to  the,  of  the  tenant  for  life,  353 

next  or  first,  ib, 

where  the  heir  will  take  by  purchase,  t^.,  354 

limitation  to  the  heir  for  life,  354 

devise  to  A.  for  life  and  life  of  his  heir,  420 

acknowledgment  of  person  as,  277 

title  of,  to  accumulations  released  by  statute,  494 

when  entitled  to  rents  under  operation  of  shifting  olause,  590 
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HEIR — contin  ued, 

takes  undisposed -of  interests  in  realty  to  be  converted,  213,  214 
how  he  takes  property  directed  to  be  converted,  214,  215 
g[ift  to,  after  A.'s  death  gives  A.  a  life  estate,  604,  605 
title  of,  to  realty  undisposed  of,  648 
directions  excluding,  effect  of,  f6.,  214 
gift  to  A.  or  his,  whether  subject  to  lapse,  641 
resulting:  trust  in  favour  of  (see  Resultinq  Trusts),  645 — 647 
who  entitled  in  default  of,  649,  650 
See  Heirs. 

HEIRLOOMS, 

bequest  of  personalty  as,  592,  594 
executory  trust  of  personalty  to  go  as,  599 

HEIRS, 

I.  Meaning  of,  as  a  word  of  purchase,  276 — 281 

1.  as  re^rds  realty,  276* — 279 

devise  of  Borough  English  or  Gavelkind  lands,  276 

when  it  means  heir  apparent  or  presumptive,  i6.,  277 

co-heii*s  take  as  joint  tenants,  277 

acknowledgment  of  a  person  as  heir,  ib. 

devise  to  heirs  of  a  particular  name,  ib, 

whether  the  heir  male  must  trace  his  descent  through 

males,  ib,y  278 
ex  parte  maternd,  278 
heirs  may  mean  heirs  of  the  body,  343 

2.  bequests  of  personalty  to,  279 — 2vSl 

prirnd  facie  means  heir  at  law,  279,  280 

bequest  to  A.  for  life,  then  to  his  heirs,  280 

when  it  means  next  of  kin,  ib, 

when  used  as  equivcdent  to  executors,  ib, 

when  used  to  denote  substitution,  ib, 

substitutional  bequests  to  heirs,  t2>.,  281 

when  it  means  issue,  281 

when  heirs  means  next  of  kin,  the  statute  fixes  the 

proportions  as  well  as  the  persons,  ib, 
bequest  to  heirs  or  next  of  kin,  ib. 
precatory  trust  for,  400 

3.  when  the  class  is  to  be  ascertained  (see  Class),  286 — 289 

II.  used  as  a  word  of  limitation,  336,  337 

1.  in  the  case  of  realty,  see  Feb  Si3fFLE,  what  words  will 

pass,  336,  337 
when  the  ancestor  takes  a  Hfe  interest,  347 — 356 
(See  Shelley*s  Case,  rule  in). 

2.  bequests  of  personalty,  390,  391 

gift  to  A.  and  his  heirs,  390 

for  life,  and  then  to  his  heirs,  391 
of  annuity  to  A,  and  his  heirs,  410 

HEIRS  LAWFULLY  BEGOTTEN, 

devise  to  A.  and  his,  creates  a  tail,  342 ;  see  336 

HEIRS  MALE, 

devise  to  A.  and  his,  creates  a  tail,  342 
devise  to,  277,  278,  286 

HEIRS  OF  THE  BODY, 

I.  meaning  of,  when  used  as  a  word  of  purchase,  276 — 279 
heirs  of  the  body  of  a  particular  name,  277 
rule  in  Mandemlle's  Case,  278,  279 
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when  heirs  of  the  body  means  childrec,  279 
bequest  of  personalty  to,  281 
n.  when  used  as  a  word  of  limitation,  341 — 344 

1.  in  the  case  of  realty  (see  Estate  Tail) 

when  explained  by  the  testator  to  mean  children,  352, 
353 

2.  in  the  case  of  personalty,  390,  391 

gift  to  A.  and  the  heirs  of  his  body,  390 
gift  to  A.  for  life,  remainder  to  heirs  of  his  body,  391 
intention  to  create  a  succession  of  estates,  ib, 
words  of  distribution  superadded,  392 
where  realty  and  personalty  are  given  together,  ib. 
gift  of  annuity  to  A.  and  the  heirs  of  his  body,  gives  A. 
fee  simple  conditional,  410 
gift  over  in  default  of,  when  they  import  an  indefinite  failure, 
576,  577,  582—587 

HEEEIN,   HEREBY, 

whether  limited  to  will  or  codicil,  in  which  the  word  occurs,  155, 
156 

HOTCHPOT  CLAUSES, 
construction  of,  628,  629 
directions  to  deduct  advances  from  shares  of  legatees,  634 — 637 

effect  of  recital  as  to  amount  of  advance,  634,  635 

sum  not  payable  till  after  death  not  deducted,  635 

effect  of  bankruptcy  of  legatee  after  advance,  ib. 

when  clause  cea.«es  to  operate,  636 

whether  it  applies  to  lapsed  share,  ib. 

interest  on  advances,  when  to  be  allowed,  ib. 
implication  of,  under  powers,  637 

appointment  *'  as  and  for  her  share,"  ib, 
in  lieu  of  all  claims,  ib. 

clause  of  accruer,  ib. 

HOUSE, 

or  messuage,  meaning  of,  171,  172 

gift  of  things  in,  130,  165,  172,  190,  191 

materials  of,  when  blown  down,  belong  to  tenant  for  life,  424 

HOUSEHOLD, 

gift  of  household  goods,  165 
household  servants,  who  are,  228 

HUSBAND, 
gift  to,  229 

and  wife,  gifts  to,  230,  231 
when  included  in  family,  274 
will  not  take  as  next  of  kin  by  statute,  282 
and  wife  when  tenants  by  entireties,  C34,  ;^35 

when  estate  tail  vests  in,  342,  343 
effect  of  separate  use  on  rights  of,  511,  512 
intention  to  benefit,  how  carried  out  where  trust  is  executory,  600 


L 


IGNORANCE 

of  condition  no  excuse,  496 


1 
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ILLEGITIMATE  CHILDREN,  238—246 
guardians  of,  83,  84 
not  included  under  children,  238 
when  law  of  domicile  of  parent  applies,  t6.,  239 
in  what  cases  they  may  take,  239 
when  there  is  no  possibility  of  legitimate  children,  ib, 
what  is  sufficient  evidence  of  intention  to  include  illegitimate 

children,  241—244 
legitimate  and  illegitimate  children  can  take  together  under  the 

same  description,  244 
description  with  reference  to  paternity,  ib. 
child  en  ventre  at  date  of  will,  i&.,  245 
future  illegitimate  children  can  take,  245,  246 
whether  express  words  of  futuiity  are  necessary,  246 
reference  to  fact  of  paternity,  ib, 

iUegitimate  children  born  after  testator's  death  cannot  take,  ih, 
son  included  in  gift  to  family,  274 

IMMOVEABLES, 

will  of,  by  what  law  governed,  1 

IMPEACHMENT  OF   WASTE,  423—431  (see  Waste) 

when  tenant  for  life  without,  under  executory  trust,  601,  602 

IMPLICATION,  603—613 

class  to  take  by,  from  power,  how  fixed,  262,  263 
of  survivorship  between  annuitants,  420 — 422 
of  estates  tail,  603,  604 

by  gift  over  in  default  of  issue  after  prior  devise  indefinitely 

for  life  or  in  fee,  391,  603 
where  the  failure  of  issue  might  constructively  be  limited,  603 
gift  over  in  default  of  issue  of  person  taking  nothing  under 

the  will,  ibl 
an  estate  is  implied  in  remainder,  ib. 

as  between  father  and  son  an  estate  tail  is  implied  in  the 
father,  347,  604 
of  life  estates  in  the  case  of  realty,  604,  605 

devise  to  heir  at  law  after  death  of  A.  gives  A.  a  life  estate^ 

604 
devise  to  stranger  at  death  of  A.  raises  no  implication,  ib. 
devisee  over  must  be  heir  at  the  time  of  the  devise,  ib, 
devise  at  death  of  A.  to  one  of  several  co-heiresses,  ib. 

to  heir  and  others,  ib. 
whether  express  devise  to  A.  bars  implication,  ib.,  605 
distributive  consti-uction  of  gift  at  death  of  A.,  605 
mere  postponement  of  vesting  raises  no  implication,  ib. 
effect  of  a  residuary  devise,  ib. 
of  life  interests  in  personalty,  605 — 607 

gift  of  personalty  to  next  of  kin  at  death  of  A.,  605,  606 
Gfe  interest  implied  in  maiTiage  settlement,  606 
intention  to  give  life  interest,  ib. 
effect  of  residuary  bequest,  ib. 

gift  if  A.  dies  under  twenty-one  to  B.  raises  no  implication, 
607 
of  absolute  interests,  607—610 

devise  to  A.  till  twenty-one,  and  if  he  dies  under  twenty«one, 

over,  607 
gift  to  trustees  in  trust  for  A.  till  twentv-one,  ib. 
general  intention  that  devisee  was  to  ta&e  absolutely,  ib. 
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gift  to  A.  till  twenty-one  for  himself  and  another,  608 

A.  absolutely,  and  if  he  dies  without  children,  over,  ib, 
A.  for  life,  and  if  he  dies  without  children,  over,  ib. , 

609 
A.  to  dispose  of  at  his  death  among  a  class,  609 
of  interest  under  power  where  power  not  exercised,  609,  610 
bare  power  to  appoint  to  A.,  609 
power  to  select  some  of  a  class,  ib, 
large  discretion  not  exercised,  ib, 
power  in  nature  of  trust,  ib, 
power  to  tenant  for  life,  ib,,  610 
of  cross-remainders,  610 — 613 

devise  to  several  in  tail,  followed  by  gift  in  default  of  such 

issue  in  tail,  610 
immaterial  whether  the  gift  is   limited  as  a  remainder  or 

reversion,  ib. 
gift  over  in  default  of  issue  living  at  ancestors*  deaths,  611 
whether  cross-remainders  limited  in  cei'tain  events,  bar  im- 
plication, ib, 
cross-remainders  implied  between  persons  taking  different 

intei-ests,  ib, 
tenants  for  life,  612 
families  where  the  limi- 
tations are  for  life,  with  remainders  to  children,  ib. 
not  implied  so  as  to  divest  vested  interests,  ib, 
whether  cross-limitations  implied  where  contingent  interests 

are  given  over  if  all  legatees  die  before  vesting,  ib, 
where  cross-remainders  apply  to  accruer  clause,  6 1 3 
by  reference  to  another  instrument,  597 
by  recital,  613 

that  a  person  is  entitled  under  another  instrument,  ib. 
of  a  supposed  gift  by  the  will,  ib. 
gift  in  addition  to  a  supposed  gift,  ib, 
tnere  must  be  nothing  to  which  the  recital  can  refer,  ib, 
recital  will  not  cut  down  a  prior  gift,  ib. 
of  hotchpot  clauses,  636,  637 

IMPROVE, 

trust  to,  not  within  Thellusson  Act,  490 

DiPfiOYEMENTS, 

power  to  make,  381,  382 
by  tenant  for  life,  432 

INACCUBATE  DESCRIPTION  (see  Descripiion,  Mistake),  107— 
111,222—225,305 

IN  ADDITION, 

whether  gifl^  is  liable  to  restriction  of  prior  gift,  125,  1 26 
gifts,  to  prior  supposed  gift,  613 
(See  Additions.) 

IN  CASE  OF  DEATH, 

gift  over  (see  Gifts  Oveb),  529 — 631 

INCLUSION, 

of  particular  things  in  a  residue,  effect  of,  188 

T.W.  3  B 
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INCOME, 

gift  of,  for  maintenance,  Tests  absolutely  as  it  aecmes,  149 

of  severed  fund  passes  to  legatee,  153 

on  share  of  appointed  fund  passes,  ib. 

specific  devise  or  legacy  carries,  143,  144 

contingent  residuary  bequest  carries,  146 

under  gift  to  class,  147,  148 

joint  tenancy  severed  as  regards,  as  it  accrues,  332 

gift  of,  when  it  passes  the  aosolute  interest,  340,  394,  395 
part  of  annual,  of  a  fund,  effect  of,  413 
intermediate,  effect  of  upon  vesting,  464 — 467 

(See  Capital  and  Ingohe,   Bents  and   Profits,    Pboftts, 
Tenant  fob  Life  and  Bemaindebman.) 

INCOME  TAX, 

gift  free  from,  157 

INCONSISTENCY, 

in  testamentary  instruments,  41 

in  description  (see  Dbscbiption),  220—225 

of  two  inconsistent  gifts^  the  later  prevails,  617 

exception  where  testator  uses  printed  form,  ib, 

devise  of  same  property  to  two  persons  in  fee,  618 

devise  of  same  property  with  and  without  words  of  limitation^  %b. 

gifts  of  whole  estate  and  residue,  ib. 

gift  of  residue  and  remainder,  ib, 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  ib,,  619 

argument  in  favour  of  i-evocation  is  stronger  as  between  will  and 

codicil,  619 
(See  Eevooation,  614 — 617  ;  Changing  Wobds,  620 ;  Supplt- 

INQ  Wobds,  621,  622.) 

INCORPORATION, 

of  documents  in  will,  60 — 64 

rule  as  to,  60 

document  not  in  existence,  61 

document  written  between  date  of  will  and  oodidl,  ib, 

memorandum  on  back  of  will,  ib, 

referring  to  contents  of  will,  62 
reference  to  will,  ib, 

by  date,  63 
effect  of  incorporated  paper,  ib, 
whetiier  it  requires  to  De  proved,  70 
of  entries  subsequent  to  will,  634,  635 

INCREASE, 

in  value  of  specific  bequest  passes  with  it,  110 

rents  and  profits  given  to  charity,  308,  309 

INCUMBRANCES, 

rights  of  tenant  for  life  redeeming  or  paying  off,  434,  435 
purchase  of,  by  tenant  for  life,  436 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  582—587  (see  Death  without  Issue) 

INDEMNITY, 

construction  of  indemnity  clausa,  389 
right  of  executor  to,  377,  383 
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INDIVIDUALS, 

gift  to,  composing  voluntary  society,  297 
gift  to  individual  and  remote  class  void,  482 

INFANT, 

domicile  of,  4,  5 

cannot  make  will.  15 

soldier  or  seaman  over  14  may  make  a  wiU,  51 

cannot  appoint  guardians,  83 

legacy  to,  guardian  may  give  receipt  for,  ib. 

interest  on  legacy  to,  when  payable,  152 — 154 

severance  of  joint  tenancv  by,  331 

conpent  by,  to  exercise  ot  power  of  sale,  368 

maintenanoe  of,  384—387  (see  Maintenance) 

INHERITANCE, 

trustees  of,  take  the  fee,  357 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift,  125,  126 

INSOLVENCY, 
meaning  of,  508 

INSTRUCTIONS 

for  will,  when  effective,  12 

INSURE, 

power  to,  381 

when  tenant  for  life  bound  to,  430 

"  INTENT.  TO  THE," 
creates  trust,  398 

INTENTION  OF  TESTATOR.    See  Evidenob. 

INTEREST, 

change  of  testator's,  130—132 

when  it  passes  with  capital,  143 — 148  (see  Rents  and  Peoitts  ; 

Income) 
on  legacies,  4,  148 — 154 

effect  of  Uonveyancing  Act,  148,  149 
Lord  Cranworth's  Act,  149 
legacy  charged  on  land,  ib, 

payable  out  of  proceeds  of  sale,  %b. 
where  no  time  of  payment  is  fixed,  runs  from  the  end  of  a  year, 
149 
where  executors  have  power  to  accelerate  or  delay  payment, 

150 
on  legacy  payable  out  of  assets  when  received,  ib, 
on  legacy  charged  upon  personalty  and  a  reversion  in  realty, 

ib, 
on  legacy  charged  on  a  fund  wholly  reversionary,  ib, 
on  legacy  to  infant  executor,  ib.y  151 
when  the  testator  is  in  loco  parentis,  151 
when  the  legatee  is  an  infant  and  maintenance  is  given,  ib, 
on  legacy  in  satisfaction  of  a  debt,  ib, 
when  a  time  of  payment  is  fixed,  runs  from  then,  ib, 
riffht  of  personal  representatives,  152 

when  the  legatee  is  an  infant  and  the  testator  is  in  loco 
parenttBf  ib, 

3  B  2 
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mTEBJSBT—contmued. 

when  there  is  a  general  intention  to  proyide  maintenance^  152 

on  severed  fund,  153 

on  share  of  appointed  fund,  ib, 

future  gift  of  principal  and  interest,  ib, 

when  the  legacy  is  given  over  upon  a  contingency,  ib. 
effect  of  Conveyancing  Act,  1881,  on  accumulations  where  legacy 

given  over,  i6.,  154 
rate  of  interest,  154 
on  portions,  ib, 

arrears  for  six  years  may  be  recovered,  ib, 
on  arrears  of  annuities,  155 

effect  of  gift  of  intermediate,  on  vesting,  464 — 467 
on  advances,  what  allowed,  636 
when  Crown  charged  with,  as  against  next  of  kin,  650 

INTEREST  IN  LAND, 

within  Mortmain  Act,  what  is,  312—317 

INTERLINEATIONS, 
rules  as  to,  32,  33 

INTERMEDIATE  RENTS.    See  Rents. 

IN  TERROREM, 

conditions,  what  are,  499,  500,  501 

doctiine  of,  whether  it  applies  to  conditions  precedent,  500,  501 

INTESTACY, 

effect  of  reference  to,  282,  283 

gift  over  upon,  505,  506 

who  entitled  in  case  of,  648 — 651 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  594,  595 

INVENTORY, 

tenant  for  life  must  sign,  439 

INVEST,  INVESTED, 

trust  to,  may  give  power  of  sale,  364 

whether  gift  of  sum  invested  in  particular  way  is  specific,  116 

INVESTMENT, 

power  of,  373,  379 

IRISH  PROBATE,  70 

ISSUE, 

I.  Used  as  word  of  purchase— 

p^ifts  to  parents  and  issue,  251,  252 

includes  all  descendants,  267 

intention  to  keep  estates  in  a  single  line,  ib, 

in  what  case  it  means  children,  t6.,  268,  351,  354,  355 

of  issue  means  issue  of  children,  268 

lawfully  beKotten,  ib, 

one  remainder  to  children  another  to  issue,  269 

issue  in  different  ^ts,  ib, 

successive  limitations  of  same  property,  ib. 
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ISSUE— <»n<tiiMcd. 

when  the  class  is  to  be  ascertained — 
when  the  gift  is  substitutional,  269 
when  the  gift  is  in  remainder,  270 
in  the  case  of  cross-remainders,  ib. 
application  of  rule  in  Mandeville*8  Case,  278,  279 
II.  used  as  a  word  of  limitation — 
in  the  case  of  realty 

devise  to  A.  and  his  issue,  344 

effect  of  words  of  distribution  superadded,  th. 

rule  in  Wild*8  Case  applies  to  a  devise  to  several  and  their 

issue  and  their  heirs  as  tenants  in  common,  ib, 
devise  to  the  issue  of  a  tenant  for  life,  354 — 356.     (See 
Shelley's  Case,  rule  in.) 
in  the  case  of  personalty 

gift  to  A.  and  his  issue,  392 
effect  of  gift  over  in  default  of  issue,  ib.y  393 
where  realty  and  personalty  are  given  together,  393 
intention  not  to  use  it  as  a  word  of  limitation,  ib, 
gift  to  A.  for  life,  remainder  to  his  issue,  ib,,  394 
m.  Gifts  over  upon  death  without,   575 — 587.     (See  Death 
WITHOUT  Issue.) 

unmarried  and  without,  569,  570 
without  leaving  or  having,  574,  575 

J. 

JEWS, 

position  of,  as  regards  charitable  gifts,  299 

JOINT  AND  SUCCESSIVE  INTEEESTS,  325—335 

JOINT  TENANCY, 

property  held  in,  not  devisable,  75 
co-heirs  take  in,  277 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  328—334 
what  creates  joint  tenancy,  328,  329 

whether  interests  of  joint  tenants  must  vest  at  same  time, 

328 
devise  to  two  in  tail  who  may  marry,  ib. 
smpointment  to  object  and  non-object  of  power,  ib. 
joint  life  estates,  several  inheritances,  329,  330 

devise  to  several  in  tail  who  cannot  marry,  329 

and  heirs  of  their  respective  bodies,  ib. 
and  their  respective  heirs,  ib. 
bequest  to  several  and  their  respective  executors,  t^.,  330 
devise  to  several  and  the  survivor  and  his  heirs,  330 
severance  of  joint  tenancy,  330 — 332 
destruction  of  unity  of  estate,  330 
severance  by  disposition,  ib.,  331 
lease,  331 

petition  or  summons  for  payment,  ib. 
marriage,  ib. 
agreement,  ib.,  332 
what  creates  tenancy  in  common,  332 — 334 
Court  leans  to  tenancy  in  common,  332 
**  to  be  divided,"  **  equally,"  **  between,"  "  respectively,"  ib. 
share,  participate,  ib, 
gift  to  a  class  at  twenty-one,  ib. 
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JOINT  TENANCY  AND  TENANCY  IN  COMMOIH— continue. 
incidents  inconsistent  with  jjoinc  tenancy,  333 
gift  oyer  on  death  without  issue  to  member  of  the  class,  ib. 
power  to  appoint  in  tenancy  in  common,  ib, 
executory  trust,  ib, 
direction  to  secure,  ib, 

issue  substituted  lor  parents  take  jointly,  ib,,  334 
unless  there  are  words  of  severance  applicable  to  issue,  334 
as  regards  issue  substituted  joint  tenaucy  is  severed,  ib, 

JOINT  WILLS, 

whether  valid,  13 


K. 
KIN,  NEXT  OF,  281—289 


L. 

LAND, 

description  of,  in  devises,  101 — 109 

may  exclude  building;s,  170 

legacies  connected  with,  whether  specific,  117,  118 

(See  Description.) 
devise  of,  is  specific,  117 

on  trust  to  sell  and  divide,  ib, 

where  it  carries  rents,  145,  146,  147 

when  it  includes  leaseholds,  182,  183 

on  condition  of  paying  a  legacy  creates  a  charge,  673 

LANDS  CLAUSES  ACT, 

effect  of  sale  under,  on  conversion,  216,  219 

LANDS  NOT  SETTLED, 
devise  of,  179,  180 

LAND  TAX^ 

on  land  in  mortmain,  gift  to  redeem,  322 

LAPSE, 

whether  a  gift  to  A.  or  his  executors  will  fail  by,  292,  638,  640, 

641 
of  gift  to  chsrity,  304,  305 

will  not  make  a  gift  over  bad  in  itself  valid,  506,  519 
effect  of,  upon  gifts  over,  506,  519,  563,  564 
doctrine  ofy  638 

whether  codicil  ^ves  lapsed  legacy  to  executors  of  legatee,  ib. 
gifts  to  tenants  m  common  by  name,  ib, 
applies  to  a  power  oi  appointment  exercised  by  will,  t^.,  639 
gift  to  debtor  of  debt  is  subject  to  la^se,  ib, 
whether  legacies  to  creditors  are  subject  to,  ib,,  610 
declaration  against,  effect  of,  640 
interests  arising  in  default  do  not  fail  by  death  of  donee   of 

power,  ib, 
nor  interests  in  remainder  by  death  of  tenant  for  life,  641 
charges  will  not  fail  by  death  of  devisee  charged,  ib, 
effect  of  the  Wills  Act  upon,  ib,,  642 
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LAPSE — continued, 

doctrine  of,  in  cases  of  gifts  to  a  class,  643 

direction  to  settle  a  share,  ib.,  541 

person  incapable  of  taking  at  death  is  not  member  of  class,  643 

appointment  to  objects  and  non-obiects,  644 

revocation  of  share  of  member  of  tne  class  will  not  canse,  tb, 

given  to  individual,  ib, 
what  is  a  gift  to  a  class,  ib, 
gift  to  persons  '^  before  named,"  (b, 
gift  to  the  five  daughters  of  A.,  ib, 
gift  to  a  class  and  named  individual,  645 
hotchpot  clause  applies  to  lapsed  share,  636 
(See  Ebsulting  Trusts,  645—647) 

LAPSED  LEGACIES, 

where  they  will  not  pass  under  residue,  191 — 195 

LAWFUL  HEIES, 

devise  to  A.  and  his,  creates  fee,  336 

LEADING  WORDS 

of  description,  what  are,  108,  109,  220—226 

LEASE, 

bequest  of,  by  what  law  governed,  1,  476 
effect  of  gift  of,  on  renewed  lea«%e,  130,  131,  132 

on  after-acquired  reversion,  130,  131,  132 
by  joint  tenant  effects  severance,  331 
when  trustees  can  grant,  379 
executor  may  grant,  380 
with  option  to  purchase  bad,  ib, 
of  several  properties  together,  ib, 
power  of  leasing  not  accelerated,  ib, 
power  of  tenant  for  life  to  grant,  435 
covenant  of  tenant  for  life  to  renew,  ib, 

LEASEHOLDS. 

duties  of  trustees  as  to,  381 

apportionment  on  sale  of,  between  tenant  for  life  and  remainder- 
man, 449 

LEASEHOLDS  FOR  LIVES, 
effect  of  general  devise  on,  181 

LEASEHOLDS  FOR  YEARS, 
will  of,  ^vemed  W  lex  loci^  1 
are  withm  Locke  King's  Act,  138 
are  within  Mortmain  Act,  313 
are  not  within  Statute  of  Uses,  359 
effect  of  general  devise  on,  182,  183 
what  woi^s  will  pass  them,  170,  171,  176 
devise  for  life  with  remainders,  effect  of,  518 
gift  by  foreign  will  of,  subject  to  rule  against  perpetuities,  476 

LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  219 

Sower  of  trustees  to  renew,  381,  382 
uties  of  tenant  for  life  as  to,  436 
apportionment  of  fines,  437 — 439 
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LEASING  POWER, 

effect  of,  on  devise  to  trustees  in  fee,  361 

what  is  a  general,  362 

whether  it  authorizes  mortgage  by  demise^  376 

whether  trustees  have,  379,  380         « 

when  void  for  remoteness,  479 

whether  included  in  usual  powers,  602 

LEAVING  CHILDREN,  LEAVING  ISSUE, 

construction  of  gift  over  upon  death  without,  574,  575 
in  cases  before  the  Wills  Act,  582—587 

LEGACIES, 

obliteration  of,  38,  39 

under  power,  when  specific,  117 

when  payable,  149 

for  life  with  remainder,  149 
meaning  of  the  word 

applies  primarily  to  personalty,  167 

when  it  refers  to  realty,  ib.y  168 

includes  annuities,  168 

effect  of  use  of  word  in  substitutional  gifts,  544 
interest  on  (see  Intekest),  149 — 154 
abatement  of  (see  Abatement),  659 — 662 
specific  (see  Specific  Legacy),  113 — 121 
to  be  appHed  for  benefit  of  legatee,  405 
when  charged  on  land,  670—^74 

LEGACY  DUTY, 

what  is  a  gift  free  from,  155,  156 

on  chantaole  legacy  was  within  Mortmain  Act,  312 

where  estate  insufficient  to  pay  legacies  in  full,  659 

LEGAL  ESTATE, 

whether  it  passes  under  securities  for  money,  162,  163 

money  on  security,  163 
in  trust  and  mortgage  estates,  when  it  passes  by  general  words, 

184—186 
devise  to  uncertain  body,  297 
whether  devise  to  a  college  carries,  321 
whether  devise  on  secret  trust  for  charity  carries,  324 
when  trustees  take  (see  Trustees),  357 — 360 

LEGAL  OR  NEXT  OF  KIN, 
meaning  of,  281 

LEGAL  REPRESENTATIVES,  289—291.     See  Representatives. 

LEGATEE, 

who  may  be  (see  Devisee.) 

residuary,  when  takes  realty,  167,  168,  211 — 213 

bound  by  investment  in  consols,  387,  388 

LEGITIMACY, 

how  determined,  238,  239 

LETTER, 

when  it  revokes  will,  44 
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LIABILITIES, 

right  of  legatee  to  exoneration  from,  134,  135 

LIBELLOUS  PASSAGES 

may  be  omitted  from  probate,  23,  24 

LIBEEALITY, 

gift  for  purposes  of,  not  charitable,  298,  299 

LIEN, 

of  vendor  within  Locke  King's  Act,  139 

LIFE,  ESTATE  FOE, 

in  consumable  property,  518 
fift  at  the  death  of  the  legatee,  519,  530 
m  annuity,  what  creates,  412 — 414 
for  life  of  A.  and  B.,  duration  of,  420—422 
•  whether  it  wiU  be  enlarged  cy-pres^  488 

LIFE  INTEREST, 

when  joint,  with  several  inheritances,  329,  330 

devise  without  words  of  limitation  before  Wills  Act  passes,  419 

implication  of  (see  Implication),  604 — 607 

LIMITATIONS 

and  conditions  distinguished,  450 
what  cannot  be  the  subject  of  snccessive,  518 — 520 
legal  remainders  and  executory  interests,  520 — 522 
in  remainder  and  subject  to  a  term,  522,  523 
ulterior  and  alternative  to  void  limitations,  481,  523 
when  contingency  runs  through  a  series  of,  524,  525 

LIMITATIONS,  STATUTE  OF, 

whether  tenant  for  life  can  set  up  against  remainderman,  437 

LIMITATION— WORDS  OF, 

what  are  to  pass  the  fee,  336 — 338 
devise  to  A,  and  his  heirs,  336 

A.  and  his  lawful  heirs,  ib. 
A.  and  his  executors,  ib. 
when  the  fee  will  pass  without  (see  Fee  Simple),  338 — 341 
what  are,  to  pass  an  estate  tail  (see  Estate  Tail),  341 — 344 
heirs  of  the  body,  issue,  341 
heirs  male,  ib, 
words  occasionally  used  as,  344 — 347 
child,  son,  344,  345 
eldest  son,  345 

children  (see  Wild's  Case,  rule  in),  345 — 347 
superadded, 

in  a  devise  to  A.  and  the  heirs  of  his  body,  349,  350 
several  and  their  issue,  344 
A.  for  life,  remainder  to  his  heire,  351 
inconsistent  with  descent  pointed  out  by  first  words,  351 
when  the  limitation  is  to  tne  ?ieir  of  the  tenant  for  life,  353 

issue  of  the  tenant  for  life,  355 
in  bequests  of  personal  estate,  390 — 394 
executors,  390 

heirs  and  heirs  of  the  body,  ib.,  391,  392 
issue,  392—^94 
when  the  word  survivors  is  used  as,  549 
effect  of,  upon  gifts  in  default  of  issue  to  survivors,  585,  586 
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LINEAL  HEIR  MALE, 

must  trace  desoent  throagh  males,  277 

LIVE  AND  DEAD  STOCK, 
meaning  of^  166 

LIVING, 

when  it  passes  adyowson,  170 

LOCALITY, 

reference  to^  in  descriptions,  103,  108 
gift  of  things  in  a,  130,  165,  166,  190,  191 
gift  for  benefit  of,  is  charitable,  296 

LOOEE  KING'S  ACT  (see  Exoneration  of  Mobtoaoed  Propsbty), 
135—143 

LONDON, 

gift  to  hospitals  of,  oonstmction  of,  174 

LONG  ANNUITIES, 
bequest  of,  115 

LOST  WILL,  46.  47 

LUNATIC, 

domicile  of,  5 

election  on  behalf  of,  90 

sale  by  Court  of  lunatic's  property,  whether  effecting  ademption 

127 
effect  of  taking  lands  of,  under  Lands  Clauses  Act,  219 
money  of,  invested  in  land,  when  it  remains  personalty,  ib. 


M. 

MAINTENANCE, 

when  interest  will  be  allowed  for,  148,  149 
gift  of  annual  sum  for,  duration  of,  414,  415 

intermediate  interest  for,  effect  of  upon  vesting,  465 — 467 
trust  for,  whether  it  passes  to  creditors  on  bankruptcy,  406-— 408 
power  of,  384—387 
power  under  statutes,  384,  385 
includes  education,  385 
discretionary  powers,  i6.,  386 
allowed  contrary  to  terms  of  will,  386 
sum  expended  i'or,  without  authority,  ih, 
power  of  Court  to  charge  infant's  estate,  i&.,  387 
accumulation  of  past  years,  when  applicable  for,  387 
gift  to  parent  for,  not  subject  to  account,  404,  405 
gift  for,  whether  to  separate  use,  513 
duration  of  power  of,  491 

MALE  HEIR, 

whether  must  trace  desoent  through  males,  277,  278 

MALE  LINE, 

next  of  kin  in,  meaning  of,  283 
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MALE  NEPHEW, 
gift  to,  266 

MANAGEMENT, 

powers  of,  380,  381 

MANAGER, 

request  to  employ  a  person  as,  85,  86 

MANDEVILLE^S  CASE, 
rule  in,  278,  279 

MANOE, 

what  it  includes,  169 

MANSION  HOUSE, 

pulling  down,  is  waste,  425 

effect  of  pulling  down,  on  ornamental  timber,  ih, 

when  tenant  for  life  may  complete,  432 

MAEINEB,  48—56  (see  Seamen). 

MARK, 

sufficient  signature  to  will,  24 

MARRIAGE, 

revokes  will,  35 

severs  joint  tenancy,  331 

estate  to  arise  upon,  of  tenant  for  life  when  vested,  457 

gift  after  death,  when  it  takes  effect  on,  458 

gift  to  be  paid  upon,  is  contingent,  463 

effect  of  gift  of  intermediate  income,  ib. 

gift  upon,  construed  as  gift  at  twenty-one  or  upon  marriage  under 

twenty-one,  ib,,  621 
conditions  in  restraint  of  (see  Condition),  498 — 502 
effect  of,  on  gift  over  on  alienation,  509 
gift  over  upon,  without  consent  limited  to  minority,  536 

death  before,  569—572 
portion  may  be  paid  under  power  of  advancement,  387 

MARRIED  WOMAN, 
domicile  of,  5 

will  of,  where  valid,  15 — 19 
probate  of  wiU  of,  67,  68 
can  act  as  executrix,  80 
election  by,  90 

when  will  of,  raises  election,  96 

power  vested  in,  when  executed  by  general  words,  197 
not  within  43  Geo.  III.  c.  108...322 
property  appointed  by,  is  subject  to  debts,  663,  644 
(See  Husband  and  Wife,  Divoroe.) 

MARSHALLING,  666—669 

is  not  affected  by  Locke  King's  Act,  143 
in  favour  of  rent-charge,  418 
in  what  cases  the  assets  will  be  marshalled,  666 
between  legatees  and  heir  or  devisee  charged  with  debts,  658,  667 
legatee  and  devisee  of  mortgaged  lands,  667 
legatee  and  residuary  devisee,  ib. 
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UABSHALLmOt--coTitmued. 

between  legatee  and  devisee  subject  to  lien  for  purchase  money, 
667 
legatees  with  and  without  a  charge  on  realty,  ib, 
assets  will  not  be  marshalled  in  favour  of  charity,  668 
effect  of  direction  to  pay  charities  out  of  pure  personalty,  ib, 

reserve  pure  personalty  for  charity,  ib, 

MASSES, 

gifts  for,  300,  301 

MAXIMS, 

Dies  incertuts  condiiionem  in  testamerUo  facit,  463 

Falsa  demonstratio  non  nooet  cum  de  corpore  constat,  105 — 107 

Nemo  est  Jieres  viventis,  276 

Non  accipi  debent  verba  in  falsam  demonstraiionem  quae  competunt 

in  limitationem  veram,  102 — 107 
Veritas  nominis  tollit  errorem  demonstrationisj  223 

MESSUAGE, 

or  house,  meaning  of,  171 

MINES, 

devise  of,  whether  carries  past  rents,  169 
rights  of  tenant  for  life  as  to,  429,  430 

MINING  SHAKES,  164 

MINISTEE, 

when  gift  to,  is  charitable,  303 

MINORITY, 

gift  of  maintenance  during,  1 52 

meaning  of,  466 

gift  of  annuity  during,  415,  416 

MISSIONAEY  PURPOSES, 
gift  for,  is  void,  299 

MISTAKE, 

when  words  inserted  by,  omitted  from  probate,  23 
in  testator's  belief  will  not  raise  election,  89 
in  description  of  things,  effect  of,  109 — 111 
bequest  of  thing  sold  before  the  date  of  the  will,  110 

testator  never  possessed,  111 
in  description  of  persons,  222 — 225 

charity,  305 
in  number  of  children,  249,  250 
legacy  in  discharge  of  a  debt  which  does  not  exist,  405 
in  recital  will  not  alter  the  gift,  617 
in  testator's  belief,  will  not  cause  revocation  of  or  addition  to  a 

legacy,  ib, 
in  amount  of  advances  binds  legatee,  634 

MOIETY, 

meaning  of,  174 

when  it  will  pass  the  fee,  338 

MONASTIC  ORDERS, 
gifts  to,  299,  300 
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MONEY, 

when  ^ft  of,  is  specific,  114,  115 

what  it  includes,  158 — 162 

when  it  will  pass  the  residuary  personalty,  159,  160 

ready  money,  160,  161 

<*  due  and  owing  at  my  decease,'*  what  it  includes,  160 

in  the  funds,  161 

securities  for,  162,  163 

on  security,  whether  it  passes  the  legal  estate,  163 

MORTGAGE, 

vests  in  executor,  77 

beneficial  interest  in,  when  it  passes  by  general  words,  184 

legal  estate  in,  when  devisable,  77,  78 

when  it  passes  by  general  words,  184 — 186 
exoneration  of  (see  Exoneration),  135 — 143 
successive  and  concurrent,  how  borne,  142,  143 
severs  joint  tenancy,  331 
when  authorized  by  power  of  sale,  364 
power  to,  375—376 

may  be  made  under  leasing  power,  376 
what  words  give  power  to,  ib. 
power  of  executor  over  personalty,  ib, 
power  to,  for  purposes  of  business,  382 
tenant  for  life  must  keep  down  interest  on,  433,  434 
apportionment  of  loss  on  insufficient,  448,  449 
(See  Inoumbbanges.) 

MORTMAIN, 

gifts  in  (see  Charity),  310—324 

MOTIVE. 

description  supplying  prevails,  226 

distinguished  from  trust,  404 

gift  from  motive  based  on  mistake,  405 

equal  legacies  given  from  same,  are  substitutional,  125 

MOVEABLE  PROPERTY, 
what  is,  1 

MUSEUM, 

land  may  be  devised  for,  323 

MUTUAL  WILLS, 
validity  of,  13 

**  MY," 

effect  of  word  in  excluding  property  subject  to  a  power,  206 

making  legacy  specific,  114,  116 


N. 

NAME, 

when  it  prevails  over  the  description,  223,  224,  225 
condition  of  taking  a  particular,  503 
devise  to  heir  of  a  particular,  277 
gjft  to  next  of  kin  of  a  particular,  284 
right  to  sue  in  testator's  name,  not  devisable,  75 
gift  to  persons  before  named  may  mean  before  mentioned,  596 

hereafter  named,  when  none  are  named,  ib. 


750  INDEX. 

NAMELY, 

whether  it  restricts  large  words,  187 

NEAREST  OF  KIN  (see  Next  of  Kin),  283,  284 

NEAEEST  RELATIONS  (see  Relations),  271 

NEPHEWS  AND  NIECES, 
meaning  of,  265,  266 
refers  primd  facie  to  children  of  brothers  and  sisters,  induoing 

the  half-blood,  265 
great-nephew  called  a  nephew,  ib, 
in  what  cases  a  wife's  nephew  may  take,  i&.,  266 
in  what  cases  grandnephews  may  take,  266 
male  nephews,  gift  to,  ib, 

whether  gift  to,  raises  equivocation  between  nephews  proper  and 
wife's  nephews,  224,  225 

NEXT  HEIR,  .    .     . 

when  it  is  a  word  of  limitation,  363 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  of,  291 

NEXT  MALE  KIN, 
meaning  of,  283 

NEXT  OF  KEN, 

bequests  to,  281—289 
meaning  of,  281 
legal  or  next  of  kin,  ih 
hiSf  blood  admitted,  ib, 
selective  power  to  appoint  to,  ib, 
ex  parte  matema,  ib,,  282 

effect  of  reference  to  the  statute  or  intestacy,  282 
husband  or  wife  do  not  take  as  next  of  kin,  ib. 
when  widow  included,  ib, 
intention  to  leave  property  to  next  of  kin  not  carried  out, 

ib, 
what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 
whether  the  statute  fixes  the  proportions  as  well  as  the 

persons,  ib,  283| 
nearest  of  kin  by  way  of  heirship,  283 
in  the  male  line,  ib. 
nearest  of  a  class,  ib. 
of  a  particular  name,  284 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  ib.,  286 
meaning  explained  by  context,  285 
of  A.  as  if  she  had  died  unmarried,  ib. 
of  A.  as  if  she  had  died  without  ever  having  been  married, 

ib„  285 
when  the  class  is  to  be  ascertained  (see  Class),  286 — ^289 
gift  to,  after  A.'s  death,  when  it  gives  A.  a  life  interest,  605, 

607 
election  by, 

title  as,  to  an  intestate  may  raise  election,  90,  91 

of  married  woman,  whose  will  becomes  inoperative  not  put  to 

election,  96 


INDEX.  751 

NEXT  OF  KTN-^ntinued. 
title  as,  in  case  of  intestacy, 

how  their  legitimacy  is  determined,  239 

to  intereete  nndispoeed  of  under  trusts  for  conversion,  213, 

214 
how  they  take  property  to  be  converted,  214,  215 
to  accumulations  released  by  statute,  494 
when  they  take  interests  undisposed  of,  648 — 651 
direction  that  one  of  the  next  of  kin  is  to  take  no  share  when 

effectual,  214,  649 

NEXT  PEESENTATION, 

under  what  words  it  passes,  170 

NEXT  STJEVIVING  SON, 
meaning  of,  233,  234 

NICKNAMES, 

evidence  of  meaning  of,  admissible,  101,  220,  221 

NIECES, 

meaning  of,  265,  266 

NOB, 

meaning  of  in  condition  precedent^  620 

NOTICE, 

of  condition,  not  necessary  for  forfeiture,  496 
to  treat,  effect  of  upon  conversion,  216 

NOW, 

whether  it  restricts  general  words  to  the  date  of  the  will,  106, 107, 

164 
invested,  gift  of  a  sum,  whether  specific  or  demonstrative,  116 

NUMBER, 

of  children,  mistake  in,  249,  250 

NUNCUPATIVE  WELL, 
who  may  make,  52 


O. 


OBJECTS  OF  VIBTU, 
gift  of,  165 


OBLITERATION, 

of  part  of  will,  effect  of,  32—34 
legacy,  38 

OCCUPATION, 

description  by,  103,  108 

when  it  passes  easement,  173 
devise  of  use  and,  172,  r73 

OFFICE, 

gifts  in  respect  o^  to  executors,  292,  293 

when  charitable,  303 
duration  of  annuity  in  respect  of,  415 
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OMISSION.    See  Blanks,  Supplyikg  Wokds. 

ONE 

of  a  class,  gift  to,  232 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  88,  89 

ON  THE  DEATH, 

effect  of,  upon  gift  on  failure  of  issue,  583,  584 

OPTION, 

to  purchase,  nature  of,  174 

to  purchase,  effect  of,  on  a  devise,  216,  217 

whether  executor  can  give  lessee,  380 

legatee  may  exercise  after  compulsory  sale,  174 

OB, 

when  changed  into  And, 

in  a  devise  to  A.  or  his  heirs,  343 

A.  or  the  heirs  of  his  body,  ib. 
in  a  gift  apparently  substitutional,  539,  540 
in  a  condition  precedent  to  vesting,  620 
in  gifts  over,  572,  573 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  572 

after  devise  for  life,  re- 
mainder in  tail,  ih. 
^ft  over  on  failure  of  issue  or  some  other  event,  573 
if  A.  dies  under  age  or  without  issue,  after  devise  in  tail,  ib. 
after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  ib. 
gift  over  upon  death  before  the  tenant  for  life  or  under  twenty- 
one,  ib, 
or  explained  by  the  context  to  mean  and,  ib, 

OEDER  OF  ASSETS  (see  Assets),  656—664 

ORDER  OF  COURT, 

as  affecting  conversion,  219 

ORIGIN,  DOMICIL  OF, 
what  is,  4 
when  it  revives,  8 

ORIGINAL  WILL 

may  be  looked  at,  102 

ORNAMENTAL  TIMBER, 
what  is,  425 

OTHERS, 

survivors  when  construed  (see  Sukvtvobs),  549 — 554 
others  will  not  be  read  survivors,  554 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  237 

OUTLAWRY, 
abolished,  20 
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PAID, 

may  mean  vested,  462 

PAEENT  AND  CHILDREN, 
bequest  to,  325—^28 

primd  facte  gives  concurrent  interests,  325 

gift  to  parent  in  trust  for  herself  and  children,  ib. 

words  of  distribution  applied  to  children  only,  326 
limitation  apphed  to  children  only,  t6. 

settlement  directed  of  the  whole  fund,  ib, 

continuing  trust,  ib, 

gift  of  whole  to  the  separate  use,  i5.,  327 

parent's  interest  only  to  the  separate  use,  327 

division  of  the  whole  at  a  particular  time,  ib, 

gift  over  of  the  whole,  if  no  children,  f  6. 

children  contemplated  as  taking  the  whole,  t6. 

express  gift  to  afterborn  children,  327 

part  of  the  fund  payable  at  a  future  period,  t6.,  328 

gift  to  children  in  unequal  shares  in  certain  events,  328 

children  referred  to  as  heirs,  ib. 

effect  of  reference  to  other  gifts,  ib. 

executory  trust,  ib, 
bequests  to  parents  for  life  and  then  to  their  children,  253,  254 
devises  to  (see  Wild's  Case,  rule  in),  345,  346,  347 
bequests  to  parent  in  trust  for,  403,  404 
when  legacy  to  child  may  be  paid  to  parent,  404,  405 

PARENT  AND  ISSUE, 
bequests  to,  251,  252,  253 

PARISH, 

gift  for  benefit  of,  296 

PARK, 

land  may  be  devised  for,  323 

PAROL 

evidence,  when  admissible  (see  Evidence) 
trust,  evidence  of,  when  admitted,  64,  65,  66 

PART, 

devise  of,  when  it  passes  fee,  338 

PARTICIPATE, 

creates  tenancy  in  common,  332 

PARTICULAR  RESIDUE, 
what  is,  191,  192 

PARTICULARS, 

enumeration  of,  effect  of,  on  lar^e  words,  187 — 191 

specific  enjoyment,  444,  445 

PARTITION 

authorized  by  power  of  sale  and  exchange,  364 

PARTNERSHIP 

profits,  when  apportionable,  145,  440 
property,  power  of  executor  over,  376,  377 

T.W.  3  C 
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PATENT  AMBIGUITY 

may  not  be  explained  by  evidence,  102,  221 

PATERNITY,. 

description  of  illegitimate  cbild  with  reference  to,  244,  246 

PATRIMONY, 

meaning  of,  167 

PAYABLE  TO, 

effect  of  gift  oyer  if  property  beoomes  payable  to  another,  508 

PAYMENT 

into  court,  effect  of,  on  discretionary  trust,  386,  387 
of  legacies  (see  Iittebest;,  148 — 154 
death  before,  gift  oyer  upon,  563 — 567 
after  a  direct  gift^ 

takes  effect  if  legatees  die  before  testator,  563 

die  before  time  of  payment  where 
one  is  fixed,  tb, 
refers  to  death  before  testator  where  no  time  of  payment 
named,  t6. 
after  a  life  interest, 

takes  effect  if  legatees  die  before  tenant  for  life,  where  no 
time  of  payment  is  fixed,  563 
where  there  is  a  life  interest  and  period  of  payment, 
takes  effect  on  legatee  dying  before  testator,  564 
when  gift  is  contingent  on  attaining  twenty-one,  ib.,  565 
when  gift  is  yested  at  twenty-one  or  marriage,  565 
when  gift  is  yested  at  birtn  to  be  paid  at  twenty-one,  «&., 

566 
when  the  original  gift  is  contingent  on  suryiying  the  tenant 
for  life,  566,  567 

PECUNIARY  LEGACIES 
include  annuities,  168 

PENCIL, 

alterations  of  will  in,  33 

FEB  CAPITA  AND  PEB  STIBPES  (see  Distribution)',   251— 
254,  291 

PERFORMANCE 

of  conditions,  498—503 

PERMISSIVE  WASTE, 
liability  for,  595 
rules  as  to,  430,  431 

PERMIT, 

effect  of  word,  in  gift  oyer,  508 

PERPETUITY,  475—489 
statement  of  the  rule,  475 
gift  not  charitable,  yoid  if  it  inyolyes,  297 
testator  cannot  direct  property  not  to  be  used,  475 
gift  for  maintenance  of  horses  and  dogs  liying  at  testator's  death 

is  yalid,  ib, 
coyenant  to  reoonyey,  when  yoid,  t6. 
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PEEPETUITY-^M^tyiM^cf. 

how  far  rale  applies  to  charities,  304,  306,  476 

gift  of  English  leaseholds  by  foreign  will,  476 

direction  to  buy  foreign  land,  ih, 

the  rule  applies  to  legal  remainders,  ib. 

remainder  to  unborn  eon  of  unborn  person  void,  ib, 

the  state  of  things  existing  at  the  death  is  to  be  considered,  477 

the  fact  that  a  woman  is  past  child-bearing  rejected,  ib. 

gift  tending  to  tie  up  property  is  void  unless  charitable,  ib. 

restraint  upon  anticipation,  ib. 

devise  to  named  person  upon  remote  event,  478 

whether  limitations  subsequent  to  an  estate  tail  can  be  too  remote, 

ih. 
term  precedent  to  an  estate  tail  may  be  too  remote,  ib.,  479 
concurrent  terms,  479 
accumulation  for  payment  of  debts  is  valid,  ib. 

till  a  fund  reaches  a  certain  sum,  when  valid,  ib. 
whether  powers  of  sale  and  leasing  can  be  void  for,  f6.,  370,  371, 

480 
trufit  for  sale  may  be  void,  480 
gift  to  persons  who  must  be  living  at  the  testator's  death  and  time 

of  vesting  good,  ib. 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not 

be,  ib. 
gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  ib. 
cross  limitations  between  unborn  tenants  for  life,  ib. 
substitution  of  issue,  481 
remote  gift  over  of  life  interest,  ib. 
remainders  after  life  interests  of  unborn  persons,  ib. 
limitations  following  upon  void  limitations  are  void,  ib. 
appointments  under  powers^  ib. 
splitting  compound  events,  ib.,  482 

gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  482 
whether  gift  to  an  individual  and  a  remote  class  is  void,  ib.,  483 
where  the  shares  of  the  members  of  the  class  can  be  severed,  ih., 

484 
gift  to  a  person  satisfying  a  description  must  be  ascertained 

within  limits  of,  484 
effect  of  the  words  as  far  as  the  rules  of  law  permit,  484,  48o 
direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dying 

under  twenty-one,  485 
power  exercised  within  limits  of  perpetuity,  is  good,  ib. 
appointments  under  general  powers,  486 

under  6i)ecial  powers,  ib. 
invalid  restrictions  upon  a  valid  gift  may  be  rejected,  487 
ci/pres  (see  Cy  Piifes),  487—489 

PERHON.E  DESIGNAT.E, 

gifts  to  (see  Description),  220—226 

PEBSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  175 
described  by  reference  to  locality,  165,  166  (see  Locality) 
bequests  of,  to  heirs,  279 — 281 
absolute  interests  in,  390 — 408 

PERSONAL  REPRESENTATIVES, 

meaning  of  (see  Representatives),  289—291 

PERSONAL  RESIDUE, 

questions  between  real  and,  202,  203 

3  C  2 
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PLACE.    See  Locality. 

PLANT  AND  GOODWILL, 
meaning  of,  167 

PLATE, 

meaning  of,  164 

uae  of,  what  passes  under,  173 

POLICE  RATES, 

charge  on,  within  Mortmain  Act,  316 

POLICY, 

moneys  arising  &om,  effected  by  tenant  for  life  belong  to  him, 

437 
direction  to  keep  up,  when  not  within  Thellusson  Act,  490 

POOR  RATES, 

charge  on,  within  Mortmain  Act,  316 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  302 

PORTIONS, 

interest  on,  154 

when  younger  children  means  children  entitled  to,  235 — 237 

vesting  of  (see  Vesting),  459 

what  ure,  within  the  exception  in  the  Thellusson  Act,  491 — 493 

satisfaction  of,  by  legacies  (see  Satisfaction),  624—628 

**  POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  177 
effect  of  these  words  in  passing  leaseholds,  182 

POSSESSION, 

title  by,  is  devisable,  75 

gift  over  on  death  before,  565 

meaning  of,  in  shifting  clauses,  588,  589 

of  real  estate,  bequest  of  chattels  to  person  in,  593 

when  tenant  for  life  let  into,  439 

POSTHUMOUS  CHILD, 

gift  when  confined  to  (see  Child  en  ventre),  248 

POWER,  POWERS, 

will  under,  how  far  governed  by  domicile,  1,  2 

how  revoked,  35,  36,  42 
will  of  married  woman  under,  16,  17 
to  make  unattested  will  void,  64 
to  arise  on  contingency,  when  exercisable,  75 
to  contingent  per»on,  ih, 
to  be  exercised  in  writing,  76 
testamentary,  what  is,  ih, 

effect  of  Wills  Act  on  execution  of,  77 
distinguished  from  estate,  365 

property,  395,  396 
trust,  397 
survival  of,  366,  367 

whether  personal  or  given  virtutt  officii,  367 
what  will  be  inserted  in  executing  executory  trusts,  602 
of  advancement,  387  (see  Advancement) 
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POWER,  TOWEBB^corUinmd. 

of  appointment  (see  APFOiirrMEirr) 

added  to  gift  of  income,  394 

added  to  absolute  gift,  395 

added  to  life  interest,  390,  396 

to  relations,  construction  of,  271 

to  family,  construction  of,  274,  275 

to  next  of  kin,  construction  of,  281 

to  tenants  in  common,  Low  executed,  333 

whether  determined  by  gift  over  on  bankruptcy, 

423 
vesting  of  gifts  under,  473,  474 
how  affected  by  rule  against  perpetuities,  4S5 
cy  irrea  doctrine  applies  to  execution  of,  486 
legacy|in  exercise  of  non-  existing,  whether  specific, 

117 
implication  from,  when  not  executed,  609,  610 

(see  Implication) 
effect  of  execution  of,  by  married  woman  on  credi- 
tors, 663,  664 
execution  of  general,   195 — 203  (see    General 

Powers) 
execution    of   special,    204  —  208    (see    Special 
Powers) 
of  appropriation,  387 — 389  (see  Appropriation) 
of  carrying  on  business,  382 — 384  (see  Business) 
of  compromise,  377,  378 
of  conversion,  377  (see  Conversion) 
of  executor,  376,  377  (see  Executor) 
of  giving  receipts,  376 
of  msurance,  381 
of  investment,  378,  379 
of  leasing,  379,  380  (see  Leasing  Power) 
of  renewmg  leases,  381,  382 
of  maintenance,  384 — 387  (see  Maintenance) 
of  management,  380,  381 

and  disposition  distingmshed,  602 
of  mortgaging,  375,  376  (see  Mortgage) 
of  sale,  364—375  (see  Sale,  Power  of) 

effect  of,  on  estates  of  trustees,  360 

PEECATOBY  WORDS, 

when  they  create  a  trust  (see  Trust),  398 — 405 

PEE-EMPTION, 

right  of,  must  be  literally  construed,  174 

PREMISES, 

meaning  of,  173 

PRESENT  TENSE,  106  (see  '*  Now") 

PRESUMPTION 

none  in  favour  of  sanity,  14 

as  to  date  of  alterations  in  will,  33 

no  will  to  be  revoked  by,  36 

that  will  is  duly  executed,  69 

against  executor's  title  to  residue,  653,  654 

PRINTED  FORM, 

effect  of  will  in,  where  there  are  two  residuary  gifts,  617 
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PRIORITY 

between  legatees  (see  Abatement),  659 — 661 

PRIVATE   CHARITY, 
gift  for,  is  void,  299 

PROBATE, 

on  what  evidence  granted,  69 
what  entitled  to,  67 — 72 

instrument  naming  executor,  67 

contingent  will  or  codicil,  ib. 

insti  ument  naming  guardians,  ib, 

will  of  married  woman,  ib,,  68 

will  of  realty,  68 

foreign  will,  ib, 
what  should  be  included  in,  70 
when  scandalous  passage  omitted,  23 
where  granted,  71 
effect  of,  on  realty,  34,  71 
conclusive  on  question  of  fraud,  72 

PROFESSIONAL  SERVICES, 
power  to  charge  for,  389 

PROFITS.    See  Rents  and  Profits. 

what  are,  accruing  after  death  of  testator, 

bonus  on  shares  declared  before  the  death,  payable  afterwards, 

144 
partnership,  declared  after  death  for  a  period  ending  in  life- 
time, ib, 
debts  are,  of  the  year  when  they  are  got  in,  ib, 
apportionment  of,  ib.,  441 

PROMISE 

to  leave  property  by  will,  13 

PROPERTY, 

when  it  will  pass  realty,  175 

when  it  will  pass  the  fee,  338 

devise  of,  whether  it  executed  general  power  over  realty,  196 

distinguished  from  power,  365,  395,  396 

PROTECTED  LIFE  INTERESTS,  406—408 

PROTECTION  ORDER, 

will  of  married  woman  after,  19 

PROVIDE, 

gift  to,  a  school,  318 

PUBLIC  COMPANY, 
what  is,  379 

PUBLIC  POLICY, 

conditions  contrary  to,  validity  of,  451,  495,  498 

run  AUTRE  VIE.    See  Estate  Pur  Autre  Vie. 

PURCHASE  ANNUITY, 

effect  of  direction  to,  410 — 412 
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**  PUEOHASED," 

gift  of  property,  161 


PUEOHASED  LAND, 

when  power  of  sale  extends  to,  364,  365 

PUEGHASE  MONEY, 

for  land  devised  and  afterwards  sold,  right  to,  215,  216 

PUEPOSB, 

gift  for  a  particular,  when  lee;at6e  entitled  absolutely,  405 

adeemed  if  purpose  is  satisfied  by  testator, 
634 


QUAREIES, 

rights  of  tenant  for  life  as  to,  429,  430 


E. 

EAILWAY  SHAEES 
inolude  stock,  164 

EEADY  MONEY, 
meaning  of,  161 

EEAL  EFFECTS 

will  pass  realty,  177 

EEAL  ESTATE, 

probate  of  will  of,  68,  71 

words  appropriate  to,  175 — 178 

devise  of,  when  it  carries  leasehold,  176,  177,  183 

EEAL  EESIDUE, 

questions  between,  and  personal  residue,  202,  203 

EEAL  SECUEITY, 

mortgage  on,  meaning  of,  163 
power  to  invest  in,  379 

EEBUILD, 

when  tenant  for  life  bound  to,  430 

EECEIPT, 

guardian  may  give,  for  legacy  to  infant,  83 
power  to  give,  376 
whether  agent  can  give,  ib. 
gift  over,  upon  deatn  before,  667 — 568 
on  death  before  actual,  568 

EECEIPT  CLAUSE, 

effect  of,  on  estates  of  trustees,  358,  359 

in  creating  separate  use,  512,  513 

in  creating  restraint  upon  anticipation,  516,  517 
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RECEIVED,  RECEIVABLE, 
meaning  of,  565  (see  Receipt) 

RECITAL, 

effect  of,  in  excluding  property  ^m  residue,  193 
does  not  execute  power,  205 
implication  by  (see  Implication),  613 
incorrect,  of  gift,  will  not  cut  it  down,  617 
of  advance,  effect  of,  634 

RECONVEY, 

unlimited  covenant  to,  is  void  for  remoteness,  475 

REDEEM, 

right  of  tenant  for  life  to,  434 

REFERENCE, 

gifts  by,  692—596 

diattels  to  A.  to  go  according  to  limitations  of  realty,  vest  in 

A.,  592 
chattels  to  go  with  a  title,  ib, 
chattels  to  go  as  heirlooms  with  realty,  ib. 
chattels  do  not  vest  in  tenant  in  tail,  defeasible  by  birth  of 

issue  to  take  under  prior  limitations,  593 
direction  against  vesting  under  twenty-one,  ib, 
direction  as  to  possession,  ib, 

proviso  divesting  estate  must  not  be  imcertain,  594 
whether  iwords  '*  as  far  as  the  law  permits  *'  will  carry  on 

chattels  directed  not  to  vest  in  a  tenant  in   tail  dying 

imder  twenty-one,  ib, 
possession  under  deed  not  executed,  tb, 
bequest  in  the  same  manner  as  prior  gifts,  ib,,  595 
whether  gift  upon  trusts  of  a  prior  gift  is  subject  to  same 

charges  as  the  prior  gift,  595,  596 
gift  to  persons  '*  before  named,"  596 
gift  to  persons  '^  hereafter  named,*'  ib, 
what  is  a  sufficient,  to  a  power,  204 — 206 

to  property  subject  to  a  power,  206 — 208 

REFERENTIAL  CONSTRUCTION, 
of  gifts  in  default  of  issue,  577 — 582 
(See  Death  Without  Issue.) 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  294 

RELATIONS, 

gifts  to,  271—273 

restricted  to  persons  capable  of  taking  by  statute,  271 
they  take7>er  capita  as  joint  tenants,  ib, 
power  to  select  relations  extends  to  all  relations,  ib» 
when  the  class  to  take  is  ascertained,  272,  273 

poor  relations,  gifts  to,  whether  charitable,  302 

precatory  trust  for,  400 

RELEASE, 

condition  requiring,  construction  of,  502,  503 

RELIGION 

of  children,  directions  as  to,  in  will,  85 
gift  over  on  change  of,  valid,  497 
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EELIGIOUS  PUEPOSES, 
gifts  for,  ?95,  296 

HEMATNDEE8, 

(See   Limitations,  Exeoutoky  Interests,  Contingent  Re- 
mainders^. 
distdnguished  from  executory  interests,  520 — 522 
when  they  are  void  for  remoteness,  476,  477 
contingent  (see  Vesting),  260,  261,  452—458 
in  chattels,  518 
after  absolute  interest,  i&.,  519 

BEM  A  INS, 

gift  of  what  remains,  420,  519 

EEM0TENE8S, 

(See  Perpetuity),  475 — 489 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  130 

RENEWABLE  LEASEHOLDS.    (See  Leaseholds,  Renewable.) 

RENEWAL, 

fines  for,  apportionment  of,  between  successive  takers,  437,  438 
fund  for,  right  to,  as  between  tenant  for  life  and  remainderman, 
438,  439 

RENT  CHARGE, 

devise  of,  is  specific,  118 

devisee  of,  entitled  to  redemption  money,  217 

distinguished  from  an  annuity,  409 

what  words  ci-eate,  ib. 

charged  on  realty  and  personalty  issues  out  of  realty,  410 

whether  it  can  be  entailed,  ib. 

tenant  for  life  must  keep  down,  432,  433 

effect  of  Intestates  Estates  Act  on,  650 

when  it  has  priority  over  legacies  charged  on  land,  659 

whether  devise  of,  charges  real  estate,  409 

RENTS,  RENTS  AND  PROFITS, 

due  after  death,  payable  by  specific  legatee,  134 

from  death  pass  to  devisee,  143 

accumulated  rents  of  mines  held  to  pass  under  devise  of  surfSace, 

169 
devise  of,  when  it  passes  the  fee,  340 

effect  of,  on  specific  enjoyment,  445 
increase  in  value  of,  ^iven  to  charity,  308,  309 
when  within  Mortmain  Act,  314,  317 
direction  not  to  raise,  void,  505 
apportionment  of,  144,  145 

power  to  raise  sum  out  of,  authorises  sale,  674,  675 
mtermediate,  145—148 

of  contingent  devises  pass  to  heir  or  residuaiy  devisee,  145 
specific  oequest  fall  into  residue,  146 
residuary  devise  pass  to  heir,  ib. 

bequest  go  with  residue,  ib, 
mixed  fund  of  residue  carries,  ib.,  147 
where  fund  is  given  to  a  class,  147,  148 
ri^ht  of  devisee  to,  between  death  and  sale  of  land  converted 

by  testator,  217 
who  entitled  to,  between  shifting  and  birth  of  issue  to  take, 
590 
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REPAIR, 

power  of  trustees  to,  380,  381 
when  trustees  bound  to,  430,  431 
when  tenant  for  life  bound  to,  ib. 
trust  to,  not  within  Thdlusson  Act,  490 

REPRESENTATIVES, 
meaning  of, 

where  used  as  a  word  of  purchase,  289 — 291 

gift  to  descendants  or  representatives,  270 

primd  facie  means  executors,  289 

where  it  means  next  of  kin,  ib. 

substitutional  gift  to,  ib, 

may  mean  descendants,  290 

substitutional  gifts  to,  after  a  life  estate,  ib. 

effect  of  words  of  distribution,  ib. 

use  of  executors  in  other  parts  of  the  will,  i6.,  291 

direction  to  pay  to,  where  executors  are  named,  291 

explained  by  other  words,  ib, 
where  used  as  a  word  of  limitation,  390 

REPUBLICATION, 

distinguished  from  revival,  60 

what  reference  required  to  republish,  ib. 

effect  of,  on  specinc  devise,  106,  107 

from  what  date  republished  will  speaks,  107 

REPUGNANT  CONDITION 
(See  Condition),  503 — 517 

REPUTATION 

of  parentage  of  illegitimate  child,  245,  246 

REQUEST, 

conversion  upon,  210 

RESIDENCE, 

condition  requiring,  172,  173,  503 

RESIDUARY  DEVISE  (see  General  Devise), 
is  specific,  117 

RESIDUARY  LEGATEE, 

effect  of  appointment  of,  167,  168,  211—213 

**  of  all  my  property,"  appointment  of,  167 

who  omits  legacies  in  preparing  will  may  be  declared  trustee,  23 

RESIDUE, 
gift  of, 

what  is,  186—191 

enumeration  of  particular  in,  187 — 191 

when  specific,  118—120,  192 

contingeut,  when  it  passes  interest,  146 

when  it  passes  under  word  money,  159,  160 

when  it  executes  general  power,  195 — 202 

when  it  executes  special  power,  207 
what  passes  under  gift  of,  191 — 195 

of  appointed  fund,  191 

after  payment  of  legacies,  ib. 
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EESIDUE— €(wt<i»i/«d. 

of  particular  part  of  testator's  property,  192 

of  lands  in  A.,  ib, 

of  personal  fund,  ib. 

general  and  paiticular,  ib. 

^neral,  what  it  passes,  ib.^  193 

intention  to  exclude  certain  property,  ib, 

restrictive  words,  ib. 

small  remainder,  ib. 

property  excepted  from,  t6.,  194 

residue  of  residue,  194 

revocation  of  share  of,  ib, 

residue  given  in  proportion  to  legacies,  194 

share  of  residue  to  fall  into  residue,  195 

accumulations  released  by  statute,  494 

questions  between  real  and  personal  residue,  202,  203 
conversion  of,  between  tenant  for  life  and  remainderman,  442 — 

446 
gift  of,  to  executors,  whether  beneficial  or  in  trust,  293,  294 
vesting  of,  argument  in  favour  of,  465,  467 
whether  it  is  a  legacy,  168,  169 
two  gifts  of,  in  same  will,  effect  of,  618 
gifts  of  remainder  and,  in  same  will,  ib. 
of  a  particular  fund,  gift  of,  where  void  for  uncertainty,  623 
undisposed  of,  passes  to  next  of  kin,  651 

what  is  a  contrary  intention,  ib. ,  652 

when  there  are  no  next  of  kin  the  executors  take,  652 
rSee  EiCEcruTORS.J 

whether  primarily  liaole  for  payment  of  debts,  656 

lapsed  share  of  residue  whether  applicable  before  shares  well 
disposed  of,  657 
what  is,  as  between  tenant  for  life  and  remainderman,  446 — 449 

EESPEOTIVE, 

distributive  force  of  the  word,  252 

devise  to  several  and  hell's  of  their  respective  bodies,  329 

and  their  respective  neirs,  ib.,  330 
bequest  to  several  and  their  respective  executors,  ib,,  ib. 

EBST, 

gift  of  all  the,  passes  realty,  177 

EESTRA.INT  UPON  ANTICIPATION,  614—517.    (See  Anticipa- 
tion, Restraint  on.) 

RESTEIOTION 

as  affecting  description  of  property,  108,  109 
effect  of,  on  prior  absolute  interest,  396,  397 
invalid  when  it  may  be  rejected,  487 

RESULTING  TRUSTS,  397,  645—647 

devise  subject  to  a  charge  which  fails  carries  the  whole,  645 

in  what  cases  the  devisee  takes  subject  to  the  charge  or  only  what 

remains  after  satisfying  the  charge,  646 
direction  to  pay  a  certain  «um,  ib, 
direction  to  raise  a  sum  disposed  of  in  all  events,  ib. 

for  purpose  which  may  fail,  ib. 
charge  created  by  will  and  by  a  prior  instrument,  646 
devise  subject  to,  and  upon  trusts,  ib.,  647 
exception  of  property  out  of  a  devise,  105 
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RETAINER,  132—134 

right  of,  against  specific  legatees,  132 

against  general  legacy,  133 
in  case  of  bankrupt  legatee,  ib, 
where  debt  due  from  husband  of  legatee,  ih, 
where  debt  due  to  executor,  134 

REVERSION, 

married  woman  cannot  elect  in  respect  of,  90 

whether  it  passes  under  ^neral  words,  179 — 181 

acquisition  of,  in  leaseholds  given  by  the  will,  130,  131,  132 

interest  upon  legacy  charged  upon,  150 

devise  of,  in  default  of  issue,  when  it  refers  to  failure  of  subsisting 

estates,  586,  587 
power  of  sale  over,  when  exercisable,  369 
purchase  of,  by  tenant  for  life,  of  leaseholds,  436 
must  be  converted  as  between  tenant  for  life  and  remainderman , 

443,448 
apportionment  on  sale  of,  449 

REVIVAL  OF  WILL,  57—60 
revoking  will  revoked,  57 
by  codicil,  57—60 

REVOCATION,  35-47,  614—617 
covenant  not  to  revoke,  13 
by  marriage,  35 
of  will  under  power,  ib, 
alteration  of  circumstances,  36 
during  insanity,  ib, 
destruction,  ib, 
dependent  relative,  37 — 41 
several  inconsistent  instruments,  41,  42 
description  as  last  will,  42 
clause  of,  ib, 

codicil  reviving  revoked  will,  ib, 
by  acts,  44—46 
destruction  of  duplicate,  46 
of  will  of  soldier  or  seaman,  55,  56 
of  trustee  appointed  by  will,  357 
by  change  of  interest,  130 — 132 
of  share  of  residue,  effect  of,  194 
and  new  appointment,  power  of,  not  exercised  by  general  bequest, 

202 
of  appointment  under  special  power,  power  of,  how  exercised,  208 
by  alteration  of  estate,  614 
effect  of  section  23  of  the  WiUs  Act,  ib, 
it  must  be  reasonably  clear  that  a  bequest  was  meant  to  be 

revoked,  615 
gift  to  A.  for  life  with  remainders,  with  revocation  of  gift  to  A.,  ib, 
whether  revocation  revokes  executoi-y  gifts  over,  ib, 
gifts  will  not  be  revoked  further  than  is  necessary,  616 
of  devise  subject  to  a  charge,  ib, 
revoked  legacy  not  set  up  oecause  the  attempted  disposition  fails, 

40,  616 
of  devise  of  realty  when  personalty  is  given  upon  trusts  of  realty, 

616 
erroneous  recital  will  not  eflfect,  617 
erroneous  assumption  of  fact  will  not  efiPect,  ib, 

(See  Inconsistency,  617—619.) 
efiPect  of,  of  share  of  a  member  of  a  class,  644 
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RIGHT  HEIRS  MALE, 
devise  to,  277 

RIGHT  OP  WAY,  RIGHT  OP  LIGHT, 
when  they  pass  under  a  devise,  173 

RIGHT  TO  SUE 

in  testator's  name  not  devisable,  75 

RIGHTS  AND  CREDITS 
may  pass  personalty,  163 

ROMAN  CATHOLICS, 

position  of,  as  regards, charitable  gifttj,  299,  300,  301 
roman  catholic  ecclesiastic  may  be  guardian,  83 

ROYALTY 

on  minerals,  not  within  Mortmain  Act,  317 


S. 

SAID, 

effect  of  the  word  in  substitutional  gifts,  543 

SALE, 

effect  of,  by  testator  upon  thing  specifically  given.  111 

contract  for,  converts,  215«  216 

under  compulsory  powers  converts,  218,  219 

under  decree  converts,  ib, 

power  of,  364 — 375 

and  exchange  authorises  partition,  364 

whether  authorises  mortgage,  ib. 

severance  of  minerals,  ib, 
extends  to  pui'chased  lands,  ib.,  365 

at  death  of  tenant  for  life  not  exercisable  before,  365 

within  limited  time,  ib. 

when  it  survives,  365,  366,  367 

distinguished  from  trust,  365 

direction  to  executors  to  sell,  ib. 

bare  power  whether  it  survives,  367 

given  to  named  persons,  ib. 

executor  of  executor  cannot  exercise,  ib. 

whether  infant  can  consent  to  exercise  of,  368 

consent  of  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

with  consent,  how  exercisable,  369 

over  reversion,  ib. 

future  sale  under,  bad,  ib. 

several  estates  together,  ib. 

when  spent,  370 

when  trustees  compelled  to  exercise,  37 1 

whether  suspended  by  administration  action,  ib.,  372 

where  persons  to  exercise  not  named,  372 

when  implied  from  charge  of  debts,  372 — 375 

over  personalty,  executors  have,  376 

effect  of,  on  estates  of  trustees,  360 

whether  it  can  be  too  remote,  479 

whether  included  in  usual  powers,  602 
gift  over  on  death  before  completion  of,  whether  valid,  569 
whether  power  to  raise  out  of  income  authorises,  674,  675 
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SALVAGE 

expenditure  in  nature  of,  by  tenant  for  life,  432 

SAME 

effect  of  gifts  in  same  manner  as  prior  gifts,  o94,  595 

SANITY, 

not  presumed,  14 

SATISFACTION,  624—631 
of  portions  by  legacies, 

arises  between  a  gift  and  a  liability  to  give,  624 

distinguished  from  ademption,  i6.,  625 

covenant  to  settle  for  life  and  absolute  bequest,  625 

effect  of  some  legacies  being  expressly  in,  ib. 

effect  of  difference  between  covenant  and  bequest,  ib. 

land  and  money,  ib,,  626 

portion  and  residue,  626 

contingent  legacy  and  vested  portion,  ib, 

what  difference  between  covenant  and  will  rebuts,  t&.,  627 

effect  of  a  direction  to  pay  debts,  627,  628 
in  the  case  of  strangers, 

only  arises  by  express  declaration,  62S 

whether  provision  by  will  is  advancement  in  legatee's  life, 
lb.,  629 
of  debts  by  legacies, 

legacy  of  equal  or  greater  amount  satisfies  a  debt,  629 

what  debts  may  be  satisfied,  t&.,  630 

what  legacies  will  work,  630 

effect  of  difference  between  the  nature  of  the  debt  and  legacy, 
tfc.,  631 

effect  of  direction  to  pay  debts  and  legacies,  631 

debts  only,  (b. 

where  doctiments  are  contemporaneous,  ib. 

SAVINGS 

of  separate  estate  are  separate  estate,  17 

SCANDALOUS  PASSAGES, 

when  omitted  from  probate,  23 

SCHEME, 

when  court  directs,  for  charity,  309,  310 

SCHOOLHOUSE, 

land  may  be  devised  for,  323 

SCIENCE, 

gifts  for  advancement  of,  are  charitable,  295 

SCIENCE  AND  ART  DEPARTMENT, 
land  may  be  devised  to,  323 

SCOTCH  CONFIRMATION, 
effect  of,  70 

SEAL 

not  sufficient  signature,  24 

SEAMEN, 

wills  of,  48—56 
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SECOND 

son,  gift  to,  232,  233 

and  other  sons  may  indude  first  son,  237 

SECOND  COUSINS, 
meaning  of,  266 

SECEET  TEUST, 

eyidence  of,  when  admitted,  65,  66 

for  oharity,  322,  324 

whether  the  legal  estate  passes,  324 

SECURE, 

direction  to,  does  not  create  tenancy  in  common,  333 

SECUEITIES, 

power  to  invest  in,  379 

SECUEITIES  FOE  MONET, 
what  passes  under,  162,  163 
whether  it  passes  legal  estate,  ih,,  ih. 

SEISED, 

meaning  of,  177,  693 

SELECTION, 

when  legatee  has  a  right  of,  109,  110 

SELL, 

condition  not  to,  when  valid,  504 

SEPAEATE  USE,  610—514 

effect  of,  on  gift  to  mother  and  children,  326,  327 
on  estates  of  trustees,  358,  362 
Married  Women's  Property  Act  on,  610,  511 
corpus  as  well  as  income  may  be  given  to,  611 
effect  of,  on  curtesy,  t6.,  512 

on  husband's  rights  in  undisposed  of  personalty,  512 
what  words  create,  ib, 

•*  own  use,"  **  absolute  use,"  "  proper  hands,"  ib, 
**  own  disposal,"  where  legatee  is  married,  i6. 
**  separate  receipt,"  ib.,  613 
gift  for  maintenance  and  support,  513 
I*  sole  use  "  does  not  prima  facie,  ib. 
it  may  when  assisted,  t6.,  614 
when  direction  to  settle  imports,  599 
settlement  to  the,  will  be  without  power  of  anticipation,  602 

SEPAEATION, 

conditions  encouraging,  are  invalid,  497 

SEEVANTS, 

gifts  to,  227,  228 

SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  328 

on  joint  tenancy,  333 
will  not  prevent  lapse  where  an  absolute  interest  is  given  in 
the  first  place,  541 
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SETTLE— conimMcd. 

dil'ection  tx),  when  confined  to  life  of  a  tenant  for  life,  532 
distiDguished  from  substitutional  gift,  541 
how  carried  out  by  the  Court,  600 — 602 
what  powers  it  will  authorise,  602 

SETTLEMENT, 

yobintary,  is  not  testamentary,  10 

SEVERAL  INHERITANCES 

and  joint  life  interests,  329,  330 

SEVERANCE 

of  joint  tenancy  (see  Joint  Tenancy),  330 — 332 
of  income  of  joint  property  as  it  accrues,  332 
effect  of,  upon  vesting,  464 

in  carrying  interest,  153 
of  shares  of  members  of  a  class,  which  is  too  remote,  483,  484 
woi'ds  of,  as  creating  tenancy  in  common,  334 
of  minerals,  when  authorised  by  power  of  sale,  364 

SIIARE, 

bequest  of  share  under  will,  how  adeemed,  128,  129 

deviso  of,  will  pass  the  fee,  338 

when  it  creates  a  tenancy  in  common,  332 

will  not  pass  accrued  shares,  536,  537 

effect  of  direction  to  settle,  643 

SHARES, 

calls  upon,  when  payable  by  legatee,  135 

bonus  on,  when  it  passes,  141 

when  within  Mortmain  Act,  314,  315 

railway,  include  stock,  164 

mining,  ib, 

when  they  should  be  sold,  377 

SHELLEY'S  CASE, 
rule  in,  347—356 
in  the  case  of  realty : 

limitation  to  heirs  coalesces  with  Hfe  estate  of  the  ancestor, 
347 

the  two  limitations  must  be  in  the  same  instrument,  ib. 

applies  to  freeholds,  copyholds,  and  estates  j>Mr  autre  i*f>,  ib, 

applies  where  both  limitations  are  legal  or  equitable,  ib. 

does  not  apply  where  one  limitation  is  legal  the  other  equit- 
able, 348 

does  not  apply  so  as  to  destroy  intermediate  contingent  limi- 
tations, ib. 

does  not  apply  where  the  limitation  to  the  heir  is  an  execu- 
tory devise,  ib. 
application  of,  where  the  limitation  is  to  heirs  or  heirs  of  the 
body,  348—353 

applies  though  estate  of  the  ancestor  expressly  limited  for 
fife,  348,  349 

words  of  limitation  superadded  to  the  heirs  are  immateiial, 
349 

words  of  distribution  superadded  to  the  heirs  are  immaterial, 
f 6..  350 

gavelkind  lands  follow  same  rule,  350 

gift  over  in  default  of  issue  is  immaterial,  ib. 
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SHELLEY'S  OAQ^-continued. 

wordB  of  limitation  and  distribution  superadded  ave  im- 
material, ih.y  351 
words  of  limitation  superadded  inconsistent  with  the  course 

of  descent,  351,  352 
heirs  explained  to  mean  children,  352,  353 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs 

of  the  body  who  attain  twenty-one,  353 
application  of,  where  the  limitation  is  to  the  Jieir,  ih,y  354 

next  or  first  heir,  353 
limitation  to  the  heir  for  ever,  i^. 
words  of  limitation  superadded,  tb, 
where  the  estate  of  the  heir  is  for  life,  354 
application  of,  where  the  limitation  is  to  issue,  354— -356 
distinction  between  issue  and  heirs,  354 
effect  of  words  of  distribution  superadded,  ib»,  355 
whether  a  gift  over  in  de£eiult  of  issue  is  mateorial,  355 
effect  of  words  of  limitation  superadded,  ib. 
whether  the  absence  of  a  gift  over  is  material,  ib. 
words  altering  the  course  of  descent,  ib, 
words  of  limitation  and  distribution  suporaddedf  «&•»  356 
effect  of  the  Wills  Act,  356 
effect  of  a  direction  against  alienation,  tb, 
in  the  case  of  nersonalty,  391 — 394 

when  the  limitation  is  to  the  heirs  of  the  tenant  for  life,  391 

effect  of  words  of  distribution,  392 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  392, 
393 
what  will  oonvert  issue  into  a  word  of  purchase,  393 
when  realty  and  personalty  are  given  together,  392,  393,  304 
the  rule  applies  to  rent  charges,  410 
how  far  it  applies  to  executory  trusts,  598 

SHIFTING  CLAUSES,  588--591 

operate  upon  a  life  interest  though  it  comes  into  posseision  upon 

the  event  on  which  the  estate  is  to  shift,  58$ 
possession  of  settled  estates  means  possession  under  settlement, 

ib. 
meaning  of  "  entitled,"  tb. 
meaning  of  "possession,"  589 
where  the  devisee  takes  under  a  re-settlament,  ib. 
whether  they  take  effect  on  estates  in  remainder,  ib. 
repeated  operation  of,  ib, 

wul  not  avoid  jointures  and  portions  properly  charged,  i5, 
when  estates  under,  go  to  trustees  to  preserve,  »6.,  590 
who  is  entitled  to  intermediate  rents,  590 
estates  directed  to  shift  as  if  devisee  were  dead  without  issue,  t5., 

591 

SIGNATURE 

of  testator  to  will,  24—28 
mark,  24 
assumed  name,  ib, 
seal,  ib. 
dry  pen,  ib. 
by  agent,  ib. 

how  connected  with  will,  25 
position  of,  i6.,  26 
words  under,  26 

T.W.  3  D 
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SIQNATUEE— oon^ntied. 

of  testator  to  will,  attestation  of,  26,  27 
acknowledgment  of,  27,  28 
tearing  off,  44,  45 

SMALL  BALANCE, 

gift  of,  what  it  passes,  193 

SMALL  EEMAINDEB, 
what  it  passes,  193 

SOLDIEBS, 

wills  of,  48—66 

SOLE, 

when  it  creates  a  separate  use,  613,  614 
use  and  benefit,  effect  of,  402 

80LI01TOE, 

appointment  of,  how  £eu*  binding,  86,  86 

cannot  charge  profit-costs  when  witness  of  will,  100 

when  he  can  receiye  purchase  money,  376 

SON, 

gift  to  A.,  second  son  of  B.,  when  he  is  the  first,  226,  226 

'*  a,"  construction  of,  231 

a  first  or  second,  232,  233 
when  used  as  a  word  of  limitation,  344,  346 

SPECIAL  POWERS, 

execution  of,  204—208 

not  within  sects.  26  or  27  of  the  Wills  Act,  204 

must  be  reference  to  power  or  property,  ib. 

what  is  reference  to  power,  i5.,  206,  206 

benefidal  power,  206 

disposing  power,  t6. 

^St  in  excess  of  power,  ib. 

gift  to  non-objects,  ib. 

trust  to  pay  debts,  tb.,  206 

what  is  reference  to  property,  206,  207 

when  residuary  gift  executes  power,  207 

power  exerdsable  by  survivor,  ti.,  208 

execution  of  power  of  revocation,  208 

who  should  administer  appointed  ftmd,  ib. 

limitations  created  by,  when  read  into  original  settlement,  370 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  443 — 446 

SPECIFIC  ENUMERATION  OF  THINGS 
in  residuary  gift,  effect  of,  187—189 
effect  of,  on  specific  exgoyment  by  tenant  for  life,  444,  446 

SPECIFIC  GIFT, 
description  of,  109 
increase  of  value  of,  ib.,  110 
inaccurate  description,  110 
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SPEOIFIO  QIBT— continued. 

sale  of,  before  date  of  will,  ib..  Ill 
sale  and  re-purohase,  111 
oonfinnation  by  codicil,  effect  on,  ib, 
carries  profits,  143 
what  is  a, 

gift  of  stock  in  round  numbers,  112 

gift  of  stock  on  trust  to  sell  is  specific,  113 

rest  of  ^'  my  "  stock  makes  prior  gifts  specific,  ib, 
stock  not  in  round  numbers,  ib,,  114 
"my ''stock,  114 
effect  of  the  Wills  Act,  ib, 
gift  of  part  of  a  specific  fund,  tb, 
money  out  of  money,  ib, 
whether  a  gift  is  money  out  of  money,  or  money  out   of 

stock,  115 
whether  necessarily  subject  to  ademption,  ib, 
sift  of  a  sum  "  invested  "  in  a  particular  way,  116 
legacy  in  intended  exercise  of  power,  117 
and  giit  of  aliquot  part  of  a  fund,  distinction  between,  ib, 
gift  of  a  sum  ^yable  out  of  real  estate,  ib,,  118 
effect  of  directions  in  the  will  on  a,  118 
whether  a  gift  is  specific  or  residuary,  118 — 120 
when  a  gift  of  residue  of  a  specific  fund  is  specific,  120 — 121 
ademption  of  (see  Ademption),  127 — 130 
change  of  testator's  interest  in,  130 — 132 
retainer  against,  132 — 134 
exoneration  of  (see  Exonebation),  134,  135 

STATUTE  OF  DISTRIBUTIONS, 
effect  of  reference  to,  282,  283 
fixes  proportions  in  gifts  to  heirs  or  representatiyes,  281,  289 

STATUTES  CITED, 

21  Hen.  YIII.  c.  4  (Executor's  power  of  sale),  366 

23  Hen.  YIII.  c.  10  (Superstitious  Uses),  300 

27  Hen.  YIII.  c.  16  (Bargain  and  Sale),  366 

32  Hen.  Vin.  c.  1  (Will$.  98 

34  &  35  Hen.  Vm.  a  6  (Wills),  98 

1  Edw.  YI.  c.  14  (Superstitious  Uses),  300 

43  Eliz.  c.  4  (Charitable  Uses),  98,  295,  301,  321 

12  Car.  n.  c.  24  (Guardians),  82,  83 

29  Car.  11.  c.  3  (Statute  of  Frauds),  48 

1  Will.  &  M.  0. 18  (Dissenters),  299 

4  Geo.  II.  c.  28  (Bight  to  Distrain),  409 

9  Geo.  II.  c.  36  (4ifortmain),  312.  321 
36  Geo.  III.  c.  52  (Legacy  Duty),  83 

39  &  40  Geo.  III.  c.  98  (Thellusson),  489 

42  Geo.  III.  c.  116  (Land  Tax  Bedemption),  322 

43  Geo.  ni.  c.  108  (Church  Building),  298,  322.  323 
55  Geo.  in.  c.  192  (Devise  of  Copyholds),  181 

10  Geo.  lY.  c.  7  (Monastic  Orders),  300 

11  Geo.  lY.  &  1  Will.  lY.  c.  40  (Besidue,  Executors),  294,  651 

2  &  3  Will.  lY.  c.  75  (Anatomy),  78,  79 

2  &  3  Will.  lY.  c.  115  (Boman  Catholics),  299,  300 

1  Yict.  c.  26  (Wills  Act)  (see  Wills  Act) 

6  &  7  Yict.  a  37  (Endowment  of  Districts),  323 

8  &  9  Yict.  c.  18  (Lands  Clauses),  449 

8  &  9  yict  c.  106  (Merger),  348 

3  D  2 
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STATUTES  CITED— continued. 
9  &  10  Yict.  c.  59  (Jews),  299 

12  &  13  Yict.  0.  26  (Leases),  380 

13  &  14  Vict  c.  17  (Leases),  380 

15  &  16  Yict.  c.  24  (Wills  Act  Amendment),  25 

16  &  17  Yict  c.  70  (Lunacy),  127 

17  &  18  Yict  c.  113  (Locke  King),  135,  136,  137 
20  &  21  Yict.  0.  57  (Malins'  ActX  133 

22  &  23  Yict.  0.  35  (Charge  of  Debts,  Beoeints),  372,  373,  375 

23  &  24  Yict  o.  134  (Eoman  Oatholic  Chanties),  301 

23  &  24  Yict  c.  145  (Mortgagees'  Powers,  Maintenance),  149, 153. 
378,  384 

24  &  25  Yict  o.  114  (Domicile),  2 
24  &  25  Yict  c.  121  (Domicile),  9 

28  &  29  Yict  0.  72  (Nayy  and  Marines  (Wills)),  48^51 
30  &  31  Yict  c.  69  (Locke  King  Amendment),  135,  137 

32  &  33  Yict  c.  71  (Bankruptcy),  474 

33  Yict  e.  14  (Aliens),  3,  19,  99 

33  &  34  Yict  c.  23  (Forfeiture),  20,  99 

33  &  34  Yict  c.  35  (ApportioDment),  144 

36  &  37  Yiot.  o.  66  (Judicature),  409 

38  &  89  Yict  c  68  (Science  and  Art),  323 

40  &  41  Yict.  c.  33  (Contingent  BemainderB),  261,  521 

40  It  41  Yict.  c.  34  (Locke  King  Amendment),  135,  137,  138,  218 

42  &  43  Yict  0.  59  (Outlawry),  20,  99 

44  &  45  Yict.  c.  41  (Conyeyancing  Act),  s.  10,  531 

B.  19,  375 

B.  30,  77,  162,  184 

s.  42,  380,  381 

B.  43, 148,  153,  884 

45  &  46  Yict.  0.  38  (Settled  Land),  173,  380,  428, 429,  449,  503, 
504,505 

45  &  46  Yict.  c.  39  (Conyeyancing),  366,  531 

45  &  46  Yict  c.  73  (Ancient  Monuments),  323 

45  &  46  Yiot  c.  75  (Married  Women's  Property),  15,  335,  510. 

511,  663 
47  &  48  Yict.  c.  71  (Intestates'  EsUtes),  649 

49  &  50  Yict.  c.  27  (Guardianship  of  Infants),  84,  85 

50  &  51  Yict  0.  73  (Copyhold),  184 

51  &  52  Yict.  c.  42  (Mortmain  and  ChariUhle  UseB),  311,  321, 
323 

53  Yict.  c.  5  (Lunacy),  127 

53  &  54  Yict.  c.  29  (InteBtates),  648 

53  &  54  Yict  c.  69  (Settled  Land),  380 

54  &  55  Yict.  c.  73  (Mortmain  and  Charitable  Uses),  310,  311 

55  &  56  Yict.  c.  58  (Accumulations),  489 

56  &  57  Yict.  c.  53  (Trustee),  s.  1,  378,  388 

8.  3,  378 
s.  5,  378,  379 
s.  17,  376 
8.  18,  381 
B.  19,  381 
B.  20,  376 
B.  21,  378 
B.  22,  366 
8.44,364 
s.  50,  866 

56  &  57  Yict.  c.  63  (Married  Women's  Property),  15,  517 

57  &  58  Yiot  c  46  (Copyhold),  184 
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STATUTORY  P0WEB8, 
efifeot  of  Bale  under,  218 


STIRPES, 

when  diBfaibntion  will  be  by  (see  DlBTBlBtTTlOir),  251—  254 
gift  to  personal  representatives  per,  291 

when  Burviyorship  will  be  referred  to,  550 — 554.   See  StTEYivoRS. 
when  a  gift  to  persons  then  living  will  be  referred  to,  473 

STOOK, 

gifts  of,  when  specific,  112,  113 

when  it  will  pass  as  money,  158,  160 

&rming,  gift  of,  166 

live  and  dead,  aft  of,  ib, 

in  trade,  gift  of,  167 

in  trade,  may  be  limited  for  life,  516 

STfilCT 

entail,  direction  to  make,  effect  of,  598 
settlement^  direction  to  make,  600,  601,  602 

SUBJECT  TO, 

gift  subject  to  trusts,  401 

gift  of  capital  subject  to  annuities,  417 

SUBST?ITUTION.  SUBSTITUTIONAL  GIFTS,  589—548 
of  personalty  to  heirs,  280,  281 

to  representatives,  289,  290 
to  executors,  292 
whether  a  gift  to  A.  or  his  executors  faJla  by  lapse,  i ft. 
do  not  take  effect  if  substituted  legatees  fajlj  525,  526 
whether  gift  to  A.  or  B.  is,  539 
gift  to  A.  or  B.  as  C.  may  appoint^  tb, 

children,  grandchildren,  or  other  descendants,  ib. 
when  both  original  and  substituted  legatees  must  be  living  at 

time  of  distribution,  ib, 
when  "  or  "  will  be  changed  into  "  and,*'  t(.,  540 
gifts  to  persons  then  living,  or  their  issue,  540 
distinguished  from  gift  over  at  any  time,  ib. 

absolute  gift  with  direction  to  settle,  541 
direct  gift  to  A.  or  his  children,  ib. 
gift  after  a  life  interest  to  A.  or  his  children,  ib. 
whether  substituted  legatees  can  take  for  original  legatees  who 

die  in  testator's  Hfe,  ib. 
where  the  original  gift  confined  to  persons  livine  at  the  death,  ib, 
whether  there  can  be,  in  respect  of  legatees  dead  at  date  of  will, 
542—546 
where  the  original  gift  is  to  named  persons,  542 

a  class,  ib, 
substituted  legatees  take  original  shares,  ib. 
gifts  to  parents  then  Jiving  and  issue  of  those  dead,  ib.y  543 
parents  then  living  and  children  of  such  of  said 
parents  as  shaU  l^  then  dead,  543 
gift  to  my  daughters  and  their  children,  ib, 

a  class  or  their  issue,  ib, 
where  otinnal  legatees  living  at  date  of  will  do  not  satisfy 

the  woras,  ib.,  544 
gift  to  substituted  legatees  in  an  independent  clause,  544 
direction  that  the  legacy  of  a  parent  is  to  go  to  children,  i6. 
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SUBSTITUTION.  SUBSTITUTIONAL  GIFTS-«m<wu«i. 
issue  to  stand  in  place  of  parent,  544 

take  shaxe  tiie  parent  would  haye  been  entitled 
to,  ih.,  545 
whether  contingency  attaching  to  original  extends  to  sobstitated 
legatees,  545 — 547 
in  the  case  of  original  shares,  545 

substitational  shares,  546 
whether  substitated  legatees  must  surviye  ancestor,  tb, 
whether  original  and  substituted  classes  are  mutuaUy  exdnaiye, 
547 
where  all  original  legatees  suryiye,  547 
where  none  suryiye,  %b. 
where  some  suryiye,  ib. 
when  the  class  of  substituted  legatees  is  ascertained,  16.,  548 
whether  substituted  legatees  ta^e  per  stirpes  or  per  capita^  253, 

254 
issue  substituted  for  parent  take  jointly,  333,  334 

SUBSTITUTIONAL    LEGACIES,    122—126.      See    Ouicuiativb 
Lbgaoibs. 

SUCCESSION, 

gift  to  sons  of  A.  in,  336 

SUCCESSION  DUTY 

not  coyered  by  words  "  free  from  legacy  duty/'  155 

>SUCCESSIVB    AND    JOINT    INTERESTS    (see    Fabbht    a»d 
Ohild&en),  325—328 

SUCCESSIVE  MORTGAGES 

for  same  debt,  incidence  of,  as  between  deyisees,  142,  143 

SUCCESSIVELY, 

deyise  to  seyeral  and  their  heirs,  creates  estates  tail,  336 
absolute  interests  cannot  be  giyen,  518—520 

SUCH 

child,  when  restricts  heirs,  852 

force  of,  469 

when  it  may  be  rejected,  470 

construction  of,  in  gifts  oyer  in  defSEiult  of  such  issue^  577 — 579 

SUCH  AS, 

restrictiye  effect  on  large  words,  187 

SUFFER, 

effect  of,  in  gift  oyer,  508 

SUGGESTIONS 

for  preparing  wills,  680—682 

SUICIDE, 

testamentary  capacity  of,  19,  20 

SUPERSTITIOUS  USES, 
what  are^  300,  301 
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SUPPLYING  WOEDS,  621,  622 
eeneral  rule  as  to,  621 
Hmitation  to  second  and  other  sons  supplied,  th, 

daughters  supplied  in  a  settlement,  ib, 
where  limitation  is  to  daughters  who  marry  under  twenty-one,  ih, 
words  without  issue  supplied  so  as  not  to  oivest  estates  tail,  622 

in  direction  that  estates  are  to  deter- 
mine as  if  the  tenant  in  tail  were 
dead,  506 
without  children  supplied  so  as  not  to  diyest  Tested  gifts,  622 

SUPPOET, 

gift  to  support  school,  valid,  318 

SUEFACOS, 

devise  of,  whether  it  passes  rents  of  mines,  169 

STJERENDEB 

of  copyholds,  no  longer  necessary,  74,  181 

SURVIVE, 

gift  to  children  who  survive  me,  248 

next  of  kin  of  wife  as  if  she  had  survived  her  husband, 
288 
meaning  of,  549 
gift  to  otuldren  who  survive  their  parent,  460,  469 — 473 

SUEVIVOE 

of  two  persons,  power  given  to,  when  exercisable  during  lives  of 

both,  75,  76,  200,  207 
limitation  to,  effect  in  creating  joint  tenancy,  330 
of  daes,  whether  he  can  consent,  369 

SUEYIVOES,  549—561 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no 

survivors,  525,  526 
gift  over  to,  effect  of,  in  limiting  period  of  defeasibility,  532 
when  the  word  is  used  as  denoting  the  quantity  of  the  estate,  549 
meaning  of,  ih, 

a  single  survivor  may  take  under  a  gift  to,  ib. 
when  survivors  will  be  construed  omers,  549 — 554 

gifts  to  several,  and  if  any  die  without  issue,  to  survivors, 
549,  550 
to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivors,  with  gift  over,  550 
survivorship  between  tenants  in  tail  referred  to  stirpes,  tb, 
gifts  for  Ufe  and  then  to  children,  if  any  die  without  children, 

to  survivors  for  life,  and  then  to  their  children,  551 
whether  gift  over  is  necessary,  ib,,  552 
gift  to  **  others  surviving,"  552 

over  after  death  of  survivor,  ib.    ^    ^     ^ 
to    survivors   not   subject   to   limitations   of  original 
shares,  ib. 
general  intention  to  benefit  stirpes,  ib. 
gifts  for  life  and  then  in  tail,  gifts  to  survivors  in  tail,  553 
where  some  shares  are  settied  others  not,  ib. 
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gift  to  suTYiyors  subject  to  same  defeasibilitjr  as  origifial  shazes^ 

ib.,  554 
when  gifts  to,  cease  to  ox>erate,  554-^57 

period  of  distribution  is  limit  of  defeasibilit}^,  554 

whether  onlj  cpft  is  in  direction  to  pay  or  not,  ib. 

same  rule  applies  to  realty,  ib. 

direct  gift  to  seyeral  or  surviyors,  555 

payment  postponed,  ib, 

after  a  life  interest,  id. 

gift  upon  a  contingency  to  suryiyors,  ib, 

to  a  suryiying  class,  ib, 
what  is  a  contrary  intention,  ib. 
effect  of  powers  of  adyancement,  556 

words  of  limitation,  ib, 
gifts  to  be  paid  at  twenty-one,  with  benefit  of  suryiyor- 

ship,  ib, 
effect  of  gift  oyer  upon  death  of  all  under  twenty-one,  ib, 

before  tenant  for  life,  557 
gifts  to  suryiyors  upon  death  without  issue,  ib» 
when  the  class  of,  is  to  be  ascertained,  557 — 561 
where  the  gift  is  upon  death  without  issue,  557 
last  suryiyor  does  not  take  indefeasibly,  ib,,  558 
whether   the   class  is  to    be  ascertained  when  the  eyont 
happens,  or  when  the  shares  become  indefeasible,  558 
when  there  is  no  yested  gift,  558 

diyestin^  gift  to  suryiyors  upon  death  merely,  ib, 

direct  gift  to  be  paid  at  twenty-one,  and  if  any  die  under 

twenty-one,  to  suryiyors,  ib,,  559 
gift  after  a  life  interest,  and  if  any  die  before  tenant  for  li£e» 
to  suryiyors,  559 
when  suryiyorship  is  intended  between  the  legatees,  ib, 

gift  to  suryiyors  if  any  die  without  issue  before  the  period 
of  distribution,  %b* 
when  there  is  a  gift  to  issue  if  any  die  leaying  issue^ 
ib.,  560 
the  original  gift  is  to  persons  liying  at  the  time 

of  distribution,  560 
there  is  an  intention  to  diyide  the  whole  among 
persons  capable  of  personal  ei^oyment,  ib, 
general  principle,  ib,,  561 

when  the  period  of  defeasibility  is  constructiyely 
limited,  561 
gifts  to,  in  default  of  issue,  585,  586 

STJBVIVOESHIP 

of  powers  and  trusts,  366 — 368 

implication  of,  between  annuitants,  420 — 422 

gift  of  annuity  to  two  persons  for  their  liyes,  420 

as  tenants  in  common  for  their  liy6a» 
421 
effect  of  gift  oyer  after  the  death  of  the  suryiyor,  tb.,  422 
gift  with  benefit  of,  passes  accrued  shares,  479 
of  power  of  sale,  d65--367 

SYMBOLS, 

eyidence  to  explain,  102 
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T. 

TAIL  (see  Estatb  Tail),  841—347 

TENANCY  BY  ENTIBETIES,  334,  336 

TENANCY  IN  COMMON  (see  Jonrr  Tbnanoy),  332-^34 

TENANT  BY  CTTJRTESY  (see  Ctjbtmt) 
18  impeaohable  for  waste,  424 

TENANT  FOE  LIFE, 

when  made  unimpeachable  for  waste,  in  executing  executory  trust 
602 

TENAH^  FOB  LIFE  AND  EEMAINDEBMAN,  41^-449 
creation  of  life  estates,  419,  420 

deyise  without  words  of  limitation  before  Wills  Act,  419 

sucoessive  life  estates  not  enlarged,  %h. 

effect  of  gift  oyer  at  death  of  first  taker,  t5.,  420 

gift  of  what  remains  or  is  undisposed  of,  420 

dcTise  to  A.  for  his  life  and  the  life  of  his  heir,  ih, 
gifts  to  several  for  their  liyes,  420—422 

deyise  to  A.  and  £.  for  their  lives,  420 

for  a  term  if  B.  and  0.  so  long  live,  t&. 

direction  to  purchase  annuity  for  liyes  of  A.  and  B.,  ib,^ 
421 

gift  of  annuity  to  A.  and  B.  during  their  joint  lives  and  the 
life  of  the  survivor,  421 

when  the  survivor  takes  the  whole  income,  t&. 

effect  of  gift  over  on  survivorship,  t6.,  422 
provisions  determining  life  interests,  422,  423 

direction  not  to  alienate  is  void,  422 

proviso  for  cesser  is  good,  t6. 

gift  over  on  bankruptcy,  t6.,  423 

effect  of,  on  power  of  appointment,  423 
waste  (see  Waste),  423—431 
emblements,  431 

right  of  executor  of  tenant  for  life  to,  431 
fixtures,  431 

tenant  for  life  cannot  sever,  431 
improvements  by  tenant  for  life,  432 

he  improves  at  his  own  risk,  432 

except  in  case  of  salvage,  ib, 
charges  and  incumbrances,  432—435 

rentcharges  and  annuities,  432,  433,  see  412 

interest  on  mortgages,  433,  434 

ordinary  outgoings,  434 

redemption  of  incumbrances,  434,  435 
powers  of  leasing,  435 

covenant  to  renew  lease,  435 
fiduciary  position,  435 — 437 

purchase  of  incumbrance  at  under-value,  436 

payment  for  withdrawing  opposition  to  bill,  ib. 
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renews  leaseholds  for  benefit  of  estate,  436 

purohasee  reyersion  for  benefit  of  estate,  %b, 

xnay  purohase  estate  if  sold  under  power,  ib. 

light  to  policy  moneys,  437 

settlement  by  testator  who  has  no  title,  ib, 
renewable  leaseholds,  437 — 439 

effect  of  direction  to  renew,  437 

apportionment  in  absence  of  direction,  438 

title  to  fund  for  renewal,  where  renewal  impossible,  ib,, 
439 
right  to  possession,  439 

must  sign  inventory  of  chattels,  439 
right  to  title  deeds,  439,  440 

legal  tenant  for  life,  439 
equitable  tenant  for  life,  440 
capital  and  income,  440 — 442 

trees  blown  down  during  testator's  life,  440 

fines  and  casual  profits,  ib, 

accumulations  during  minority,  ib, 

diyidends  on  shares,  ib, 

partnership  profits,  ib, 

debts,  ib, 

fund  for  protection  of  property,  441 

business  losses,  ib, 

accumulated  profits  of  trading  companies,  ib, 

diyidends  and  bonuses,  ib, 

allotment  of  new  shares,  442 

sale  of  assets  above  par,  ib, 

income  of  void  accumulations,  494 
residue  given  to  persons  in  succession,  442^-446.    See  Oonyer- 

SIGN. 

where  there  is  no  right  to  specific  enjoyment,  446 — 149 
what  is  residue,  446 
property  properly  invested,  %b, 
unauthorised  securities,  447 
property  which  cannot  be  converted,  ib, 
personalty  to  be  laid  out  in  land,  ib, 
reversionary  property  must  be  sold,  448 
income  of  fund  to  pay  future  legacies,  ib, 
apportionment  of  recovered  assets,  ib, 

lost  assets,  ib. 

loss  on  insufficient  mortgage  secority 
ib„  449 
on  sale  of  reversion,  449 
leaseholds,  ib, 

TENANT  IN  DOWER, 

impeachable  for  waste,  424 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  343,  424 
restrained  from  barring  his  estate  tail,  424 
restricted  to  tenant  in  tail  by  purchase,  485 

TENURE, 

effect  of  reference  to,  in  description,  108 

TERM, 

devise  subject  to,  when  vested,  442,  443 
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TESTAMENTARY 
capacity,  14 — 20 

Banit^,  14 

delasioDB,  tb, 

lucid  interval,  15 

of  infants,  15 

of  mairied  woman,  15 — 19 

of  alien,  19 

of  traitors,  felons,  and  suicides,  t5.,  20 

of  outlaw,  20 
expenses,  what  are,  665 

do  not  include  costs  of  administering  realty,  tb. 

effect  of  charge  of,  on  realty,  677 
gift,  what  is  a,  10,  11 
guardians,  how  appointed,  84 
power,  what  is  a,  76,  77 

how  to  be  executed,  76,  77 

THELLUSSON  ACT,  489^494  (see  AcouMULATioir) 

THEN, 

to  what  period  of  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  287,  288 

"then  Hying,"  472,  473 
gift  to  persons  then  living,  if  prior  legatee  dies,  529 
gifts  to  persons  then  living  or  their  issue,  540 
gift  to  persons  then  living,  on  failure  of  issue,  576,  584 

THINGS  IN  A  HOUSE, 

gift  of,  130,  165,  166,  190,  191 

TIMBEB,  423—429  (see  Waste) 
timber  estate,  what,  426 

TIME,  O9MPUTATION  OF, 

in  fixing  rule  against  remoteness,  475 

in  determining  period  of  accumulation,  490 

as  to  performance  of  condition,  498 

TITLE, 

reference  to,  in  description,  103 

settlement  by  testator  who  has  no,  437 

by  possession,  is  devisable,  75 

of  honour,  gift  to  peer  by  his,  227 

of  honour,  effect  of  gift  of  property  in  support  of  a,  592 

executoiy  trust  of  property  in  support  of  a,  599 

TITLE  DEEDS, 

right  to  possession  of,  439,  440 

**  TOGETHER  WITH," 

effect  of  words,  in  restricting  lar^  words,  187 

effect  of  words,  in  making  the  thing  so  given  specific,  1 1 

TOMB, 

gift  to  buQd,  whether  charitable,  298 

gift  of  surplus  to  charity  after  gift  to  build,  307 

TEADE  UNION 

cannot  take  land  by  devise,  98 
gift  to,  is  not  charitable,  296 
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TBANSFEB 

of  moii^gage,  trustee  may  raise  costs  of,  d75|  376 

TRANSLATION, 
probate  of,  70 

TBANSMISSIBIUTY 

of  contingent  interest,  457 

TREES 

blown  down  before  testator's  death,  belong  to  bis  estate,  440.  (See 

TiMBEB.) 

TRUST, 

|>arol  and  secret,  evidence  of,  64,  65 

when  it  may  be  devised,  77,  78, 

survival  of,  866—368 

what  words  create  a,  398 

precatory  words  when  they  create,  398 — 401 

direction  to  be  kind  to,  remember,  provide  for  certain  persons* 
399 

the  property  to  be  subject  to  the  trust  must  be  definite*  tb» 

no  ta'ust  fixed  on  what  the  donee  does  not  dispose  of,  t6. 

request  to  employ  a  person  as  manager,  86 

the  objects  of  the  trust  must  be  definite,  399,  400 

precatory  words  explained  by  context,  400 

what  precatorv  words  create  a,  ib.,  401 
what  interest  the  donee  in,  takes,  401—405 

gift  upon  and  subject  to,  401,  646 

gift  upon  condition,  401 

where  the  whole  is  given  in  trust,  402 

words  of  benefit  superadded,  ib* 

where  the  trust  arises  on  death  of  the  donee,  403 

when  the  donee  in,  is  an  object  of  the  trust,  i(.,  404 
motive  distin^^uished  f^m,  404 
condition  distmguiahed  from,  401,  450 
and  power  to  seU  distinguished,  365 
for  sale,  duration  of,  371 

when  void  for  remoteness,  480 
i-esulting,  397,  645—647 

legacy  to  benefit  legatee  in  a  particular  way,  405 
discretionary  (see  Dibobetiokabt  Tbusts),  405-^408 

TRUST  ESTATES 
vest  in  executor,  77 
when  they  are  devisable,  77,  78 
when  they  pass  under  general  words,  184—186.    (See  Gxnbbajl 

WOBDS.) 

TRUSTEES, 

when  they  are  executors  Mctmdum  Unorem^  81,  82 

annuity  given  to,  for  their  trouble,  293 

of  a  charity,  gift  to,  whether  charitable,  303 

liabilit^r  of,  for  not  converting  property,  377 

indemnity  to,  389 

gift  of  annuity  to,  duration  of,  415 

when  they  take  lands  devised  to  them,  beneficially,  650 
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TRUSTEES,  ESTATES  OP,  357—363 

when  they  take  the  le^  estate,  357*360 

appomtmeiit  of  trustees  of  inheritance,  357 
reyocation  of  devise  to  trostee,  i5. 
direction  to  let,  t6. 

pay  annuities,  %h, 
effect  of  the  Statute  of  Uses,  358 
devise  on  trust  to  pay  rents,  %b. 

to  permit  a  person  to  receive  rents,  ib. 

to  permit  a  person  to  receive  net  rents,  ib, 
devise  to  permit  a  person  to  receive  rents  to  separate  use,  ib. 
trust  to  preserve  contingent  remainders,  ib, 
effect  of  a  power  to  give  receipts,  ib.,  359 
trust  to  pay  debts  and  legacies,  359 

trust  to  pay  debts  outof  realty  if  personalty  is  insufficient,  ib, 
leaseholas  for  years  and  copyholds  not  within  the  statute,  ib, 
appointment  under  a  power  to  appoint  the  use,  360 
quantity  of,  360^363 

same  rules  apply  to  copyholds,  leaseholds,  and  freeholds,  360 
devise  in  fee,  with  power  to  sell,  ib, 
direction  to  transfer  copyholds,  ib. 

Sower  of  sale  not  arisiug  till  after  a  life  estate,  ib, 
evise  without  words  of  limitation,  on  trust  to  sell,  ib, 
devise  in  fee  till  an  infant  attains  twenty-<one,  ib, 
devise  in  fee  to  preserve,  361 

devise  in  fee  on  trust  to  pay  rents  for  life  with  remainder,  ib, 
effect  of  leasing  power  wnere  the  devise  is  in  lee,  ib. 
effect  of  remainders  to  the  separate  use,  362 
devise  in  fee  with  direction  to  pay  debts,  ib, 
mere  charge  of  debts,  ib, 
general  dmction  to  pay  debts  where  the  devise  is  without 

words  of  limitation,  ib. 
devise  without  words  of  limitation  to  pay  debts,  ib, 
effect  of  the  Wills  Act  on,  363 
when  they  take  a  power  of  sale  (see  Ezeoutobs)^  372 — 875 
distinction  between  estate  and  power,  365 

TRUSTEES  TO  PRESERVE, 
estate  of,  361,  451 
when  estates  directed  to  shift,  pass  to  them,  589,  590 


U. 

UNCERTAINTY, 

legacy  of  uncertain  value,  112 

gift  to  one  of  a  class  is  void  for,  232 
a  family  may  be  void  for,  275 
for  purposes  of  liberality  and  benevolence  is  void  for,  298, 299 
for  charitable  or  other  indefinite  purposes  is  void  for,  306 
to  trustees  to  dispose  of  as  they  thins:  fit,  is  void  for,  406 
of  some  of  my  linen  is  void  for,  623 
of  a  handsome  gratuity  is  void  for,  ib, 
is  not  void  if  testator  suppUes  a  measure,  ib, 
of  a  sum  not  exceeding  a  certain  amount,  ib, 
of  residue  when  the  r^tidue  cannot  be  asoertaiaed,  ib, 

in  objects  of  gift,  ib. 
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UNDISPOSED  OF  INTEBESTS, 

who  is  entitled  to  (see  Next  of  Kor,  Hsm,  EBSULTnro  Trust), 
64&— 655 

UNDUE  INFLUENCE, 
what  is,  22 

UNlVEHSrriES 

not  within  the  Mortmain  Act,  321 

UNMABBIED, 

meaning  of,  in  direct  gifts,  231 

gifts  to  next  of  kin  of  A.  as  if  she  had  died,  285 

gift  of  income  so  long  as  legatee  remains,  394 

construction  of  gifts  over  upon  death  unmarried  and  without 
issue,  569,  570 
tmmarried  means  nerer  having  heen  married,  569 
where  vested  interests  are  given  at  twenty-one  or  maxriagei  i6. 
when  it  jbbj  refer  to  a  second  marnafi^e,  570 
where  the  gift  is  for  life  with  remainder  to  children,  ih. 
in  what  cases  *'  and"  will  be  changed  into  '^or,"  570 — 572 
when  unmarried  will  mean  not  married  at  the  death,  571,  572 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  179,  180 

UPON  TEUSTS, 

gift,  distinguished  from  gift  sulject  to  trusts,  401,  402 

USB 

of  property,  testator  cannot  prevent  for  a  given  time,  475 
of  plate,  173 
of  l)ook  debts,  ib, 

USB  AND  OCCUPATION 

of  a  house,  devise  of,  172,  173 


V. 

VALIDITY 

of  will,  what  necessary  to, 

testamentary  capacity,  14 — 20 
knowledge  of  contents,  21 
influence  exercised  over  testator,  21,  22 
undue  influence,  22 
fraud  and  mistake,  23 
how  to  be  executed,  24 — 28 
attested,  29-^1 

VALUATION 

of  annuity,  412,  659 

for  purposes  of  ademption,  632 

VAULT, 

gift  to  repair,  298 

VENTBEy  CHILD  EN  (see  Chiu)  ezt  VxiffTBB},  245,  259,  346 

VERITAS  NOMINia  TOLLIT  ERROREM  DEMONSTRATIONIST 
where  the  maxim  applies,  223 
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VESTED, 

meaning  of,  469 

when  it  means  payable  in  direct  gifts,  460 

gifts  to   children   who   survive   their 
parents,  470 

VESTma, 

I.  of  real  estate,  452—458 

general  leaning  in  fayour  of,  452,  453 

if,  when,  or  at,  import  contiiigenoy,  453 

distinction  between  a  devise  when  or  if  the  devisee  attains  a 

given  a^  and  a  proviso  in  a  distinot  sentence,  ib. 
express  direction  as  to,  454 

devise  to  A.  till  B.  attains  twenty-one,  and  then  to  fi.,. 
ib. 
A.  for  life,  and  from  and  after  his  death  to  B.,  if  of 
age,  ib» 
effect  of  gift  over  upon  death  under  twenty-one  on  prior 

contingent  devise,  t6.,  455 
devise  to  contingent  class  and  to  class  upon  contingency,  t^.,. 

456 
estate  to  commence  in  certain  events  £eu1s  unless  exact  events 

happen,  ib. 
where  the  contingency  imports  only  the  determination  of 

prior  interests,  ib, 
limits  of  the  doctrine,  t5.,  457 
contingent  interest  is  transmissible,  457 
remainder  to  arise  upon  determination  of  prior  estate  by 

marriage  is  vested,  ib,,  458 
gift  till  marriage  followed  by  gift  after  death,  458 

II.  of  charges  on  land,  458,  459 

legacies  charged  on  land  vest  when  they  are  payable,  458 
payment  postponed  for  purposes  of  the  estate,  ib, 
charge  payable  upon  an  uncertain  event  is  contingent,  459 
legacy  charged  upon  real  and  personal  edtate  follows  the 
rules  of  that  out  of  which  it  is  paid,  ib, 

III.  of  bequests  of  personalty,  459 — 474 

rules  apply  to  chattels  real  and  realty  directed  to  be  con- 
verted, 459 
express  direction  as  to  vesting,  459 — 461 

meaning  of  word  **  vest,    459 

effect  of  gift  over  on  death  before  time  of  vesting,  460 

when  vested  means  payable,  ib, 

gift  over  upon  death  vnthout  issue  before  vesting,  ib, 

shares  treated  as  vested  before  the  appointed  time,  ib, 

vested  and  paid  used  interchangeably,  ib, 

direction  to  pay  legacies  at  a  certain  time,  ib, 

effect  of,  where  ^ft  is  to  children  who  survive  their 
parent,  ib,,  461 

direction  as  to  beneficial  interest,  effect  of,  461 
where  there  is  no  direction  as  to  vesting,  461—469 

gift  to  contingent  class  and  class  upon  a  contingency^ 
461 

contingency  not  imported  into  ^jft  to  a  single  child,  t6. 

gift  with  direction  to  pay  at  a  given  age,  ib, ,  462 

what  is  a  clear  gift,  462 

direction  to  accumulate  interest  till  twenty-one,  ib. 

doubtful  cases  may  be  solved  by  reference  to  other 
limitations,  ib. 

paid  may  mean  vested,  ib. 
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gift  to  be  paid  at  a  time  which  may  never  oome  k  con- 
tingent, ib.f  463 
^  effect  of  gift  of  intennediate  income,  463 

f  gift  upon  marriage  construed  as  gift  at  twenty-one  or 

I  upon  marriage  under  twenty-one,  %b, 

I  when  the  only  gift  is  through  the  direction  to  pay,  A. 

direction  to  pay  after  a  life  interest,  »&. 
direction  to  pay  at  twenty-one,  463 
effect  of  seyerance,  464 
effect  of  gift  of  intermediate  interest,  ih, 

interest  subject  to  charges,  ib. 
for  maintenance,  ib, 
till   twenty-one,    and  then   tiba 
^  capital,  ih, 

till  an  advanced  age  and  oapitid 
not  till  then,  465 
effect  of  discretion  to  apply  aM  or  part  of  interest,  ib. 
'  where  the  gift  is  a  residue,  f  6. 

effect  of  dlMretion  either  to  apply  interest  or  aooomulate 
\  it,  ib. 

effect  of  discretion  to  apply  interest  not  exceeding  a  fixed 

sum,  ib, 
gift  of  a  sum  for  maintenance  oat  of  the  penonal  estate 

not  exceeding  the  interest,  ib. 
power  to  trustMS  to  exclude  any  legatees  from  interest, 

ib.,  466 
gift  of  interest  I6r  part  of  the  period  before  yeeting,  466 
where  the  gift  of  interest  is  itself  contingent,  ib. 
gift  of  intwest  upon  a  legacy  and  upon  a  fund  giTen  to 

a  class,  ib. 
gift  to  A.  till  B.  attains  twenty^ne,  and  then  to  B.,  467 
effect  of  a  power  of  advancement,  ib. 
fact  that  the  gift  is  of  residue  fiivours,  ib. 
effect  of  gift  over  before  time  of,  ib. 
effect  of  a  clause  of  accruer,  ib. 
effect  of  gift  •ver  upon  death  without  iasue  upon,  468 

upon  death  under  twenty^ne,  without  issue, 
ib. 
gift  to  A.  for  life,  then  to  children  at  twsnty-one,  and  if 

A.  dies  without  issue  over,  ib. 
gift  to  a  class  when  the  youngest  attains  twenty- one,  ib. 
whether  those  dying  under  ^enty^ne  take  anything, 
ib.,  469 
gifte  to  children  who  survive  their  parents,  469 — 473 

distinction  as  to  portions  between  settlements  and  wills, 

469 
gift  to  children  living  at  their  parents'  death  is  con- 
tingent, ib. 
eflRMSt  of  the  word  <*sneh,"  ib. 
when  it  may  be  rejected,  470 
gift  to  children  surviving  thair  paiente  explained  by  con- 

texty  ib. 
effect  of  a  direction  as  to  vesting,  471 
gift  over  in  events  not  including  death  of  some  of  the 

cdiildren  over  twenty-one  before  their  parents,  ib. 
gift  to  a  class  upon  a  contingency,  ib. 
when  the  contingency  will  m  imported  into  the  constitu- 
tion of  the  dasB,  ib.,  472 
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effect  of  e;ifk  over  if  none  of  class  surviye  contingency,  %h. 
Court  wiU  not  supply  ^'such ''  so  as  to  cut  down  daas,  472 
^ft  after  prior  interests  to  persons  then  liring,  t6.,  473 
gifts  in  de&ult  of  appointment,  473,  474 

where  the  persons  to  take  under  the  power  and  in  default 
are  the  same,  473,  474 
direction  against,  of  personalty  in  tenant  in  tail  dying  under 

twenty-one,  485 
gifts  over  upon  death  before,  562,  563 

take  enect  upon  shares  of  legatees  dying  before  testator,  562 
refers  to  vesting  in  interest,  ib, 
where  it  refers  to  death  before  payment,  tb, 
where  Testing  is  explained  to  mean  payment,  ib,,  563 
gift  over,  if  prop^ty  should  vest  in  another,  508 

VIETU, 

objects  of,  165 

VIVISEOnON, 

whether  gift  for  suppression  of,  is  charitable,  298 

VOID, 

gift  oyer,  if  preyious  gift  is,  506 

VOLUNTAEY  SOCIETY, 

gift  to,  whether  charitable,  296,  297 

VOLUNTAEY  WASTE,  423 


W. 

WAGES, 

bequest  of  a  year's,  effect  of,  228 
of  seaman,  how  di^K)sable,  49 

WAIVBE 

of  conditions  by  testator,  501 

WASTE,  423—431 

creation  of  estates  with  and  without  impeachment  of  waste,  423, 
424 
yoluntury  waste,  423 
tenant  in  dower  and  by  curtesy,  424 
fee  subject  to  gift  oyer,  ib, 
tail  after  possibility,  ib. 
parliamentary  tenant  in  tail,  ib. 
rights  as  reeards  timber,  424 — ^29 

tenant  for  life  without  impeachment,  424,  425 

windfalls,  424 

unripe  timber,  425 

wanton  destruction,  ib. 

ornamental  timber,  ib. 

tenant  for  life  impeachable^  426,  427 

thnber  for  repairs,  426 

pjeriodical  cuttings,  ib. 

timber  estate,  ib. 

T.W.  3   E 
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property  in  timber  cut,  427 — 429 

proceeds  of  legal  waste,  427,  428 

timber  blown  down,  427 

collusion  between  tenant  for  life  and  remainderman,  ib. 

proceeds  of  equitable  waste,  428 

effect  of  Settled  Land  Act,  ih,,  429 

timber  cut  by  Court,  429 
rights  as  regards  mines,  429,  430 

open  mines,  429 

eifect  of  Settled  Land  Act,  ib» 
permissive  waste,  430,  431 

tenant  for  life  not  liable  for,  430 

effect  of  direction  in  will  to  repair,  ib, 

liability  to  insure' and  rebuild,  ib,  * 

duty  of  trustees  to  repair  leaseholds,  ib,,  431 

WASTING  SECUBITIES, 

duties  of  executors  as  to,  377 

WAY  OP  NECESSITY, 

when  it  passes  by  deyise,  173 

WIDOWHOOD, 

gift  of  income  during,  394 

WIFE 

gift  to  the  testator'?,  227,  228 

fraudulent  assumption  of  character  of,  227 

gift  to  a  third  person's,  means  wife  at  date  of  will,  229 

when  second  wife  included,  ib,  * 

when  divorced  wife  takes,  ib, 
gift  to  wife  of  unmarried  person,  230 

husband  and  wife  and  stranger,  231,  232 
not  entitled  as  next  of  kin  by  statute,  282 
gift  to  next  of  kin  of,  as  if  she  had  survived  her  husband,  288 

WILD'S  CASE,   RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  344 
devise  to  A.  and  his  children,  345 

in  succession,  346 

he  having  none,  ib. 
child  en  ventre  is  for  this  purpose  non-existent,  ih, 
the  rule  applies,  though  the  parent  has  a  power  of  appointment,  ^ 

ib.  N 

intention  that  the  parent  was  not  to  take  an  estate  tail,  ib. 
where  A.  has  children  at  the  date  of  the  devise,  ib, 
the  rule  does  not  apply  to  personalty,  347 

WILL, 

what  may  take  effect  as,  10 — 13 

what  papers  constitute,  31  | 

what  the  word  includes,  67,  68 

condition  not  to  dispute  (see  Conditiok),  498,  600 


WILLS  ACT,  at  length,  683—689 

S.  l«««oo 

8.  3.. .181 
s.  4.. .181 


8.  6... 651 
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WILLS  ACT— con<in«(vi. 
s.    8.. .24 
8.  10.. .77 
8.  11. ..48 
8.  14.. .27 
8.  15.. .27,  99,  100 
8.  16...27 
8.  17.. .27 
8.  22... 57 
8.  23.. .131,  614 
8.  24.. .104,  199 
8.  25...179,  204 
8.  26...  182,  183 
8.  27.. .197,  199,  204 
•  8.  28...341,  412 
8.  29... 676 
.30... 363 
8.  31... 363 
8.  32.. .641,  642 
8.  33.. .642 

WINDFALLS, 

who  is  entitled  to,  424,  427 

WITHOUT  HAVING   BEEN  MARRIED, 
oonstruction  of,  285,  286 

WITNESS  ATTESTING 

to  signature  of  testator,  26 — 28 
signature  by,  29 — 31 
gCftsto,  99 

WORDS, 

changing,  620 
supplying,  621,  622 

WORLDLY  GOODS, 
meaning  of,  178 


Y. 


YOUNGER  (see  Elder  and  Yoxtngbe), 
meaning  of,  233 — ^237 
when  class  of,  children  ascertained,  234 


THE  END. 
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